This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


HARUAfinxmjuBRARY 


I 


REPORTS  OF  CASES 


// 


DBCIDED  m 


THE  SUPEEME  COURT 


OF  THX 


STATE  OF  OREGON, 


x>UBnro  THX 


OCTOBER  TERM,  1888,  AND  MARCH  TERM,  1889. 


W.  H.  HOLMES, 

BEPORTEB. 


VOLUME  17. 


8A3H  TRANCiaCO'. 

BANCROFT-WHITNEY   COMPANY, 

Law  PuBusasBs  akd  Law  Booublubs. 

1889. 


0  /i-3t  -^'' 


NNlfi 


Entered  according  to  Act  of  Congreas  in  the  year  1889^ 

By  BANCROFT-WQITNEY  COMPANY, 

In  the  Office  of  the  librariaa  of  Congnsa,  at  Waahingtoiu 


JUSTICES 

THE    SUPREME    COURT 

VXJBUSa  THB  TERM  OV  THIS!  BSPOBTS. 


WILLIAM  WALLACE  THAYER Chief  Justice. 

REUBEN  S.  STRAHAN Associate  Justice. 

WILLIAM  P.  LORD Associate  Justice. 

W.  H.  HOLMES Clerk. 


TABLE  OF  CASES  BEPORTED. 


PAOS 

Adams 248 

Amnrinan  "Mortgage  Company  of  Scotkuid,  limited,  McDonald  v 626 

Ames  9.  Union  Coonty 600 

Applegate  v.  Dowell 299 

AaUey  V.  Williams 441 

Bailey V.  BaUey 114 

Barton  V.  La  Grande 577 

Baskett.  Cross  v. , 84 

Batcfaellorv.  Richardson 834 

Baaerline,  Gerber  v. • 115 

Belt  «L  Spanlding 180 

Berry,  Conningham  o. 622 

Bewley  v.  Graves 274 

Biggs  V.  McBride 640 

Bigne  r.  David 862 

Blackbium,  Whitney  v 564 

Bybee,  Hnstonv. 140 

Callahan  r.Portiand&W.V.R.R.  Co...... 556 

Canfield  V.  Clark 473 

Chee  Gong  ads.  State  of  Oregon 635 

Chee  Gong,  State  of  Oregon  o. 635 

Childers,  Corbell  v. 528 

Chnroh  v.  Melville 413 

City  of  Albina»  Sperry  v, 481 

Clark.  Canfield  r. 473 

Cogswell  V.  Wilson 31 

Cole  and  Stmble,  Lee  v. 559 

Corbell «.  Childers 528 

Coonty  of  Douglas,  Woodmffo 314 

CnrisaD,  Marx  and  Jorgenson  v. 393 

Cross  r.Baskett 84 

Conningham  v.  Berry • 622 

Dowell,  Applegate  o. 299 

David,  Bigne  v. 362 

Davis  V.  Sladden 259 

Donham  t^  Shindler  &  Co. 256 

Dorbin  v,  Oregcm  Railroad  and  Navigation  Cdmpany 5 

FenUm  v.  Scott 1 89 

Fiolayson  v.  Finlayson 347 


vi  Tablb  of  Cases  Reported. 

Forater  r.  Orr 447 

Foster  v.  Virtue 607 

Furgeson  v.  Jones 204 

Geary  v.  Porter 465 

Gerber  t>.  Bauerline 115 

Gilroyr.  School  District  No.  5 622 

Godfrey  ads.  State  of  Oregon 300 

Godfrey,  State  of  Oregon  v. 300 

Goodyear  v.  School  District  No.  5 517 

Grant  Coonty  v.  Lake  County 453 

Graves,  Bewley  v \ 274 

Hain  es  r.  Hall 1 05 

Hall,  Haines  v 1 65 

Hall  V.  Zeller  Brothers 381 

I^artman  v.  Toung 150 

ijayden,  Patteirson  v, ^ ^8 

Hayes,  Klosterman  v. 825 

Hembree,  Parris  v. 14 

Heqibree,  Shadden  v. 14 

Hembree  v.  Shadden 14 

Hlndman  v.  Oregon  Railway  and  Navigation  Company 614 

Hinshaw,  Kohn  ft  Co.  v. 308 

Hogg,  Monteith  t» 270 

Holland,  White  v 3 

Houston  V.  Timmerman , 409 

Huston  V.  Bybee 140 

Jackson  v.  Jackson 110 

Jasper  v.  Jasper 590 

Jones,  Furgeson  v ♦. 904 

Kelley  v.  Pike : 330 

Kinkade  v.  Myers 470 

Klosterman  v.  Hayes 325 

Eohn  &  Co.  V.  Hinshaw 308 

La  Grande,  Barton  v, 577 

Ladd,  Liggett  v 80 

Lake  County,  Grant  County  p. 453 

Langell  v.  Langell 220 

Lee  V.  Cole  and  Struble 659 

Lee  ads.  State  of  Oregon 488 

Lee,  State  of  Oregon  v. 488 

Liggett  V.  Ladd 89 

Ligbt  ads.  State  of  Oregon 358 

Light,  State  of  Oregon  v 358 

Logsdon,  Vincent  and  Vincent  v 284 

Lynch,  Miller  v.   61 

Main  and  Winchester  v.  Messner 78 

Marx  and  Jorgenson  v,  Croisan ,  393 

McBride,  Biggs  v. 640 

McCartyw.  Wintler 391 


Tablb  of  Cases  Bbportbd.  vii 

McCwJdfi,  Savage  v, 42 

KcDooald  v.  Aiq^cvl.  Mortgage  Company  of  Scotland,  limited. 626 

M oGinnia  ads.  State  of  OregoA 332 

MdriUe,  Church  tv 413 

Mflpclfflhall,  Rhoton  v 199 

Meenier»  Main  and.  WincheaWr  v. 78 

Miller  v.  Lynch « 61 

Miller  r.  Miller 428 

Mitchell  V.  Towacn 491 

Monteithii.  Hogg 270 

Mnlkey,  Swift  »....• 632 

MyerB»  Kinkadev, 470 

Ndaon,  Stoddard  0 417 

Oregon  Railroad  and  Naylgation  Company*  Darbin  v. 5 

Oregon  Railway  and. Navigation. Company,  Hindman  v. 614 

Oregon  Railway  and  Navigation  Companyj  Railroad  Commissionera  v. . . . .     66 

Orr,  FoTBter  v. 447 

Owena  and  Dean,  Xrnmant  Hool^er^  &.Co,  v 623 

Parker  v.  West  Coast  Paisking  Co 610 

Pariia  v.  Hembree. 14 

Parriah,  Roberts  v. 663 

Patterson  v.  Hayden. 238 

Pelton.  Sisemore  v. 649 

Pike,  Kelley  v. 330 

Porter,  Geary  ». 466 

Portland  ft  W.  V .  R.  R.  Co. ,  Callahao  v. 666 

Powers,  Mitchell  v 491 

Railroad  Commiisioners  v,  Oregon  Railway  and  Navigation  Company. ...     66 

Rhoton  V.  Mendenhall 1 99 

Richardson,  Batehellor  o. 334 

Roberto  v.  Parrish. 683 

Savage  r.  McCorkle 42 

School  District  No.  6,  Gilroy  v 622 

School  District  No.  6,  €k>odyear  v 617 

Scoggins,  Wsllacev 476 

Scott,  Fontonr. 189 

Shadden  v.  Hembree 14 

Shadden,  Hembree  v. • 14 

Shindler  &  Co.,  Dunham  v. 266 

Shindler,  Wright « 404 

Sisemore  v.  Pelton. 646 

Sisemore  v.  Sisemore 642 

Sladden,  Davis  v. 269 

Smith  r.  Smith. 444 

^panlding.  Belt  v. 130 

Sperry  v.  City  of  Albina 481 

State  V.  McGinnis 332 

State  V.  Wolf 119 

State  of  Oregon  o.  Chee'Gkmg 636 


viii  Table 'OF  Cases  Reported. 

State  of  Oregon  v,  Godfrey 900 

State  of  Oregon,  Godfrey  v. 300 

State  of  Oregon  v.  Lee 488 

State  of  Oregon  v.  Light 858 

Stoddard  t».  Nelson 417 

Strode  v.  Washer 60 

Swifts.  Mnlkey 532 

Timmerman,  Houston  v. 499 

Tmman,  Hooker,  &  Co.  v.  Owens  and  Dean 523 

Union  County,  Ames  v. 60(^ 

Vincent  and  Vincent  v.  Logsdon > 284 

Virtue,  Foster  v 607 

Wallace  V.  Scoggins 476 

Washer,  Strode  v < 50 

West  Coast  Packing  Co. ,  Parker  v 510 

White  V.  Holland 3 

Whitney  v,  Blackburn 564 

Williams,  Ashley  v. 44 1 

Wilson,  Cogswells. 31 

Wintler,  McCartyr. 391 

Wolf  ads.  State 119 

Woodruff  V.  County  of  Douglas ^ 314 

Wright  t».  Shindler ^ 404 

Toung,  Hartman  v. 150 

ZeUer  Brothers,  Hall  V. 361 


TABLE  OF  CASES  CITED. 


pAoa 

AbnuDB  ▼.  Foster,  3  Iowa,  274 137 

Alderman  ▼.  French,  1  Pick.  1 269 

AUen  V.  Coates,  29  Minn.  46 47 1 

AUen  V.  Railroad  Co.,  105  Mass.  79 11 

Almond  y.  Almond,  4  Rand.  662 505 

Anderson  ▼.  Wheeler,  25  Conn.  603 82 

Anspach  V.  Bast,  52  U.  S.  356 421 

Appl€«atev.  Dowell,  15  Or.  513 300 

ArnellOY.  Edinger,  10  CaL  150 480 

Artiettav.  Artietta,  15  La.  Ann.  48 261 

Attorney-General  v.  Hawkins,  44  Ohio  St  98 651 

Atwoodv.  Kortan,  31  Ckk.  507 5 

Bacon  ▼.  Peonle,  14  lU.  312 138 

Bailey  ▼.  Williams,  6  Or.  71 571 

Baird  ▼.  Boehner,  33  K.  W.  Rep.  694 246 

Baker  y.  Compton,  52  Tex.  252 646 

Baldwin  y.  Hale,  1  Wall.  232 79 

Baldwin  y.  Loye,  2  J.  J.  Marsh.  489 504 

Bamford  y.  Bamford,  4  Or.  30 509 

Banderahipy.  Roe,  23  Pa.  St.  82 * 265 

Baikman  y.  State,  13  Ark.  703 359 

Baniitx*s  Lessee  y.  Casey,  7  Cranch,  456 24 

Barr  y.  Barr,  8  Pick.  187.. 526 

Barrett  y.  Failing,  6  Saw.  475 509 

Barton  y.  City  of  La  Grande 625 

Basty.  Bank,  lOlU.  S.  93 421 

Baylesy.  Stoat,  49  Mieh.  215 539 

Beach  y.  Ranney,  2  Hill,  309 261 

Bedell  y.  Scm  ton,  54  Vt.  493 82 

Bear  y.  Hooper,  32  Miss.  246 82 

BsU  y.  Rinker.  29  Ind.  267 246 

Bjiiamy  y.  Sabine,  1  De  Gez  ft  J.  566 504 

Benton  Connty  y.  King,  10  Or.  513 606 

Bidwelly.  Whitaker,  1  Mich.  469 128 

Blacky.  Bernard,  38  Eng.  Com.  L.  365 305 

Blanehard  y .  Ware,  43  Iowa,  530 504 

Blizzard  y.  Riley,  83  Ind.  300 539 

BodweU  y.  Swan,  3  Pick.  376 269 

Booth  y.  Eghmie,  60  N.  Y,  238 63 

Booth /.  Van  Allan,  7  Phila.  401 214 

Bradley  t.  Johnson,  67  Iowa,  614 , 539 

Breony.  Henkle,  14  Or.  494 243 

Breysy.  Gillespie,  2  Johns.  115 261 

Bridge  y.  Ford,  7  Mass.  210 138 

•^*     jy.  Shaw,  9  Allen,  516 25 

v.Brightman,  1  R.  S.  112 505 


Table  op  Cases  Cited. 


Brittain  v.  Thraakill,  5  Jones,  329 64 

Britton  v.  Thornton,  112  U.  8.  626 25 

Brookey.  Lord  Mas^,  33 Bear.  457 49 

Brooker  v.  Cofiin,  5  Johns.  188 261 

Brown  v.  Baaey,  3  Dall.  366 217 

Brown  v.  Chadbourne,  31  Me.  9 181,  183 

Brown  V.  Hazen,  11  Mich.  219 64 

Bryon  v.  Eames,  12  Mod.  106 262 

Bufordv.  Wible,  32  Pa.  St.  96 266 

Burlington  etc.  R.  R.  Co.  v.  Harris,  8Neb.  140 : 539 

Butler  V.  Palmer,  1  Hill,  324 66 

Butter  V.  State,  6  Blackf.  280 359 

Butterfield  v.  BnflFon,  9  K.  H.  156 266 

Bnsh  V.  Lindsey,  44  CaL  121 : 86 

Caldwell  v.  Abby,  Hardin,  629 261 

(Jampbellv.  Seaman,  63  N.  Y,  568 188 

Carr  v.  Lewis,  15  Mo.  App.  551 504 

C.  &G.  Road  Company  V.  Douglas  County,  6  Or.  280 282 

Carpenter  v.  Montgomery,  7  Black,  416 647 

Carpenter  v.  People,  3  Barb.  603 264 

Chase  v.  Wbitlock,  3  Hill,  138. % 261 

ChapmaA  V.  State,  78  Ala:  463 304 

Ch^ppelv.  Chat)pel,  12  N.  Y.  218,219 497 

City  of  CorvallidV.  Stock,  12  Or.  391 580 

Clendenin  v.  Allen,  4  N.  H.  387 667 

Clowes  V.  Stafforshire  Potteries,  8  L.  R  9  Ch.  125,  142 188 

Cogswell  V.  0.  &  C.  R.  R.  Co.,  6  Or.  417 14 

Cole  v\  Perry,  8  Cow.  2l3, 269 

Commonwealth  y.  Burns,  4  J.  J.  Marsh.  177 361 

Commonwealth  y\  Drew,  5  Cusk  ^79, 361 

Commonwealth'  v.  Cook,  12  Met.  93 264 

Commonwealth  v.  West,  1  Daiia,  165, 136 

Commonwealth  v.  Loveridge,  11  Mass.  33Q 136 

Commonwealth  v.  Downey,  9  Mass.  520 136 

Commonwealth  v.  Diggett,  16  Mass.  446 136 

Conklin  V.  fidgerbn^  21  Wend.  538 ; 597 

Cooner  V.  Jackson,  m)  Ala.  384 571 

Cooper  V.  Sutherland^  3  iowa^  114 283 

Cotton  V.  State,  1  Tex.  54^ 135 

County  of  Mendocino  v.  Lamar,  30  Cal.  627 139 

Crandall  v.  State,  id  Conn.  370,  3?1 ! 319 

Croghan  v.  State,  22  Wis.  444 242 

Crooksv.  Crook's,  34  Ohio  St.'6ld 437 

Crown  V.  Coons,  27  ^o.  6i2 82 

Cross  V.  Mayor  of  Korristown,  18  K.  J.  £q.  315 184 

Curry  v.  Stewart,  8  !Bush,  560. 661 

Curtis  V.  Brown,  5  Oush.  488 64 

Currie  V.  Fowler,  6  J.  X  Marsh.  145 504 

Daily  v.  State,  4  Tex.  417 135 

Dale  V.  Lincoln,  62  HI.  22 437 

Dame  v.  Kennedy,  2l  N.  H.  318 269 

Daniels  V.  Henderson.  49  Cal,  242 604 

Daniel  V.  Hi)clffes;'^7N:'C.*97 507 

Dallain  v.  WiCon,  63  Mick  392 661 

Dorey  v.'Lynn,  31  Kan,  166 162 

Darling  v.  Heiibbell,  d  Conn.  627 139 

Dartmouth  College  v.  Woodward,  4,  Wheat.  518 100 

Dascomlj  V.  RailroSaui  Co.,  27  Barb.  226 10 

Davidson  v.  State,  33  ii^a.  356 360 


Table  of  Cases  Cited.  xi 

Dansv.  Railroad  Co.,  47  N,  Y.  400 12 

Dav  V.  Cloe,  4  Bush,  663 63 

Delano  y.  Montague,  4  Cnab.  42 5 

Demareat  v.  Haring,  6  Cow,  76 2C6 

Deming  v.  Williams,  26  Conn.  229 435 

Dewy  V.  Union  School  District,  43  Mich.  481 519 

Dixon  V.  Stewart^  33  Iowa,  125 266 

Drish  V.  Davenport,  2  Stew.  266 246 

DrnnneUyv.  Corbett,  7  N.  Y.  500 81 

DnflFyv.  Munch,  42  N.  Y.  243 64 

Duncan  V.  Brown,  15  B,  Mon.  136 266 

Dunham  v.  Waterman,  17  N.  Y,  9 497 

Dtttton  ▼.  Gemiah,  9  Ouh.  89 421 

Eddy  V.  Roberta,  17  IlL  606 63 

Edwards  V.  Hall,  6  De  Gil .  &  G.  33 105 

Election  Cases,  65  Pa.  St. 573 

Eldred  v.  Michigan  Insurance  Bank,  17  Wall.  551 471 

Elliott  V.  Adesburg,  2  Bibb,  473 261 

BUiott  V.  Dudley,  8  Mich.  62 1 39 

English  Y.  Savage,  5  Or.  518 48 

Evans  V.  Smith,  6  T.  B.  Mon.  364 269 

Ewing  V.  Burnett^  11  Pet.  41 540 

Eyster  V.  Gaff,  91  U.  S.  521 604 

Byrev.  Eyre,  19N.  J.  Eq.  103.. 480 

Ftohestockv.  State,  102  Ind.  163 264 

Felgerv.  Robinson,  3  Or.  455.........'..'... 180 

Ferguson  v.  Tobey,  1  Wash.  275 452 

Fit^jerald  v.  Stewart,  53  Pa.  St  343 ....  269 

Fleming  v.  Railroad  Co.,  47  Cal.  256 11 

Folcrton  v.  Willard,  30  Ohio  St.  586 506 

Folder  V.  Robinson,  3  Or.  457 ...*. 186 

FomI  v.  Johnson,  21  Ga.  399 261 

Forth  V.  SUnton,  20  Wend.  201 64 

Foster  V.  Waterman,  124  Mass.  692 215 

Fowler  v.  Chichester,  26  Ohio  St.  9 269 

Fowler  V.  Gilbert,  38  Mich.  292 269 

traseyv.  Wbeeler,  4  Or.  190 357 

Freeman  v.  Freeman,  Mich.,  Jan.  5, 1888 421 

Freeman  v.  Price,  2  Bail.  115 269 

Frey  v.  Aultman,  30  Kan.  181 202 

Fulton  etc.  v.  Baldwin,  40  N.  Y.  648.... 400 

Furbish  v.  Goodnough,  98  Mass.  296 63 

Gager  v.  Henry,  5  Saw.  237 402 

Qalpinv.  Page,  18  Wall.  360 211 

Oascoigne  v.  Ambler,  2  Ld.  Raym.  1004 261 

Oause  V.  Perkins,  4  Jones  Eq.  177 184 

Garretto  v.  Wills,  63  Iowa,  256 539 

G«ntUe  V.  State,  29  Ind,  409 647 

Oeirish  v.  Brown,  51  Ma  2i56 181 

Gdlv.  Herrick,  111  Mass.  501 W 

Gieaaon  v.  Briggs,  28  Vt.  135 ', 63 

Goodman  V.  State,  41  Ark.  228 359 

Goodwin  V.  Governor,  1  Stew.  A  P.  466 136 

Goodsell  V.  Boynton,  1  Scam.  665..... 646 

Ooodnoo^  V.  Litchfield,  59  Iowa,  226 .389 

Grant  V.Bennett,  96  in.  613 504 

Grayv.SUte,  43  Ala.  41 )36 

Gzavesv.  Blanchard,  2  Salk.  605 261 


xii  Table  of  Cases  Cited 

Gregg  ▼.  Leasee  of  Sayer,  8  Pet  253,  254 540 

Greenongh  V.  WilU,  10  Cuah.  576 597 

Gronerv.  Stote,  6Fla,  39 359 

Gulf  West  Texas  etc.  B.  B.  Co.  V.  Montieo,  61  Tex.  122 539 

Hsas  V.  Grand  R.  R.  Co.,  47  Mich.  401 12 

Hall  V.  Law,  101  U.  S.  461 540 

Haines  v.  Welch,  14  Or.  319 167 

Halatead  ▼.  Bader,  27  W.  Va.  306 576 

Hamilton  V.  City  of  Fond  dn  Lac,  25  Wis.  494 55 

Hancock  v.  Stephens,  11  Humph.  507 266 

Hamlet  v.  Taylor,  5  Jones,  36 646 

Hanna  v.  Read,  1 02  lU.  596 : 389 

Harkerv.  Fahie,  2  Or.  89 471 

Harding  v.  Strong,  42  HI.  149 403 

Harris  v.  Loomis,  6  W.  Va.  713 ,.  575 

Harris  V.  Yonng,  40  Ga.  65 63 

Harrisin  ▼.  Morrison,  Minn.,  Nov.  2,  1888 421 

Hawkins  V.  Hunt,  14  lU.  42 480 

Hawley  ▼.  Hunt,  27  Iowa,  307 81 

HeiMv.  Railway  Co.,  71  Me.  636 : 12 

Herman  v.  Hooker,  73  Mo.  622 203 

Heroman  v.  Louisiana  Inst,  of  Deaf  and  Dnmb,  34  Iowa,  805 389 

Hewitt  V.  Pioneer  Press  Co.,  23  Minn.  178 269 

Hickok  V.  Hine,  23  Ohio,  523 181 

Hickox  ▼.  Tallman,  38  Barb.  608 58 

Hiernv.  Mill,  13  Ves.  120 504 

mil  ▼.  Carlton,  74  Me.  156 82 

Hilton  V.  Dinsmore,  21  Me.  410 64 

Hinchman  ▼.  Butler,  7  How.  Pr.  462 398 

Hinkle  v.  Davenport,  38  Iowa,  365 269 

Hinton  v.  State,  68  Ga.  322 359 

Hobart  v.  Frost,  5  Duer,  673 396,  400 

Hoeferv.  Burlington,  59  Iowa,  281 539 

Hogan  V.  Cregan,  6  Rob.  (N.  Y.)  138 246 

Holden  v.  Robinson  Mfg.  Co.,  65  Me.  215 181 

Holsmar  v.  Boiling  Spring  Co.,  14  N.  J.  Eq.  335 188 

Honey  v.  Graham,  39  Tex.  1 651 

Hooper  v.  Hobson,  57  Me.  273 183 

Howard  v.  Moot,  64  N.  Y.  262 58 

Howard  v.  Shields,  16  Ohio,  186 573,  575 

Hotchkiss  V.  Downey,  2  Day,  225 480 

Hotchkiss  V.  EUing,  36  Barb.  50 399 

Howev.  People,  86  lU.  290 55 

Hucker  v.  National  Oil  Refining  Co.,  73  U.  S.  93 422 

Hudson  V.  Solomon,  19  Ran.  177 156,161 

Hurley  V.  O'Sullivan,  137  Mass.  84 214 

Hutching  v.  Morrison,  72  Me.  334 476 

Huttonv.  Maines,  68  Iowa,  650 421 

Hyde  V.  State,  52  Miss.  665 651 

Inhabitants  etc.  v.  County  Comm'rs,  12  Bosh,  856 606 

Inmann  v.  Foster,  8  Wend.  602 269 

In  re  Fithian,  44  Hun,  457 86 

In  re  Railway  Co..  105  N.  Y.  89 25 

Isler  V.  Brown,  66  N.  C.  556 505 

Jester  V.  State,  14  Ark.  552 359 

Johns  V.  Marion  County,  4  Or.  46 282,  322,  323 

Johnson  V.  City  of  Rochester,  13  Hun,  285 188 

Johnson  V.  Httbbell,  10  N.  J.  £q.  332 480 


Table  of  Cases  Cited.  xiii 

Jooes  T.  Clifton,  101  U.  8.  225 433 

Jones  T.  Snider,  8  Or.  127 445 

Jones  V.  State,  14  Ind.  120 203 

Jnngemian  ▼.  Bo^ee,  19  CaH  354 421 

KayT.  Watson,  17  Ohio»  27 480 

Keeganv.  Geraghty,  101  HL  26 213 

Kelly  T.  Drnry,  9  Allen,  27 82 

KeUy  ▼.  Kelly,  61  N.  Y.  47 25 

Kennedy  ▼.  McLaughlin,  5  Gray,  3 269 

Kentv.  We8t,44CaL  185 472 

Kidder  ▼.  Barr,  35  N.  H.  235 480 

Kingsley  v.  Berry,  90  111.  520 162 

Klewinv.  Bauman,  53  Wis.  244 265 

Knapp  V.  Winaor,  6  Gush.  156 , .     SO 

Knight  V.  Loomis,  30  Me.  204 597 

Lamer  V.  GalUtas,  13  La.  Ann.  175 575 

Lampe  v.  Manning,  38  Wis.  676 571 

LandUv.  Evans,  113  Pa.  St.  332 539 

Lawsonv.  State,  30  Ala.  14 .• 305 

Layten  v.  Davidson,  95  N.  Y.  265 597 

Lester  v.  Christlar,  1  Daly,  29 81 

libbey  V.  Main,  7  Me.  344 138 

Idcher  V.  Levy,  3  Met.  (Ky.)  292 64 

Ling  Chnnc  v.  N.  P.  R.  R.  Co.,  10  Saw.  19 472 

Lippiat  v.Holley,  1  Beav.  423 49 

Livingston  v.  Livinffston,  6  Johns.  Ch.  497 . .  .* 184 

Logan  V.  State,  3  Ueisk.  442 646 

Long  T.  Hewitt,  44  Iowa,  262 213 

Looney  V.  Rankin,  15  Or.  617 421 

Lord  V.  Davidson,  3  Allen,  131 63 

Lorman  v.  Benson,  8  Mich.  18 182 

Louthamv.  May,  77  Ind.  109 403 

Love  V.  Masoner,  6  Baxt.  24 245 

Lucas  V.  Brooks,  18  Wall.  436 539 

Luppie  V.  Winans,  37  N.  J.  Eq.  245 213,  219 

Lyman  v.  McMillan,  8  Neb.  135 539 

Lyman  ▼.  MUton,  44  CaL  635 472 

Lynch  V.  Knight,  9  H.  L.  Gas.  592 262 

Malvanzv.  Kennedy,  26  Pa.  St.  44 184 

Mann  v.  Cassidy,  1  Brewst  26 27 

Mapesv.  Weeks,  4  Wend.  659 269 

Morgan  v.  King,  35  N.  Y.  454 181 

Martin  v.  Martin,  61  Me.  366 404 

Marvin  V.  Hampton,  18  Fla.  131 442 

Matter  of  Gardner,  68  N.  Y.  467 662 

Matter  of  Joseph  Richardson,  2  Story,  571 646 

Matter  of  Welman,  20  Vt.  653 646 

Maupin  v.  Daniel,  3  Tenn.  Ch.  223. 442 

McCalla  v.  Multnomah  County,  3  Or.  424 469,  460 

McCormick  v.  Blanchard,  7  Or.  232 204 

McKay  v.  Freeman,  6  Or.  453 ^ 317 

McKay  V.  Stete,  44  Tex.  43 305 

McLaurine  v.  Munroe,  30  Mo.  469 604 

Meixellv.  Kirkpatrick,  29  Kan.  683 471 

Meredith  v.  Supervisors  of  Sacramento,  60  Gal.  433 652 

Meyer  V.  PhiUips,  97  N.  Y.  490 187 

MUlerv.  Edgerton,  Kan.,  Dec.  10,  1887 421 

Minard  T.  Donglaa  County,  9  Or.  206 606 


Tir  Tabli  op  Oasbb  Oxrxb. 

■■  <l  III  I  — — .^^1— M^— —— — *»^ 

Miller  V.  Ponish,  g  Pick.  385 205 

Moberly  V.  Preeton,  8  Mo.  482 265 

Monastesv.  Catlin,  6  Or.  ll'Q 282 

Morgan  V.  Kiag,  80  Barb.  1 181 

Moore  v.  Lyons,  25  Wend.  119 25 

Moore  V.  Page,  111  U.  S.  117 435 

Morse  ▼.  Presby,  25  N.  H.  382 211 

Morris  v.  Chicago  etc.  R.  R.  Co.,  45  Iowa,  29 630 

Morridon  V.  Crawford,  7  Or.  472 688 

Murray  ▼.  Settlebnm,  2  Johns.  Ch.  441 504 

Nanmberg  v.  Young,  43  Am.  Rep.  380 421 

Nelson  v.  Bamet,  &  Ind.  163  265 

Nelson  V.  Beveridge,  21  Mo.  22 203 

Nelson  v.  Lucas,  &  Mo.  292 575 

Newell  ▼.  Ingrahani,  15  Vt.  422 64 

Nawton  v.  Hagoman,  10  Saw.  461 81 

Nicholson  v.  Georgia,  2  Ga.  363 135 

Nims  V.  Nims,  1  South.  L.  Rev.  527 442 

Northcutt  V.  Lemery,  8  Or.  317 212 

Northern  Pacific  Terminal  Co.  v.  City  of  Portland,  44  Or.  24 283 

Noyesv.  Humphries,  11  Gratt  636 64 

Oakley  v.  Farrington,  1  Johns.  Cas.  129 261 

O'Brien  v.  Merchants'  and  Traders'  Fire  Ins.  Co.,  56  N.  Y.  52 . .  342 

Ogden  V.  Saunders,  12  Wheat.  23 79 

Oxiorman  v.  Richter,  31  Minn.  29 161,  195 

Olson  V.  Merrill,  42  Wis.  203 181,  182 

Oaborn  v.  Bacon,  6  Cush.  185 261 

Osbornv.  State,  62  Ind.  528 264 

Pagev.  Hardin,  8  B.  Mon.  648 651 

Painter  ▼.  asirke,  13  Met.  220 697 

Palicio  V.  Bigne,  15  Or.  142 362 

Palmer  v.  Thorpe,  2  Coke,  pt.  4,  p.  20 262 

Parker  v.  McQuam,  8  B.  Mon.  16 269 

Parker  v.  Monteith,  7  Or.  277 243 

Parker  V.  Morrill,  98  N.  C.  232 421 

Patton  ▼.  Florence,  17  Pac.  Rep.  177 162 

Payne  v.  Railway  Co.,  13  Lea,  522 12 

Payne  v.  Wilson,  74  N.  Y.  352 602 

Peliesv.  Railroad  Co..  56  Ala.  528 187 

People  V.  Alameda  County,  26  Cal.  648 457 

People  V.  Cicott,  16  Mich.  116 168 

People  V.Clark,  1  Cal.  406 646 

People  V.  Detroit,  18  Mich.  3.38 652 

People  V.  Fire  Commissioners,  12  N.  Y.  445 631 

People  V.  Jacobs,  29  Cal.  679 305 

People  V.  Kane,  4  Denio,  530 136 

People  V.  Lilly,  43  Mich.  625 305 

Peoplev.  Livingstone,  70  N.  Y.  288 157,  194 

People  V.  Mayor  of  the  City  of  New  York,  19  Hnn,  441 651 

Peoplev.  New  York,  3  Johns.  Cas.  79 652 

People  V.  Olds,  3  Cal.  167 662 

Peoplev.  Rundle,2  Hill,  506 136 

Peoplev.  Sackett,  14  Mich.  320 168 

People  V.  Shaver,  4  Park.  Cr.  45 139 

People  V.  Sloper,  1  Idaho,  158 134 

People  V.  Stevens^  5  HUl,  616 652 

People  V.  Sweeney,  55  Mich.  586 539 

Pillow  V.  Roberts^  13  How.  472 540 


TABL8  OF  <3as»s  CrrEB.  XV 

Phipps  T.  Taylor,  15  Or.  484 445,446 

Pledger  t.  Hathcock,  1  GfL  661 265 

Pol  V.  Duck,  5  Md.  1 82 

Potter  V.  Bradley,  2  Moore  ft  P.  78..... 396,401 

Potter  ▼.  North,  1  Sannd.,  note  1 395 

Powell  V.  D.  S.  &  G.  R.  R.  Co*,  14  Or.  22 300 

Powell  V.  Holman,  6  S.  W.  Rep.  508 163 

Pratt  V.  Chase,  44  N.Y.  599 81 

PrescottT.  Hulner,  13  Or.  200 446 

Price  V.  Dewey,  6  Saw.  493 389 

Pube  ▼.  Hammer,  8  Or.  261 4 

Putnam  ▼.  Hattey,  24  Iowa,  425 480 

Radford  ▼.  Folsom,  3  Fed.  Rep.  199 389 

Railroad  Co.  v.  Adams,  33  Kan.  427 1 2,  1 3 

Railroad  Co.  V.  Beale,  7a  Pa.  St.  504 12,  13 

Railroad  Co.  v.  Batler,  2  K.  K  Rep.  138 12 

Railroad  Ca  v.  Case,  15  Ind.  42 403 

Railroad  Co.  v.  Clarke  Com.,  73  Me.  168 12 

RaUroadCo.  ▼.  Houston,  95  U.  S.  697 11 

RaUroodCo^T.  MiUer,  25  Mich.  290 11 

Railroad  Co.  ▼.  Richter,  34  N.  J.  L.  180 12 

Railroad  Co.  V.  Ritchie,  102  Pa.  St.  425 12 

Railroad  Co.  v.  Wright,  80  Md.  182 12 

Rancher  V.  Goodrich,  17  Miss.  82 265 

Randall  V.  Lowe,  98  Ind.  261 504 

Ranney's  Estate,  66  How.  Pr.  291 86 

Rathbone  T.  Bradford,  1  Ala.  312.... 646 

Readeand  Hawke,  Hob.  16 401 

Regina  v.  James,  47  Eng.  Com.  L.  530 305 

Reynolds  T.  Baboock,  60  Iowa,  289 389 

ReyniddBv.  State,  61  Ind.  423 156 

Rhodes  t.  Borden,  67  Cal.  8 82 

Rhodes  V.  Otis,  33  Ala.  578  186 

Roberts  V.  State,  32  Ohio  St.  171 359 

RobbinsT.  Magee,  96  Ind.  174 5S9 

Robinson  y.  State,  31  Tex.  171 305 

Rognc  RiTer  Mining  Co.  v.  Walker,  1  Or.  342 471 

Root  V.  King,  7  Cow.  013 269 

Rounds  T.  Smith,  71  Me.  380 576 

Russell  T.  Lewis,  3  Or.  380 282 

RosseU  V.  Pace,  94  U.  S.  606 389 

Salter  T.  Railroad  Co.,  75  N.  Y.  317 8,  12 

San  Francisco  V.  McCain,  60CaL  211 571 

Sana  ▼.  Joerries,  14  Wis.  722 269 

Scharfnth  v.  Railway  Co.,  62  Iowa,  624 12 

6<^enek  ▼.  Scfaenck^  Executors,  3  K.  J.  L.  149 86 

Scfaofieldv.  Railroad  Co.,  114  U.  S.  616 12 

SearlleT.  McCracken,  16  How.  Pr.  262 451 

Sellers  T.  CorraUis,  5  Or.  273 680 

Sclera  y.  Union  Lumbering  Co.,  39  Wis.  526 181 

Sexton  y.  Wheaton,  8  Wheat.  229 434 

Sharpleighy.  Surdam,  1  Flip.  472 54 

Shattucky.  MyeT8,13Ind.  46 246 

Shawy.  Oregon  Iron  Co.,  10  Or.  381,  382 186 

Shaw  y.  Oswego  Iron  Co.,  10  Or.  371 181 

Sheahan  y.  Collins,  20  111.  325 269 

Shearer  y.  Weayer,  66  Iowa,  578 215 

Sheeheyy.  Cokly,  43Iowa,185 264,  265 

SfaDemakery.  Kmg,40Pft.8t  107 64 


zvi  Table  of  Cases  Cited. 

Simula  ▼.  Rickets,  36  Ind.  181 436 

Simpson  v.  Gommonwealtb,  1  Dana,  523 136 

Slanning  ▼.  Style,  3  P.  Wms.  334 436 

Sloan  V.  Cheneguy,  22Fed.  Rep.  215 81 

Smets  V.  Weatbersby,  R.  M.  Cbarlt.  537 646 

Smith  V.Bell,  5  Pet.  68 694 

Smith  V.  Buckeker,  4  Rawle,  294 269 

Smith  ▼.  aeveland,  17  Wis.  673 67 

Smith  V.  Caro,  9  Or.  278 421 

Smithv.  McConneU,  17I1L135 597 

Smith  v.  Milburn,  17  Iowa,  30 246 

Sorriev.  Carpenter,  2  P.  Wms.  482 604 

Soule  V.  Chase,  39  N.  Y.  343 81 

Spangler  v.  Spangler,  22  Pa.  St  454 625 

Spencer  ▼.  McMasters,  16  111.  405 265 

Spreckles  v.  Sax,  1  K  D.  Smith,  253 421 

Stakus  ▼.  Railroad  Co.,  79  N.  Y.  467 12 

SUnley  V.  Stanton,  31  Ind.  445 203 

State  V.  Ah  Lee,  8  Or.  214 636 

State  V.  Auditor,  36  Mo.  70 652 

State  ▼.  Bacon,  13  Or.  166 637 

States.  Buttman,  15  La.  Ann.  166 269 

State  V.  Click,  2  Ala.  26 646 

State  V.  Gilpeath,  16  S.  C.  100 639 

State  ▼.  Long,  91  Ind.  351 576 

Stotev.  Forno,  14  La.  Ann.  460 136 

State  ▼.  Gibson,  23  La.  Ann.  698 136 

State  ▼.  Klingman,  14  Iowa,  404 138 

State  V.  Mason,  14  La.  Ann.  605 675 

State  V.  Moran,  15  Or.  276 636 

State  V.  Napper,  6Nev.  113 305 

State  ▼.  0*Day,  69  Iowa,  368 539 

State  V.  Office,  4  Or.  180 282 

State  V.  O^iel,  7  Ired.  261 489 

State  V.  Pancake,  74  Ind.  15 359 

Statev.  Peniston,  2Neb.  100 576 

State  V.  Powers,  25  Conn.  60 403 

State  V.  Pritcbard,  36  N.  J.  L.  101 651 

State  ▼.  Railroad  Co.,  47  Md.  76 12 

State  V.  Ricketts,  74  N.  C.  193     571 

Statev.  Ridgley,  10  La.  Ann.  302 136 

State  V.  Roberts,  15  Or.  187 360 

Statev.  Ruble,  8  Iowa,  453 264 

Statev.  Sam,  14 Or.  318 489 

State  V.  Smith,  2  Me.  62 139 

State  V.  Smith,  8  La.  Ann.  471 139 

State  V.  Stoyall,  64  Me.  27 264 

State  ex  rel.  Mahoney  v.  McKinnon,  8  Or.  494. 125 

SUte  of  Oregon  v.  McKionon,  8  Or.  487 317 

Stenton  v.  Jerome,  54  N.  Y.  480 525 

Stevensv.  Hartwell,  11  Met  542  269 

Stevenson  v.  Hayden,  2  Mass.  409 261 

Steward's  M.  E.  Church  v.  Town,  49  Vt  29 421 

Stiber  V.  Wynal,  19  Mo.  513 266 

Stone  V.  Symmes,  18  Pick.  467 63,  64 

Stout  V,  Wood,  IBkckf.  71 261 

Strobet  v.  Whitney,  31  Minn.  384 266 

Strong  V.  Lawler,  33  Conn.  177 402 

Sturtevant  v.  Sturtevant,  20  N.  Y.  39 354 

Suydam  v.  Broadnax,  12  Pet  76 79 

Swepstorv.  Barton,  39  Ark.  557 • 575 


Tablb  of  Cases  Cited.  xvii 

Swinton  Water  Works  Co.  v.  Wilts  and  Berks  Canal  Co.,  L.  R.  7  H.  L.  697  188 

Symmoods  v.  Carter,  32  N.  H.  458 266 

Tapline's  Case,  2  East  P.  C.  712 305 

TarbeU  ▼.  Gray,  4  Gray,  444 1 39 

Tarltoa  V.  Pegg,  18  Ind.  24 646 

Taaael  v.  Capron,  1  Denio,  260 261 

TcrriU  ▼.  Groves,  18  Cal.  149 65 

TheBrigg  Ann,  1  GaU.  61 646 

Thomas  v.  Delphy,  33  Md.  373 64 

Thomas  v.  Hopkins,  2  Browne,  146 667 

Thdmpson  v.  Libby,  36  Minn.  287 421 

Thompson  v.  Multnomah  County,  2  Or.  34 282,  324 

TiUey  V.  Bridges,  105  HI.  336 389 

Toland  v.  Sprague,  12  Pet.  335 626 

Tousey  v.  State,  8  Tex.  174 136 

Town  of  La  Fayette  V.  Clark,  9  Or.  226 680 

Treat  v.  Browning,  4  Conn.  408 269 

Tribou  V.  Strowbridge,  7  Or.  166 634 

Tripp  V.  School  District  No.  7,  50  Wis.  663 519,  520 

Tmeman  v.  Hurst,  1  Term  Rep.  40 526 

Truman  v.  Tkylor,  4  Iowa,  424. 266 

Tucker  v.  Constable,  16  Or.  239 333 

Tucker  v.  Duncan,  9  Fed.  Rep.  867 12 

Tucker  V.  Harris,  13  Ga.  1 282 

Tustin  T.  Gaunt,  4  Or.  305 282 

Tyle  ▼.  Reynolds,  53  Iowa,  146 213 

Underwood  v.  Lovelace,  61  Ala.  155 63 

Vanderworker  v.  People,  5  Wend.  530 404 

Vanderzee  v.  Slingerland,  103  N.  Y.  47 25 

Van  Glalm  v.  Varrenne,  1  Dill.  519 81 

Vanlandingham  v.  Ryan,  17  111.  25 389 

Vardeman  v.  Ross,  36  Tex.  Ill 597 

Volkening  v.  De  Graft,  81  N.  Y.  271 626 

Walker  V.  Engler,  30  Mo.  130 421 

Waller  v.  Bancroft,  4  Minn.  110 567 

Walsh  V.  Walsh,  116  Mass.  377 49 

Walton  V.  Singleton,  7  Serg.  ft  R.  450 266 

Warner  v.  Meyers,  4  Or.  72 652 

Warren  Glass  Works  v.  Keystone  Coal  Co.,  Md.,  June,  1886 421 

Warren  v.  Smith,  24  Tex.  484 63 

Washburn  v.  Ballen,  68  Me.  164 475 

Watson  V.  Buck,  5  Cow.  499 269 

Watson  V.  Jacobs,  29  Vt.  169 63 

Watson  V.  Kennedy,  8  La.  Ann.  280 312 

Weiac  v.  Smith,  3  Or.  446 180 

Wells  V.  Halpin,  59  Mo.  92 203 

Wererbach  v.  Trone,  2  Watts  &  S.  408 261 

West  V.  Commonwealth,  3  J.  J.  Marsh.  641 136 

Wetrier  v.  Keenan's  Executor,  62  Cal.  638 86 

Wheeler  v.  McDill,  51  Wis.  356 312 

Whister  V.  Wilkinson,  22  Wis.  572 181 

White  V.  Murtland,  71  HI.  260 246 

Whitten  V.  Whitten,  3  Cush.  197 435 

Wilby  V.  Elston,  65  Eng.  Com.  L.  141 261 

Wilde  V.  Fox,  1  Rand.  165 480 

Wilder  V.  Brooks,  10  Minn.  56 435 

WUey  V.  Scoville's  Lessees,  9  Ohio,  43 65 

Wills  V.  Cowper,  2  Ohio,  124 597 


xviii  Table  op  Oases  Cited. 

Williams  v.  Greenwade,  3  Dana,  432 269 

Williams  v.  Kent,  67  Md.  351 4^1 

•Williams  V.  Shelby,  2  Or.  145 133 

Wilson  V.  Dean,  74  N.  Y.  531 421 

Wilson  V.  Mayor,  1  Abb.  4 396 

Winston  v.  Westfelt,  22  Ala.  760 t.  504 

Wolcott  V.  HaU,  6  Mass.  513 269 

Wo^f  V.  Dozer,  22  Kan.  436 5 

Wolfe  V.  Van  Norstrand,  2  N.  Y.  436 27 

Wood  V.  Whitton,  66  Iowa,  295 539 

Woodbury  v.  Thompson,  3  If.  H.  194 261 

Woodworth  ▼.  Meadows,  5  tiast,  463 266 

Wright  V.  Mattison,  18  How.  50 540 

Wynham  v.  People,  13  N.  Y.  391 648 

Yates  V.  Milwaukee,  10  WalL  497 615 

Yale  V.  Edgerton,  14  Minn.  194 63 

Zerby  V.  Shose,  107  Pa.  St.  183 675 


OCTOBEK  TEEM,  1888, 


CASES 


1BOT7ED  AND  DttEBlONXD   XV 


THE   SUPREME   GOURT 


or 


OREGON. 


OOTOBER  TEEM,  188a 


I  17       3j 

WHITE,  Appellant,  v.  HOLLAND  bt  al.,  Respond-      ^^  ^^ 

BNTS.*  «. »3 

LxASB  TO  CoMCENCB  IN  FuTURO — Statdtk  or  Fbauds.  —  A  lease  of  land  for 
»  year,  to  commence  in  /uturo,  is  '*  an  agreement  not  to  be  performed 
within  a  year,"  within  the  meaning  of  the  statute  of  frauds,  and  most  be 
in  writing;  otherwise  it  is  invalid. 

Appeal  from  a  judgment  of  the  Circuit  Court  for  Mult- 
nomah County. 

On  January  20,  1881 »  the  respondents  made  a  parol 
lease  of  certain  premises  to  the  appellant  for  the  term  of 
one  year,  to  commence  on  March  1st,  ensuing.  Before 
the  latter  date,  however,  they  disclaimed  their  agreement 
and   refused    to  give    possession.     The   appellant  then 

*  This  case  was  decided  in  1884  and  omitted  from  the  report  of  cases.  It 
bpnUished  here  by  request  — Bkportbb. 


4  White  v.  Holland.  [Sup.  Ct. 

Opinion  of  the  Court — Watson,  C.  J. 

brought  this  action  for  damages  for  breach  of  the  agree- 
ment, alleging  the  foregoing  facts  in  his  complaint,  and 
upon  a  trial  by  a  jury,  obtained  a  verdict  for  five  hundred 
dollars.  The  court  beloWset  the  verdict  asid'e,  and  after- 
wards rendered  judgment  on  the  pleading  for  the  re- 
spondents. Both  these  rulings  were  made  on  the  ground 
that  the  parol  lease  was  an  agreement  not  to  be  performed 
within  a  year,  and  therefore  invalid  tinder  the  statute  of 
frauds  adopted  fn  this  state.  This  appeal  was  taken  from 
such  order  and  judgment. 

A.  H,  Tanner,  for  A{^llant. 

William  Strong  &  Sons,  for  Eespondents. 

Watson,  C.  J. — The  .principal  question  presented  by 
this  appeal  is,  whfether  a  parol  lease  6f  lands  for  a  year,  to 
commence  in  future,  is  "an  agreement  not  to  be  performed 
within  a  year,"  within  the  meaning  of  our  statute  of 
frhxxds,  and  therefore  invalid.  This  idefttical  question 
seems  to  have  been  already  decided  in  the  aflBrroative  by 
this  court  in  a  previous  case.  {Pulse  v.  Hammer,  8  Or. 
251.)  The  distinction  which  appellant's  counsel  bas 
sought  to  draw  between  the  two  cases  is  manifestly  un- 
sound. 

The  facts  stated  in  the  opinion  in  that  case  raise  the 
precise  question  presented  here,  and  the  principle  an- 
nounced is  equally  applicable  to  both.  But  if  the  point 
could  be  regarded  as  still  open,  we  should  not  hesitate  to 
adopt  the  views  of  the  court  in  that  case  as  correct  under 
the  provisions  of  our  statute.  These  provisions  must  be 
construed  with  reference  to  the  context  as  it  appears  in 
the  code.  The  code  itself  is  an  original  act,  and  the  rule 
of  construing  by  the  context  is  fully  applicable.  These 
jprovisions  are  found  under  the  title  "  Of  Indispensable 
Evidence."     They  cover  i^  the  subjects  tistiaMy  embraced 
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in  the  statutes  of  frauds  adopb&d  in  other  states,  and 
t^ey  stand  iu  such  order  and  connection  that  there  is  no 
ground  for  saying,  as  in  the  later  decisions  in  New  York 
and  those  of^Iowa^t  that  the  docla^atioQ  that  ''an  agree- 
ment by  its  terms  is  not  to  be  performed  within  a  year 
firom  the  making  thereof  is  void  '^  applies  only  to  personal 
property  and  choses  in  action,  and  does  not  affect  trans- 
fers or  leases  of  realty.  If  th^s  provision  does  apply  to 
leases  of  real  property  in  this  state,  and  we  can  perceive 
no  reason  Uovfi  th^  context  from,  excluding  them  from 
the  operation  ofauch  general  languagei  then  it  will  accord- 
with  all  the  authorities  to  hold  Uie  leas^  iixyolved  in  this, 
action  invalid;  for.  a  lease  for.  a  year,  to  commence  at  ar 
future  time,  is  ''^a  agreement)  that,  by  its  terms,  is  not 
to  be  performed  within  a  year  from  the  making  thereof i 
(  Wo{f.  V.  Dozer^  22  Kan.  436;  Akaood  v.,  Nortan,  31  Ga. 
507;  I^lanoY.  MontagWf  4  Cush.  42.) 

We  think,  therefore,  that  it  m^8t  bfs^  regarded  as  settled 
in  this  state  that  a  parol  lease  of  real  property  for  a  year, 
to  commenca  in  fvXurOy  i^  invalid  aa  being  in  conflict 
w^th  such  provision. 

The  judgmcint  of  the  circuit  qouxt  is  affirmed. 


[Filed  1888.] 
ALICE  B.  DT?HBIN,  Respondent,  v.  OREGON  RAIL- 
ROAD AND  NAVIGATION  COMPANY,  Appellant- 

Railboad  Ccnfrijraa— IitJUsiESAT  Cso^pmo-— CoicTRiBircoBYKBaLiGBiio% 

—  Plaintiff  atteinpted  to  pass  a  railroad  crossing  with  a  team  and  wagon. 
She  had  just  obaonred  the  paaseoger  train  pass,  and  was  not  expecting  any 
otber  train  at.that.tune,  although  she  Jbad  seen  a  freight  train  standing  on 
the  track,  he^ed  that  way,  in  the  town  which  she  had  just  left.  The  rail* 
road  at  that  point  cuts  through  a  hill,  so  as  to  obstnict  the  view  from  the 
wagon-road.  She  was  familiar  with  the  crossing,  having  crossed  there 
iBMiy  tUQM.bsfon^  and.  had  i^ways  used  great  cave  in  looking  for  traiiMW 
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On  this  occasion  she  did  not  stop  to  look  or  listen;  her  team  came  into  col- 
lision with  a  passing  engine,  and  one  horse  was  killed  and  the  wagon  waa 
overturned.     Heldf  that  plaintiff  was  guilty  of  contributory  negligence. 

Appeal  from  the  Circuit  Court  for  Baker  County, 

Olmstead  &  Anderson^  Dolph,  Bellinger^  Mallory,  and 
Simon,  for  Appellant, 

Hyde  &  Hyde,  and  A.  J.  Lawrence,  for  Respondent. 

Lord,  C.  J. — This  waa  an  action  to  recover  damages  for 
the  alleged  negligence  of  the  defendant  in  running  a  train 
of  cars  against  the  horses  hitched  to  the  wagon  in  which  the 
plaintifiF  was  crossing  the  defendant's  track.  At  the  trial, 
when  the  plaintiff  rested  her  case,  the  defendant  moved 
for  a  nonsuit,  which  the  court  overruled,  and  the  defendant 
excepted.  It  is  enough  to  say  that  a  verdict  was  returned 
for  the  plaintiff,  and  that  the  present  appeal  brings  up  the 
judgment  rendered  thereon,  and  the  record  of  the  proceed- 
ings upon  the  trial. 

The  main  contention  is  confined  to  the  error  assigned, 
— in  not  granting  the  motion  for  a  nonsuit.  This  is 
claimed  upon  the  ground  that,  from  the  evidence  sub- 
mitted  by  the  plaintiff,  it  clearly  appeared  that  it  was  the 
negligence  of  the  plaintiff  which  occasioned  the  collision 
and  caused  her  injury.  The  evidence  of  the  plaintiff 
shows  that  she  and  Mrs.  Huntington,  and  a  child  of  the 
latter,  left  the  town  of  Huntington  with  a  team  and  ex- 
press-wagon to  visit  some  friends  in  the  country,  and  that 
after  they  had  traveled  west  a  couple  of  miles  or  so,  the 
west-bouDd  passenger  train  came  along  and  passed  them;  • 
that  as  she  left  Huntington  she  saw  standing  on  the  track 
a  freight  train  headed  west,  to  which  engines  were  at- 
tached, with  steam  up,  but  that,  after  the  passenger  train 
had  passed,  she  thought  nothing  more  of  any  trains  com- 
ing; that  in  driving  around  the  point  of  the  hill  or  moun- 


Oct.  1888.]    Dtjebin  v.  Oregon  R.  R.  etc.  Co.  7 

Opinion  of  the  Court — Lord,  0.  J. 

tain  through  which  the  railroad  is  cut,  and  across  which 
the  county  road  runs  diagonally,  and  just  as  she  was  cross- 
ing the  railroad  track,  and  the  front  feet  of  the  horses  had 
reached  the  rail,  she  saw  the  engine  approaching,  not  more 
than  the  length  of  a  rail  distant;  that  she  tried  to  back  the 
horses,  but  that  before  she  could  make  them  back,  the  train 
struck  the  horses,  killing  one  and  overturning  the  wagon. 
Her  testimony  also  shows  that  she  had  traveled  over  the 
crossing  many  times  a  year  for  several  years,  was  familiar 
'with  the  place  and  its  surroundings,  knew  the  view  was 
obstructed  on  account  of  the  intervening  hill,  and  re- 
garded the  crossing,  under  the  circumstances  of  its  situa- 
tion, as  so  dangerous  that  she  had  always  before  stopped 
and  listened,  and  if  she  did  not  hear  the  train,  she  or 
some  companion  for  her  went  forward  and  looked  up  the 
track  before  venturing  to  cross  it.  She  says,  in  reply  to 
the  inquiry  whether  "she  had  ever  taken  any  pains  to 
find  out  whether  trains  were  passing,"  that  "I  have  got 
down  when  I  was  passing  alone  and  tied  my  horses,  and 
went  and  looked,  and  at  other  times,  if  any  one  was  with 
me,  I  got  them  to  hold  the  team,  and  went  and  looked, 
or  got  them  to  go  and  look  for  me,"  and  that  she  "always 
regarded  it  as  a  dangerous  place."  "  The  reason  I  did  not 
get  down  and  examine  the  track  this  time  as  I  had  done 
before  was,  that  the  passenger  train  had  gone  by,  and  I 
was  not  expecting  any  train  from  Huntington,  and  I 
knew  it  was  not  time  for  the  helper  to  go  down  until  the 
passenger  train  had  got  to  Weatherby." 

It  is  clear  and  undisputed  that  neither  the  plaintiff  nor 
Mrs.  Huntington  listened,  on  approaching  the  crossing, 
to  find  out  whether  a  train  was  coming,  notwithstanding 
they  knew  the  view  of  the  track  was  obstructed,  and  that 
the  crossing,  by  reason  of  the  nature  of  the  cut,  and  the 
location  of  the  county  road  across  it,  was  more  than  ordi- 
narily dangerous,  but  drove  directly  on  the  track  without 
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thinl;;ing  auytUmg;  al^QUti  it^  or  o^a^rviag  the  ufiual  pre- 
cautioDS  required  for  safety,  becau^  the.  passenger  traiu 
had  passed  theu),  aud  tl^e  plaii}|^iff:  did-  not  think  any 
other  train  w^s  cQi:ping»  Tl^ere  is  no  <)oubt,  if  she  had 
listened^  she  could  hciye^  heard  the  approaph  of  the  train, 
and  avoided  tiie  accident.  B?it  it  is  sought  to  discrimi- 
nate this  case  from  the  general  i;ule  applied  to.  travelers  in 
approaching  railroad;  crossings,  apd;  to  excu^.  the  failure 
or  neglect  of  tljo  plaintifif  to  listen,  opr  the  ground  that 
the  evidence  showed  that  she  knp\f  the  time  of  the  run- 
ning of  the  trains,  ajqd  as  the  pa^sengex.  traiu  had  passed 
them,  she  Hue w.  uo  other  train  wou^di  be  due  for  some  tirpe, 
and  consequently  the  fact  whether  her  failure  to  listen 
under  the  circumstances  was  such  contributory  negli- 
gence as  should  <}efeat  her  recovery  waa  for-  the  jury  to 
decide. 

The  law  assumes:  that  there  is  dang-er  at^  riaijroad  cross- 
ings, which,  to  Qvoid,  requires  tt(e  exercise  of  care  an4 
prudence  commensurate  with  th^  natupe  off  the  place  or 
risk  involvcfdi  It  is  laid  down  bj  t^j^  courts.,  and  text- 
writers,  when  one  approaches. a  poinf  upon  the  highway 
crossed  by  a  railroad  track,  itis  his ; duty,  whether  on  foot 
or  in  a  wagon,  to  exercise  a  car^  for^  his.  pwn  safety,  and 
especially  to  look  Qud.  listen  l^efora  attem^ptipg  to  cross  it. 

"The  rule  is  well  established,"  said  Miller,  J.,  "that  it 
is  the  bounden  duty  of  a  travaler-  approaching,  a  railroad 
crossing,  befpre.  hq  passes  over^  tie  sf^ma,  to  exercise  a 
proper  degree  of  care  aqd  caption,  and. to  make  a  vigilant 
use  of  his  eyes  aiid  ears,  for  the  purpose  ofj  ascertaining 
whether,  a  train  is  approaching ;  and  if  by  proper  use  of 
his  faculties  hp  could  have  disooyered  the  train  and 
escaped  injury,  aud  fails  to  do  sp,  he  is  cljt^rgeable  with 
contributory  uegUgence,  and  no  recovery  can  be  l^ad/' 
(Salter  Y.  Bailroad  Co,,  75  N.  Y.  317.), 
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"He  mqpt  assume,"  says.  Mx-  B^aph,  "that  tljpre  is  dan- 
ger, and  act  with  ordinary  prudence,,  ^d,  circumspection 
upon  thQ  assumption.  The  requii^ements,  of  the  law, 
moreover,  proo^qd  beyoQci  th^  featureless,  generality  th^t 
ouQ  must  dp  hi3  duty  in  this  r.espect,  or  musi  exercise 
ordinary  care  under  the  circumsi^auces.  The  law  defines 
pri^cisely  whatth^  tern^  'ordinary  care  u^d.er  the  circum- 
stances' shall  me^n.  iu  these  cases.  In  the  progress  of 
the  law  iu  this,  behalf,  thj9  question  of  care  sfi  railway 
crossings. aa  affecting  tl^e  traveler  is  np  longer  a  question 
for  the  jury.  Thc^  qJ]^antum  of  care  is  exactly  prescribed 
^  matter  of  la^w.  In  a,tt^xnpting  to  cross,, the  traveler 
must  listen  fpr  siignals^  notice  signs  put  uj^.as  warnings, 
and  look  attentively  up  and  down  thia  tjrapk.  A  multitude 
of  decisions,  of  all  cQur,ts  enforce  this,  reasonable  rule." 
(Beach  on  Contribut^ory.  Negligences,  sec  6.3,  apd.  authori- 
ties cited;  in,  nQtp,^n4.  also  sec.  Q.)  Ifor  will  the  fact  that 
a  train,  ia  beliind.  time  relieve  thp  t^ayeler,  of  the  duty  of 
cara. and  caution;  r^ilfoad.  coqopan^ea  h^YC.  the  right  to 
run  trains  aJt  a|L  times,  and  those  hayii^g.  occasion  to  cross 
iheir  traclfs  ^re^  entitled  to.no,  e^^euxpt^pi^.  frp^^  case  and 
vigilance  because  trains  are  irregujlaji^  o^,  ^i;a,  trains  are 
pot  on. 

"A^sum^  ij^  ii^l^  ca^e^"  said  Harris  J[.,  "ika,t  it  was 
negligence,  in.  the  £ailrpa4  cpmpai^y  to.  be.  behind  time, 
and  will  t^is.  in,  law  excuse  thQ;  d.efen^ajit  from  ob-p 
serving  q%re  on  hifii  part?  Iu  my  opinipn,  it.  will.  not. 
Such  a^  rule  w^qld  be.  extpemely  daQgerous^  and  there 
wpuld  be,  muoh;  difficulty,  in.  ita.  appU.c^itipp.  It  ip^^y  be 
that  those,  whp  live  in  the  imqiei^iate  vicii^.ity  of  rail- 
noads,  aj>d,  w^o  fr€iqueptly.  crqss  thpn^^  H^ay,^  vfl^en  they 
snpposQ.a  trajn.  has.  ju^tj^^ssedj  be.lesa.Q€iref^l,  and  this 
may  grow,  into^  a  habit,^or  they,  m^y,  consult,  tin^e-t^bles, 
find  from  them  reason  that  tberp  cau,  be  no  locomotive 
near,  and  act  without  regard  to  care;  but  if  they  do  so,  in 
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my  opinion  they  act  at  their  peril.  They  will  be  charged 
with  negligence  in  case  they  rush  on  the  track  without 
looking,  or  trying  in  a  proper  way  to  ascertain  the  fact 
whether  danger  is  near,  and  they  will  not  be  permitted 
to  recover  damages  for  any  injury  they  sustain."  (Das- 
comb  V.  Railroad  Co,,  27  Barb.  226.) 

So  that  it  seems  that  though  a  person  or  traveler  may 
know  the  usual  time  of  the  running  of  different  trains, 
from  the  fact  that  they  may  know  that  a  train  has  passed, 
and  that  another  train  will  not  be  along  for  some  time 
according  to  their  information  or  the  time-table,  it  does 
not  relieve  him  of  the  duty  of  observing  care  and  pru- 
dence, or  of  using  his  faculties  when  he  approaches  and 
attempts  to  cross  a  railroad  track.  The  law  requires  of 
him  to  make  a  reasonable  use  of  his  senses,  and  if  the 
view  of  the  track  is  obstructed,  he  ipust  use  his  sense  of 
hearing,  and  if  he  neglects  to  do  so,  and  a  collision  re- 
sults, he  suffers  by  consequence  of  his  own  negligent  act, 
and  is  not  entitled  to  recover.  He  who  fails  to  exercise 
this  precaution  when  there  are  no  circumstances  to  dis- 
turb his  judgment,  or  impede  his  action  at  the  time,  is 
not  using  ordinary  care. 

It  has  been  said:  "The  track  itself  is  a  warning  of 
danger,  and  I  think  it  must  be  laid  down  as  a  principle 
of  law  that  persons  about  to  cross  a  railroad  track  are 
bound  to  recognize  the  danger,  and  to  make  use  of  the 
sense  of  hearing  as  well  as  of  sight,  and  if  either  cannot 
be  rendered  available,  the  obligation  to  use  the  other  is 
the  stronger,  to  ascertain,  before  attempting  to  cross  it, 
whether  the  train  is  in  dangerous  proximity;  and  if  they 
neglect  to  do  this,  but  venture  blindly  upon  the  track 
without  any  effort  to  ascertain  whether  a  train  is  ap- 
proaching, it  must  be  at  their  own  risk.  Such  conduct  is 
of  itself  negligence,  and  should  be  so  pronounced  by  the 
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courts  as  matters  of  law.''  (Christian,  J.,  in  Railroad  Co. 
V.  MilUr,  25  Mich.  290.) 

"  As  the  plaintiff  could  not  use  his  eyes  with  effect/'  said 
Crockett,  J.,  "  it  was  incumbent  on  him,  as  a  person  of 
ordinary  prudence,  to  make  the  best  use  of  his  ears, 
which  he  could  not  do  while  his  team  was  in  motion. 
Upon  the  plaintiff's  statement  of  the  facts,  we  hold  that 
he  was  guilty  of  contributory  negligence  in  failing  to 
stop  his  team  to  listen  for  an  approaching  train."  {Flern^ 
ming  v.  Railroad  Co.,  47  Cal.  256.) 

"But  aside  from  this  fact,"  said  Field,  J.,  "the  failure 
of  the  engineer  to  sound  the  whistle  or  ring  the  bell,  if 
such  were  the  fact,  did  not  relieve  the  deceased  from  the 
necessity  of  taking  ordinary  precautions  for  her  safety. 
Negligence  of  the  company  in  these  particulars  was  no 
excuse  for  negligence  on  her  part.  She  was  bound  to 
listen  and  to  look  before  attempting  to  cross  the  railroad 
track,  in  order  to  avoid  an  approaching  train,  and  not  to 
walk  carelessly  into  the  place  of  possible  danger.  Had 
she  used  her  senses,  she  could  not  have  failed  both  to 
hear  and  see  the  train  which  was  coming.  If  she  omit- 
ted to  use  them,  and  walked  thoughtlessly  upon  the  track, 
she  was  guilty  of  culpable  negligence,  and  so  far  contrib- 
uted to  her  injuries  as  to  deprive  her  of  any  right  to 
complain  of  others."  (Railroad  Co.  v.  Houston,  95  U.  S. 
697.) 

"A  railroad  crossing  is  a  place  of  danger,  and  common 
prudence  requires  that  a  traveler  on  the  highway  as  he 
approaches  one  should  use  the  precaution  of  looking  to 
see  if  a  train  is  approaching.  If  he  fails  to  do  so,  the 
general  knowledge  and  experience  of  men  at  once  con- 
demn his  conduct  as  careless."  (Allen  v.  Railroad  Co., 
105  Mass.  79.) 

Again,  it  is  said  that  a  traveler  should  always  approach 
a  railway  crossing  under  the  apprehension  that  a  train  is 
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liable  to  coine.at  any  momiQut;  and^l^U^  I^^  may  presume 
that  those  in  charge  of  it  will  obey  th^  1^"^^  by  giving  the 
signalg,  the  law  will  nevertheless  require  that  he  obey 
the  instincts  of  hid  aelf'preaervation,  and  not  thrust  hijQi- 
aelf  into  a  situation  which,  notwithstanding  the  failuri^, 
of  the  railroad,  he  might  have  avoided-  l^y.the  car/efi^l  use. 
of  his  senses.  {Bailroad,  Co.  v.  Butler 9  2  N.  E.  Rep.  133- 
See  also  Railroad  Go.  v.  Hickter,  34.  If.  J.  L.  180;  note  and; 
case  cited  on.page  226,  2  Am.  &  Bng,  R.  E^  Gas.;  Payne. y, 
Railway  Co.,  13  Lea,  522;  Scharfufh^Y.  Bailway  Co.,  62 
Iowa,  624;  Heize  v.  Railway  Co,,  71  Ikfe-  636j  Railroad  Co. 
V.  Beale,  73  Pa.  St.  504;  Railroad  Qq,  \,  Qlarke  Com.,  73, 
Me.  168;  Haas  v.  Grand  B.  B.  Co.,  47^  Mich.  4j01;  Tucker. 
V.  Duncan,  9  Fed.  Rep.  867;  Bailrogd  Go.  v.  Adams,  33. 
Kan.  427;  Bailroad  Co.  v,  Bitclm,  M2-  Ba.  St  425;  9.  Am, 
&  Eng.  R.  R.  Cas.  261.;  1  Thompson.  Qa  Negligence,  424, 
426,  and  cases  cited.) 

It  thus  appears  to  be  a  duty  iippQSii^  by  the  la^sy  upon, 
a  person  about  to  cross  a  railroad  tp,  use  his.  eyes  and. 
ears, — to.look  out  for  sign-boards  aqd  aigna)s,  a^djto  listen^ 
for  bell  and:  whistle, — and.  if  the  v^iev^  of  the  rpa4  is.  ob- 
structed, it  does  not  relieve  him  of  t^q. obligation, to  list^sn. 
and- ascertain  if  he  can  whether  tb^rjQ.is  ^n  approaching, 
train.  Nor  will  the  fact  that  tha  tjrain,  is  behind  timc^ 
(Salter  v.  Railroad  Co,,  75. N;  Y.  273;  State  y.  Railroad  Co.^ 
47  Md.  76),  or  that  it  was  a  special  train  {Schofield  v.  RaiU 
road  Co.,  114  U.  8.  615),  or.  the  failure,qf.  the  railroad-  to 
give  the  signal  of  its  approach  at  the|  crossing  (see  casf^ 
supra),  excuse  the  non-performaac^  of  thisdqty. 

In  many  of  the  cases,  the  measure,  of  duty  goes  to  th^ 
extent  of  requiring  the  traveler  to  sjop,  in  order  to  lool^ 
or  listen,  but  he  is  no(  required  to  gf  t;  out  of  his  wagoU;, 
and  go  forward  on  foot,  for  the  purpose  of  Iqokiug  (Status 
v.  Railroad  Co.,  79  N.  Y;  467;  Davis,  v.  Bailroad  Co.^  47 
N.  Y.  400;  Railroad  Co.  v.  Wrtghi,  80  ■  Md.  182;,  unlqsa 


Oct.  1888.]    DuRfe*  "v.^REOX)^  fl.  R.  i:Tc.  Co.  18 

Opinion  of  the  Court— 'liordl,  G.  J. 

there  'are  isothe  ^patticrtilar  circamstances  requiring  it. 
'{Railroad  Co.  v.  ^iale,^3  Pa.  St.  500;)  Now,  the  plaintiff 
vas  a  competent  JfrerSoh  to  take  care  of  herself,  was  fa- 
tnilitir  with  the  road  'drid  Its  intersectioiis  with  the  rail- 
TO^,  and  fully  understddd,  from  the'obstrticted  view,  the 
danger 'and  'rSk  iritrtiited  in  attempting  tb  cross  it  with- 
out listening.  There  is  no  pretence  that  her  team  was 
or  became  unmanageable  or  unduly  excited,  or  that  there 
were  any  circumstances  'embarrassing  or  ^perturbing  her 
judgment,  or  that  'she  was  in  the  presence  of  any  entan- 
'-gling  influehceS  'Or'cb'nditionti  to  perplex  or  confuse  her 
mind.  She  was  ih  the  full  possession  of  all  lier  faculties, 
and  if  she  had  liStefied,  could  have  heard  the  train,  yet, 
relying  on  the  fact  that  the  passenger  train  had  passed, 
and  that  no  other  train  was  due  for  some  time,  she 
relaxed  her  vigilance,  and  drove  on  the  track,  and  in 
collision  with  the  train.  "If  the  obstruction  had  been 
such,"  said  Johnson,  J.,  "as  to  prevent  her  from  seeing 
the  track  or  ti^ib,  theh,  in  the  exeVcise  of  ordinary  ckro, 
she  should  have  lisWned  for  the  train."  (Railroad  Co.  v. 
Adams^  33  Kan.  431.)  Upon  this  state  of  facts,  what 
doubtful  or  qualifying  circumstances  does  the  conduct  of 
the  plaintiff  -present  which  excused  her  from  the  plain 
consequences  of  h!er  negligent  acts?  The  only  duty  which 
the  law  imposed  for  her  own  safety,  as  well  as  the  lives 
of  passengers  on  trains,  she  neglected  and  disregarded 
under  circumstances  which  demanded  the  exercise  of 
prudence  and  caution. 

It  is  true  that  negligence  is  ordinarily  a  question  of 
fact  for  the  jurv  to  determine,  from  all  the  circumstances 
of  the  case,  and  that  the  cases  where  a  nonsuit  is  allowed 
are  exceptional,  and  confined  to  those,  as  here,  where  the 
uncontradicted  facts  ishow  the  omission  of  acts  which  the 
law  adjudges  negligent. 
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In  such  cases,  when  the  measure  of  duty  is  defined 
by  law,  then,  says  Mr.  Beach,  "  a  failure  to  attain  the 
standard  is  negligence  in  law,  and  a  matter  with  which  a 
jury  can  properly  have  nothing  to  do.  This  is  the  prin- 
ciple  upon  which  Cogswell  v.  0.  &  C.  R.  R.  Co.^  6  Or. 
417,  was  decided  by  Boise,  J."  (Beach  on  Contributory 
Negligence,  sec.  163.) 

We  think,  upon  the  undisputed  facts  of  this  case  as 
made  by  the  plaintiff,  her  own  negligent  act  contributed 
to  produce  the  injury  which  she  sustained  by  the  col- 
lision, and  that  the  motion  for  nonsuit  ought  to  have 
been  allowed.  It  follows  that  the  judgment  must  be  re- 
versed, with,  directions  that  a  judgment  for  nonsuit  be 
entered. 


[Filed  1888.1 

SHADDEN  V.   HEMBREE.   PARRIS  v.  HEMBREE. 
HEMBREE  v.   SHADDEN. 

Wills — Construction  —  Intention  of  Testator. — In  the  coiLstniction  of 
a  will,  under  the  laws  of  this  state,  due  regard  must  he  had  to  the  di- 
rections contained  therein,  and  to  the  true  interests  and  meaning  of  the 
testator  in  all  matters  relating  thereto;  and  when  a  clause  in  the  will  pro- 
y'ldea,  in  general  terms,  for  the  limitation  over  of  the  devise  to  a  second 
taker  upon  a  contingent  event,  the  intention  of  the  testator,  as  iodicated 
by  all  the  parts  of  the  will,  roost  determine  when  and  under  what  particu- 
lar circumstances  the  contingency  arises. 

Construction  -—  Nature  of  Estate.  —  Where  H.  made  his  will,  in  which  he 
devised  his  farm  to  his  son,  and  certain  town  property  to  his  wife,  and 
directed  that  the  wife  should  have  the  use,  control,  and  management  of  all 
his  property,  both  real  and  personal,  during  her  natural  life,  or  so  long  aa 
she  remained  his  widow,  and  then  it  should  go  to  the  son,  except  as  therein 
provided;  and  by  a  subsequent  clause  in  the  will  it  was  directed  that,  in 
the  event  that  his  wife  and  son  should  both  die  before  the  son  became 
twenty-one  years  of  age,  then  that  his  real  estate  should  descend  to  his 
nephew,  to  whom  he  devised  it  in  the  event  mentioned,  and  that  his  per- 
sonal property  should  be  divided  among  the  brothers  and  sisters  of  him- 
self and  wife:  hM,  that  the  will  created  a  life  estate  in  the  wife^  reaMtinder 
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^  in  the  son,  and  a  limitation  in  the  nature  of  an  executory  devise  in  the 
nephew;  and  that  upon  the  happening  of  the  contingency  npon  which  the 
limitation  over  to  the  nephew  was  made  to  depend,  the  title  of  the  real 
property  vested  in  him,  or  in  his  heirs  in  case  of  his  death;  held,  /urthet, 
however,, that  the  clause  in  the  will  creating  the  contingency  must  be  con- 
stmed  with  reference  to  other  parts  of  the  will;  and  if  it  appeared  there- 
from that  it  was  the  intention  of  the  testator  that  the  limitation  over  was 
only  to  take  effect  in  the  event  of  the  wife  and  son  dying  within  the  time 
referred  to,  and  of  the  nephew  being  alive,  to  take  the  property  at  the 
time  of  the  death  of  the  wife,  the  wiU  should  be  construed  in  accordance 
with  such  intention. 

In.  —  And  where  it  appeared  that  the  nephew  died  first,  the  wife  subsequently, 
and  that  the  son  survived  the  latter,  Jteld,  that  the  contingency  upon  which 
the  limitation  depended  did  not  happen,  that  the  son  took  the  real  prop- 
erty in  fee,  and  upon  his  death,  it  descended  to  his  heirs,  under  the  laws 
of  the  state  governing  descents,  and  that  the  heirs  of  the  nephew  had  no 
claim  upon  it. 

Construction  —  Katurb  ow  Eotatb  —  Continosnt  Remainder.  —  ^Te/c;, 
also,  that  if  the  limitation  over  had  been  by  way  of  contingent  remainder, 
instead  of  executory  devise,  the  result  would  have  been  the  same;  that 
they  both  depend  upon  a  contingency  which  must  occur  before  they  can 
take  effect,  and  that  when  the  happening  of  the  contingency  becomes  im- 
possible, the  estate  in  the  first  taker,  under  the  will,  becomes  absolute. 

Descent  and  Distribution — Descent  ow  Propertt  to  Grandparents. 
—  Heldf  alao,  under  the  particular  circumstances  of  these  cases,  that  the 
son  having  died  leaving  no  child,  wife,  father,  mother,  sister,  or  brother, 
,or  issue  of  any  brother  or  sister,  the  estate  descended  to  his  grandmother 
on  his  father's  side,  and  his  grandfather  and  grandmother  on  his  mother's 
side,  in  equal  shares  to  each. 

Appeal  from  the  Circuit  Court  for  Lane  County. 

Washburn  &  Woodcock^  and  Z.  Bilyeu,  for  Respondent. 

Fenion  &  Fenton,  and  /.  E.  Fenton,  and  McCain  &  Hur^ 
fey,  for  Appellant. 

Thayeb,  J. — These  three  cases,  two  of  them  appeals 
from  the  circuit  court  for  the  county  of  Lane,  and  third 
an  appeal  from  the  circuit  court  for  the  county  of  Yam- 
hilly  involve  the  construction  of  the  last  will  and  testament 
of  Lycurgus  Hembree^  of  which  the  following  is  the  sub- 
stance:.— 
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"  First.   It  is  my  will  that  all  my  just  debts  be  paid.   • 

"  Second,  1  give  and  ^bequeath  to  my  son,  Henry  L.  Hem- 
bree,  my  farm,  known  as  the  'Green  B.  Qayes  donatioa 
land  claim,'  in  Lane  County,  Oregon. 

'* Third.  I-gi ve  and  bequeath  to  my  beloved  wife,  Mary  M. 
Hembree,  my  town  property  in  the  town  of  McMinnville, 
in  Yamhill  County,  Oregon,  one  block  and  a  half,  situated 
in  Rowland's  Addition  to  the  said  town. 

'*  Fourth.  It  is  my  will  that  my  beloved  wife  shall  have 
the  use,  control,  and  management  of  all  my  property,  both 
j)ersonal  and  real,  during  her  natural  life,  or  so  long  as 
«he  remains  my  widow,  and  then  ihe  sai^  property  shall 
all  go  to  my  son,  Henry  L.  Hembree,  except  as  het-ein 
provided. 

"Fifth.  I  give  and  bequeath  to  my  nephew,  Frank  M. 
Shadden,  one  tenth  of  all  my  personal  projierty  outside 
of  my  real  estate,  the  said  one  tenth  to  be  ^iven  to  him 
when  he  is  twenty-one  years  of  age. 

"  SiT^h.  It  is  my  will  that  in  the  'event  tha^  ttiy  beloved 
wife  and  son,  Henry  M.  Hembree,  shall  die  before  my  son 
shall  become  twenty-one  years  of  nge,  that  it  is  my  will 
that  ray  real  estate  shall  descend  to  my  nephew,  Frank 
M.  Shadden,  and  in  the  event  mentioned,  I  do  so  will  and 
bequeath  the  same  to  him;  and  it  is  my  will,  further,  in 
the  event  just  mentioned, — ^the  death  of  my  wife  and  son, 
—  that  all  my  personal  property  shall  be  equally  divided; 
one  half  descend  to  my  brother,  I.  N.  Hembree,  my  sisters, 
Louisa  Preston,  and  Lousetta  Preston,  tod  Elizabeth  A. 
Montgomery,  each  to  have  equal  shares,  and  the  other  half 
to  my  beloved  wife's  brothers  and  sisters,  each  to  bav6  an 
equal  share. 

*'  Seventh.  It  is  my  will  tod  earliest  req^fest  that  my  Bon, 
Henry  L.  Hembree,  be  thoroughly  educated,  so  far  as  he 
will  receive  an  ecixication. 

''Eighth.  I  hereby  appoint  my  beloved  wif6  toy  sole 
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executrix,  and  it  is  my  will  and  request  that  she  be  not 
required  to  give  bonds  in  administering  on  my  estate. 

''  In  witness  whereof,  I  hereunto  set  my  hand  and  seal 
this  eighth  day  of  November,  A.  D.  1875. 

"Lycurgus  Hembree.    [Seal.]" 

The  testator  died  March  31,  1876,  leaving  his  wife  and 
son  surviving.  The  will  was  duly  admitted*  to  probate 
July  3,  1876,  and  thereupon  the  executrix  named  therein 
duly  qualified.  The  said  Frank  M.  Shadden,  named  in 
said  will,  died  in  September,  1879,  leaving  his  sister, 
Ellen  Bell,  his  only  heir  at  law. 

The  said  Mary  M.  Hembree,  widow  of  said  testator,  died 
July  4,  1880,  leaving  the  said  Henry  Leon  Hembree  her 
only  heir  at  law;  and  the  said  Henry  Leon  Hembree  died 
on  the  thirty.first  day  of  March,  1884,  leaving  his  grand- 
mother,  Malinda  Parris,  on  his  father's  side,  and  his 
grandfather  and  grandmother,  T.  J.  Shadden  and  Martha 
Shadden,  on  his  mother's  side;  also  said  I.  N.  Hembree, 
Louisa  Preston,  Lousetta  Preston,  and  Elizabeth  A.  Mont- 
gomery, his  uncles  and  aunts,  on  his  father's  side;  and 
also  certain  uncles  and  aunts  on  his  mother's  side;  but 
he  left  no  wife  nor  child,  and  died  a  few  months  before 
he  had  reached  the  age  of  twenty-one  years. 

The  administration  upon  the  estate  was  closed  Novem- 
ber, 1885,  and  the  real  property  mentioned  in  the  will, 
or  the  greater  part  thereof,  relieved  therefrom. 

It  seems  that  the  main  contention  in  regard  to  the  prop- 
erty is  between  the  brothers  and  sisters  of  the  testator  6n 
the  one  side,  and  the  grandparents  of  said  Henry  L.  Hem- 
bree, and  those  claiming  under  them,  on  the  other. 

The  Yamhill  County  case  was  an  action  by  the  appel- 
lant therein,  I.  N.  Hembree,  to  recover  the  possession  of 
the  block  in  the  town  of  McMinnville  mentioned  in  the 
wilL  This  was  the  commencement  of  the  litigation  in- 
volved therein, 
xvn.  OB.— a 
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The  said  I.  K.  Hembree  alleged  in  his  complaint  that 
he  and  the  three  sisters  named  were  the  owners  each  of 
an  undivided  fourth  interest  in  said  premises  as  tenants 
in  common;  that  he  was  entitled  to  the  possession  thereof ; 
and  that  the  respondent,  Henry  C.  Shadden,  wrongfully 
withheld  the  same. 

The  said  •respondent  denied  the  allegations  of  the  com* 
plaint,  and  alleged  title  in  fee  to  the  preinises  in  himself, 
claiming  under  the  said  will  of  Lycurgus  Hembree  re- 
motely, and  directly  under  a  will  Of  said  Mary  M.  Hem- 
bree. The  action  was  tried  before  Hon.  R.  P«  Boise,  judgQ 
of  the  circuit  court  for  that  county,  upon  an  agreed  sti^te- 
ment  of  the  facts. 

Said  court  found  that,  under  the  provisions  of  the  said 
will  of  Lycurgus  Hembree,  the  said  premises,  on  the  death 
of  said  testator,  became  vested  in  the  said  Mary  M.  Hem- 
bree for  life,  remainder  to  said  Henry  L.  Hembree,  and  a 
contingent  estate  therein  to  said  Fraixk  M.  Bhadden;  and 
that,  upon  the  death  of  the  latter,  his  contingent  estate 
Icipsed,  and  vested  in  Henry  L.  Hembree;  and  upon  the 
death  of  Mary  M.  Hembree,  the  whole  title  vested  in  him; 
and  that  upon  his  death,  it  vested  in  the  said  three  grand- 
parents in  common,  one  third  to  each.  Subsequeatly^ 
the  Lane  County  cases  were  commenced. 

The  appellants  Henry  C.  Shadden  find  Malinda  Parris 
brought  separate  actions  to  recover  the  possession  of 
undivided  portions  of  the  said  Green  B.  Hayes  donation 
laud  claim.  Said  Henry  C.  *Shadden  claimed  an  undi- 
vided two-thirds  interest  therein  under  a  deed  to  him 
from  the  said  Thomas  J.  Shadden  and  Martha  Shadden, 
executed  on  the  twenty-fourth  day  of  April,  1886,  and  the 
said  Malinda  Parris  claimed  an  undivided  one-third  in- 
terest therein  as  heir  at  law  of  the  s^  Henry  Leon  Sem- 
bree. 

The  respondent,  said  I.  N.  Hembree,  defendant  in  each 
of  said  actions,  claimed  therein  that  he  and  bis  aforesaid 
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sisters  were  owners  in  fee  of  the  said  donation  claim  as 
tenants  in  common,  each  of  an  undivided  fourth  interest. 
Said  action  was  tried  before  the  Hon.  B.  S.  Bean,  judge  of 
the  circuit  court  for  Lane  County,  without  ajury,  who  found 
that  the  title  to  the  land  claim,  on  the  death  of  Lycurgus 
Hembree,  under  the  provisions  of  said  will  became  vested 
in  Mary  M.  Hembree  for  her  life,  defeasible  on  her  mar- 
riage, with  a  vested  remainder  in  fee  in  Henry  L.  Hembree, 
coupled  with  a  conditional  limitat^ou;  that  on  the  death 
of  said  Mary  M.  Hembree,  said  Henry  Leon  Hembree  took 
the  title  to  said  premises  in  fee,  coupled  with  a  conditional 
limitation;  that  on  the  death  of  s^d  Henry  Leon  Hembree^ 
the  title  to  said  preipises  became  vested  in  the  heirs  of 
Frank  M.  Shadden. 

The  learned  judges  of  the  respective  circuit  courts  evi- 
dently undertook  to  construe  the  will  in  question  by  ap- 
plying the  technical  rules  of  the  ancient  con^mon  law. 
The  one  appear^  to  have  viewed  the  instrument  as  having 
created  in  the  nephew^  Frank  M.  Shadden,  an  estate  known 
as  contingent  remainder,  and  the  other  seems  to  have  re- 
garded it  as  an  executory  devise,  though  he  uses  the  term 
"conditional  limitation.''  And  the  counsel  in  the  case 
appears  to  apprehend  that>  if  the  provisiop  in  the  will  in 
favor  of  the  nephew  is  construed  to  be  4  limitation  of  an 
estate  to  him  in  the  nature  of  a  contingent  remainder,  the 
devolution  of  the  estate  wouI,d  be  materially  different  than 
if  construed  to  be  a  limitation  in  the  nature  of  an  executory 
devise.  Hence  the  controversy  thus  fa^r  h^  mainly  in- 
volved th^t  question. 

Such  limitations  formerly  occupied  a  prominent  place 
in  the  divisions  of  real  property  into  ^estotes.  A  retro- 
spective vi^w  of  the  cijiatoms  and  laws  of  our  £^nglish 
ancestors  in  conveying  and  transmitting  real  property 
inclines  one  to  tl;ie  belief  that  a  grant  or  devise  in  that 
age  would  not  have  been  regarded  in  good  taste  unless  59 
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complicated  with  conditions  and  limitations  that  none 
but  the  astute  could  understand  it.  Latterly,  however,  a 
more  simple  and  practical  course  in  such  affairs  has  been 
pursued,  and  the  usage  of  annexing  qualifications  and 
contingences  calculated  to  vest,  enlarge,  or  defeat  the 
title  dispensed  with.  This  change  of  custom,  I  conceive, 
has  also  had  the  effect  to  incline  the  courts  in  construing 
instruments  employed  to  transfer  landed  estates  to  attach 
more  importance  to  the  intention  of  the  parties  thereto, 
though  in  the  interpretation  of  a  devise  the  intention  of 
a  testator  always  had  an  important  bearing.  It  was  def- 
erence to  such  intention  which  induced  the  courts  to 
invent  the  species  of  estate  known  as  ^'executory  devise." 
It  differs  from  a  contingent  remainder  in  only  a  few  par- 
ticulars. It  needs  no  particular  estate  to  support  it;  a 
fee-simple  or  other  less  estate  may  be  limited  on  a  fee- 
simple,  and  a  remainder  may  be  limited  on  a  chattel 
interest  after  a  particular  estate  for  life  is  created  in  the 
same.  If  the  courts  had  adhered  to  strict  common-law 
rules,  no  such  estate  would  ever  have  been  known,  unless 
provided  by  the  proper  law-making  power. 

It  is  a  mistake  to  suppose  that  because  some  particular 
provision  in  a  will,  literally  interpreted,  would  create  a 
certain  kind  of  estate,  either  present  or  in  expectancy, 
that  therefore  the  courts  must  necessarily  determine  it 
to  be  such  estate,  and  construe  the  instrument  accord- 
ingly. Our  statute  provides  that  ''all  courts  and  others 
concerned  in  the  execution  of  last  wills  shall  have  due 
regard  to  the  direction  of  the  will,  and  the  true  interests 
and  meaning  of  the  testator  in  all  matters  brought  before 
them."    (Code,  sec.  8097.) 

Chancellor  Kent  says  that  "the  intention  of  the  testa- 
tor is  the  first  and  ^eat  object  of  inquiry,  and  to  this 
object  technical  rules  are,  to  a  certain  extent,  made  sub- 
servient.   The  intention  of  the  testator,  to  be  collected 
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from  the  whole  will,  is  to  govern,  provided  it  be  not  un« 
lawfal  or  inconsistent  with  the  rules  of  law."  (4  Kent's 
Com.  •534.) 

The  testator  in  this  case  evidently  intended  that  his 
son  should  have  the  farni  in  Lane  County,  and  be  his 
residuary  legatee,  and  that  his  wife  should  have,  during 
her  life,  his  town  property  in  the  town  of  McMinnville. 
The  second  and  third  bequests  in  the  will  were  absolute 
gifts  to  the  son  and  wife  severally  of  the  respective  par- 
cels of  real  property  therein  referred  to,  and  if  there  had 
been  no  other  provisions  in  the  will  indicating  a  differ* 
ent  intent,  they  would  each  have  taken  an  absolute  estate 
therein. 

But  the  fourth  and  sixth  clauses  in  the  will  clearly  in« 
dicate  a  contrary  intent  as  to  the  wife.  By  the  fourth 
clause  he  gave  her  the  use,  control,  and  management  of 
all  his  property,  both  real  and  personal,  during  her  nat- 
ural life;  and  directed  that,  upon  her  death  or  marriage, 
it  should  all  go  to  the  son,  except  as  otherwise  pro- 
vided in  the  will.  This  exception,  I  think,  refers  to  the 
third  clause  in  the  will,  containing  the  bequest  to  the 
wife  of  the  property,  and  to  the  sixth  clause  thereof,  in 
which  it  is  directed  that  in  the  event  of  the  death  of  the 
wife  and  son  before  the  son  became  twenty-one  years  of 
age,  the  real  estate  should  descend  to  the  nephew,  and 
the  personal  property  should  be  equally  divided,  etc. 

These  various  provisions  indicate  that  the  gift  to  the 
wife  of  the  town  property  was  intended  to  be  only  for  her 
life,  and  that  her  use,  control,  and  management  of  the 
other  property  would  continue  no  longer  than  she  re- 
mained the  testator's  widow.  I  think  he  intended,  how* 
ever,  that  she  should  retain  the  town  property  during  her 
life,  even  if  she  ceased  to  remain  his  widow,  but  that  the 
title  thereto  should  terminate  at  her  death. 

The  main  difiSculty  in  the  way  to  an  understanding  of 
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the  will  is,  to  ascertain  from  the  inconsiderate  language 
employed  in  the  sixth  clause  thereof  what  limitation  the 
testator  intended  to  attach  to  the  devise  to  his  son.  If 
it  depended  alone  upon  the  question  as  to  whether  the 
limitation  was  a  contingent  remainder  or  an  executory 
devise,  it  could  be  easily  determined. 

A  remainder,  says  a  distinguished  law-writer,  "  is  de- 
fined by  Lord  Coke  (1  Inst.  143  a)  to  be  a  remnant  of  an 
estate  in  lands  or  tenements  expectant  on  a  particular 
estate  created  together  with  the  same  at  one  time.  It 
follows,"  he  says,  "from  this  definition,  that  whenever  the 
first  fee  is  limited,  there  can  be  no  remainder,  in  the  strict 
sense  of  the  word,  for  the  whole  being  first  disposed  of,  no 
temnant  exists  to  limit  over.  The  true  point  of  distinc- 
tion, as  I  take  it,"  he  says,  "between  such  conditional 
limitations  over  as  are  and  such  as  are  not  remainders, 
in  the  strict  sense  of  that  Word,  lies  here:  the  former  are 
limited  to  commence  where  the  first  estate  is,  by  the  very 
nature  and  extent  of  its  original  limitations,  to  expire  or 
determine;  whereas  the  latter  ate  limited  so  as  to  be  in- 
dependent of  the  measure  or  extent  originally  given  to 
the  first  estate,  and  to  take  effect  in  possession  upon  au 
event  which  may  happen  before  the  regular  determination, 
to  which  the  first  estate  is  liable,  from  the  nature  of  its 
original  limitation,  and  so  to  rescind  it.  And  in  the 
latter  case,  I  apprehend  it  is  the  same  thing  whether  the 
whole  fee  is  disposed  of  in  the  first  limitation  or  not." 
(Fearne  on  Remedies,  4th  Am.  ed.,  from  10th  Lond.  ed., 
11-13.)  In  connection  with  this,  the  author  gives  in  sub- 
stance the  following  illustration:  If  an  estate  is  limited 
lo  the  use  of  A  and  his  heirs  till  C  returns  from  Rome, 
and  after  tho  return  of  C,  to  the  use  of  B  in  fee,  the  whole 
fee  being  first  limited  to  the  use  of  A,  there  is  no  rem- 
nant left  to  limit  over,  and  consequently  the  limitation  to 
B  cannot  be  a  remainder.    But  where  an  estate  is  limited 
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to  the  use  ot  A  until  G  returns  from  Rome,  and  after  the 
return  of  C,  to  the  use  of  B  in  fee,  here  the  whole  fee  is 
not  limited  to  the  use  of  A,  but  only  a  particular  estate, 
to  endure  till  the  return  of  G,  which  being  an  uncertain 
period,  such  particular  estate  is  a  freehold* 

Only  a  particular  estate  having  been  limited,  extending 
in  its  first  creation  no  further  than  to  G's  return,  the 
residue  of  the  estate  after  his  return  is  a  remnant  of  the 
vrbole  estate  in  the  lands,  expectant  on  that  particular 
estate,  which  remnant  being  limited  to  the  use  of  B,  it  is 
a  remainder. 

There  are  minor  points  of  difference  between  a  remain- 
der and  ah  executory  devise,  but  they  all  proceed  from 
the  main  distinction,  as  above  shown.  The  consequence 
resulting  therefrom  is,  that  in  a  devise  a  fee  may  be  lim- 
ited to  commence  in  futuro,  while  in  a  deed  it  is  not  per- 
missible. In  the  present  case,  the  limitation  to  the  son 
was  of  an  absolute  estate.  His  dying  before  he  reached 
the  age  of  twenty-one  years  was  the  contingency  which 
Was  to  0[terate  to  defeat  it,  in  the  event  the  mother  also 
died  within  that  time,  and  to  vest  it  in  the  nephew.  It 
could  not  therefore  have  been  a  remainder  under  the 
rales  of  the  common  law.  But  I  do  not  see  that  it  makes 
any  difference  with  the  rights  of  the  parties  herein  which 
sort  of  estate  it  belonged  to. 

I  do  not  think  the  theory  of  counsel  that  the  will  ere* 
ated  a  life  estate  in  the  mother,  a  vested  or  contingent 
remainder  in  the  son,  a  contingent  remainder  in  the 
nephew,  and  that  when  the  mother  died  the  whole  estate 
passed  to  the  son,  and  thereby  destroyed  the  remainder 
over  to  the  nephew,  is  tenable.  Contingent  remainders 
might  be  destroyed  by  some  ulterior  act,  such  as  the  tenant 
in  an  estate-tail  suffering  a  common  recovery.  But  they 
were  not  suicidal;  some  extraneous  force  beyond  the  regu- 
lar happening  of  the  contingency  had  to  be  employed  to 
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accomplish  their  destruction.    The  counsers  theory  proves 
too  much. 

If,  by  the  terms  of  the  will,  the  son,  upon  the  death  of 
the  mother,  became  vested  with  an  absolute  estate,  then, 
as  shown  by  Mr.  Fearne,  there  could  have  been  no  con- 
tingent remainder  to  the  nephew,  as  there  was  no  remain- 
der left  to  limit  over  to  him.  If  the  nephew,  therefore, 
took  any  estate  under  the  will,  it  must  have  been  by  way 
of  executory  devise.  But  whichever  estate  it  was,  under 
the  view  indicated,  is  immaterial.  The  one  was  as  effect- 
ual to  create  an  estate  in  Frank  M.  Shadden  as  the  other, 
and  in  itself  as  endurable.  Counsel's  contention,  there- 
fore, as  to  which  character  of  estates  the^  limitation  to  the 
nephew  belonged,  is  an  attempt  to  make  a  distinction 
without  a  difference. 

It  is  apparent,  to  my  mind,  that  the  language  of  the 
sixth  clause  of  the  will  created  an  executory  devise.  It 
was  the  limitation  of  a  fee  upon  a  fee,  and  the  only  ques- 
tion in  the  case  to  be  determined  is  as  to  what  contin- 
gency the  testator  intended  to  limit  upon.  The  view  that 
the  legacy  lapsed  upon  the  death  of  the  nephew  cannot 
be  maintained.  The  limitation  to  the  nephew  was  to  pre- 
vent the  legacy  from  lapsing.  A  legacy  lapses  when  the 
devisees  die  before  the  testator,  and  there  is  no  other  per- 
son authorized  to  take  it  under  the  will.  Nor  would  the 
death  of  the  nephew  destroy  the  limitation  over,  if  the 
contingency  occurred  limiting  the  estate  to  him.  In  that 
event  it  would  go  to  his  heirs  whenever  the  contingency 
did  happen,  although  it  might  in  the  mean  time  have  de- 
scended to  the  heirs  of  the  first  taker.  {Bamitz's  Lessee  v. 
Cewey,  7  Cranch,  456.) 

The  said  sixth  clause  of  the  will  must  be  read  in  con- 
nection with  the  second  and  fourth  clauses  thereof.  Taken 
together,  they  are  to  the  same  effect, — that  the  son  is  given 
the  farm  in  Lane  County  specifically,  and  the  mother  to 
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have  the  use,  control,  etc.,  of  all  the  property  during  her 
natural  life,  or  so  long  as  she  remained  the  testator's 
widow,  and  then  it  is  to  go  to  the  son,  except  that  in  the 
event  of  the  death  of  hoth  wife  and  son  hefore  the  latter 
becomes  twenty-one  years  of  age,  the  real  estate  is  to  go 
(descend)  to  the  nephew,  and  the  personal  property  be 
equally  divided,  etc. 

There  is  a  large  class  of  cases  in  which  it  is  held  that 
where  there  is  a  devise  to  one  person  in  fee,  and  in  case 
of  his  death  to  another,  the  contingency  referred  to  is  the 
death  of  the  first-named  devisee  during  the  life  of  the 
testator,  and  that  if  such  devisee  survives  the  testator,  he 
takes  an  absolute  fee;  that  the  words  of  the  contingency 
do  not  create  a  remainder  over,  to  take  effect  upon  the 
death,  at  any  time,  of  the  first  taker,  nor  an  executory 
devise,  but  are  merely  substitutionary,  and  used  for  the 
purpose  of  preventing  a  lapse  in  case  the  devisee  first 
named  should  not  be  living  at  the  time  of  the  death  of 
the  testator;  that  such  is  the  settled  rule  where  other  parts 
of  the  will,  aside  from  the  words  of  absolute  gift,  followed 
by  a  gift  over  in  case  of  death,  or  death  without  issue, 
do  not  indicate  a  contrary  intention.  {Moore  v.  Lyons^ 
25  Wend.  119;  KeUy  v.  Kelly,  61  N.  Y.  47;  Briggs  v.  Shaw, 
9  Allen,  516;  Vanderzee  v.  Slingerland,  103  N.  Y.  47;  8 
N.  E.  Rep.  247;  In  re  Railway  Co.,  105  N.  Y.  89;  11  N.  E. 
Hep.  492.)  In  the  last  two  cases,  however,  the  court 
found,  in  the  context  of  the  will,  indications  of  intention 
which  took  them  out  of  the  operations  of  the  rule. 

In  Britton  v.  ThorTUon,  112  U.  S.  526,  5  Sup.  Ct.  Rep. 
291,  the  same  rule  was  recognized,  but  the  court  there 
held  that  the  circumstances  indicated  the  death  of  the 
first  taker  at  any  time,  whether  before  or  after  the  death 
of  the  testator,  and  held  that  when  the  death  of  the  first 
taker  was  coupled  with  other  circumstances,  the  devise 
over,  unless  controlled  by  other  provisions  of  the  willj 
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took  effect,  according  to  the  ordinary  and  literal  meaning 
of  the  words,  upon  death  at  any  time.  (112  U.  S.  532, 
533;  5  Sup.  Ct.  Rep.  2d4.)  I  cannot  think  that  the  devise 
over  to  the  nephew  in  this  case  was  intended  to  be  de- 
pendent upon  the  contingency  of  the  son's  dying  during 
the  life  of  the  testator,  though  there  may  be  nothing  in 
the  context  of  the  will  showing  to  the  contrary,  nor  any 
reason  why  it  does  not  come  within  the  rule  laid  down  in 
the  above  cases.  I  cannot  see  how  the  testator  could  have 
apprehended  the  happeuingof  the  contingency  within  his 
lifetime.  But  the  will  cannot,  it  seems  to  me,  be  read 
without  the  impression  that  he  qnly  intended  to  give  the 
property  to  the  nephew  in  the  event  that  the  latter  sur- 
vived the  son.  It  is  very  evident  that  if  he  had  conceived 
the  idea  that  the  son  would  survive  the  nephew,  the  limi- 
tation would  not  have  been  created.  It  would  be  prepos-* 
terous  to  suppose  that  the  testator  had  in  view  any  direct 
intention  of  changing  the  course  of  descent  of  his  prop- 
erty, or  that  he  would  have  inserted  the  provision  included 
in  said  sixth  clause  of  the  will  if  he  had  anticipated  the 
sequel.  It  is  clearly  manifest  from  that  instrument  that 
the  testator  intended  that  his  property  shouid  go  to  his 
eon,  if  alive  at  the  death  of  his  wife;  and  that  if  he  should 
die  before  he  became  twenty-one  years  of  age,  and  the 
wife  should  also  die  within  that  time,  it  should  go  to  the 
nephew;  and  that  the  limitation  to  the  latter  was  a  mere 
iftlterhative. 

The  testator  would  not  certainly  have  created  it  if  he 
had  not  expected  that  the  nephew  would  be  alive  when 
the  contingency  happened.  There  is  no  reason  shown 
or  circumstances  indicating  why  the  property  should 
have  been  intended  for  the  nephew  dead  any  more  than 
for  the  son  dead.  If  the  testator  had  desired  it  to  go  to 
the  heirs  of  the  former,  he  would  very  likely  have  had 
them  nominated  in  the  will|  although  it  were  not  strictly 
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necessary  in  order  to  pass  the  fee.  The  devise  to  the 
nephew  was  evidently  intended  as  a  personal  bequest  to 
him  alone,  prompted,  as  it  would  seem,  by  some  special 
regard  which  the  testator  entertained  for  him,  next  to 
that  which  he  had  for  his  son.  The  intention  which  the 
testator  had  in  mind  in  regard  to  the  affair  is  obvious. 
The  wife  was  to  have  the  use,  control,  and  management 
of  the  property  during  her  life,  if  she  remained  his  widow; 
then  it  should  go* to  the  son,  if  alive,  but  if  he  were  dead, 
and  had  not  become  twenty-one  years  of  age  at  the  time 
of  his  death,  and  the  death  of  the  wife  also  occurred 
before  the  son  would  have  reached  that  age,  the  nephew 
should  be  substituted  in  place  of  the  son,  and  receive  the 
legacy.  It  was  intended  that  the  legacy  should  be  given 
the  nephew  only  in  case  the  mortality  of  the  three  took 
place  in  the  inverse  order  from  which  it  occurred  in  fact. 
The  limitation  to  the  nephew  was  in  the  event  that  the 
son  died  first,  the  :^ife  subsequently,  and  they  both  died 
before  the  son  would  have  arrived  at  the  age  of  twenty- 
one  years,  if  he  had  lived.  The  case  is  very  analogous  in 
principle  to  that  of  Wolfe  v.  Van  Nostrand,  2  N.  Y.  436. 
There  a  testator  gave  his  personal  estate  to  his  wife,  also 
his  real  estate  in  fee,  excfept  two  lots  of  land  in  the  city 
of  New  York.  Those  parcels  he  devised  to  his  wife  for 
life,  and  after  her  death,  in  case  his  daughter  Elizabeth 
(his  only  child)  should  die  without  having  married,  or 
without  leaving  any  child  or  children,  one  parcel  to  his 
nephew  William,  and  the  other  to  his  nephew  Henry. 
The  daughter  survived  the  mother,  but  afterwards  died 
without  issue.  Held,  that  by  the  will  the  nephew  took 
contingent  remainder  in  fee,  which  would  take  effect 
only  in  case  the  daughter  died  childless  during  the  life 
of  the  widow;  that  the  daughter  in  the  mean  time  took 
the  fee  by  descent;  and  on  her  surviving  the  widow,  that 
the  remainder  fell,  and  she  became  entitled  to  the  prem« 
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ises  absolutely.  This  case,  so  far  as  the  construction  of 
the  will  in  question  is  concerned^  is  an  authority  in  favor 
of  the  view  herein  expressed.  The  court,  however,  ap- 
pears to  have  been  impressed  with  the  belief  that  there 
was  an  important  difference  between  the  effect  of  a  limi- 
tation by  way  of  a  contingent  remainder  and  a  limita- 
tion by  way  of  executory  devise. 

The  learned  judge  who  delivered  the  opinion  of  the 
court,  after  referring  to  the  fact  of  the  plaintiff's  holding 
that  the  nephew  took  a  contingent  estate  by  way  of  execu- 
tory devise,  of  such  a  construction  operating  to  the  injury 
of  the  daughter,  by  cutting  down,  in  effect,  her  estate  from 
a  fee  to  an  estate  for  life,  and  against  the  supposition  that 
the  testator  intended  to  benefit  the  devisee,  to  the  preju- 
dice of  his  only  child,  says: — 

''Again,  the  construction  of  the  plaintiff  is  met  and 
opposed  by  an  inflexible  rule  of  law  that  a  future  inter- 
est capable  of  taking  effect  as  a  contingent  remainder 
shall  never  take  effect  as  an  executory  devise.  (Butler's 
Fearne  on  Remedies,  887,  and  note.)  The  limitation  to 
William  Newton  could  take  effect  as  a  remainder  accord- 
ing to  the  view  suggested In  a  doubtful  case  we 

ought  rather  to  incline  to  the  construction  that  will  give 
effect  to  the  devise  according  to  the  rules  of  the  common 
law  than  that  which  requires  a  resort  to  the  extraordinary 
methods  of  executory  devise." 

What  difference  the  learned  judge  supposed  existed 
between  the  effect  of  the  respective  limitations,  I  am  un- 
able to  perceive.  He  demonstrates  in  the  opinion  that 
the  testator  in  the  will  intended  that  the  contingency 
upon  which  the  estate  was  limited  to  the  nephew — the 
daughter's  dying  childless — must  take  place  previous  to 
the  death  of  the  mother,  and  he  construed  the  will  in 
accordance  with  such  intention.  Read  in  the  light  of 
surrounding  circumstances,  it  had  to  be  interpreted  the 
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8ame  as  though  it  contained  an  express  provision  to  that 
effect. 

The  estate,  therefore,  would  not  vest  in  the  nephew  un- 
less the  contingency  happened  as  mentioned.  How,  then, 
could  it  make  any  difference  whether  the  limitation  over 
was  a  contingent  remainder  or  an  executory  devise? 
The  contingency  would  not  arise  in  either  case  unless 
the  daughter  died  childless  before  the  mother;  and  as 
the  former  outlived  the  latter,  the  event  upon  which  the 
estate  was  to  pass  to  the  nephew  never  happened,  and 
after  the  death  of  the  mother,  became  impossible.  The 
limitation  over  was  defeated,  and  the  estate  necessarily 
remained  in  the  daughter  and  her  heirs.  So,  also,  in 
this  case,  if  the  event  provided  in  the  will  as  the  termi- 
nation of  the  estate  in  Henry  L.  Hembree,  and  the  vest- 
ing of  it  in  Frank  M.  Shadden,  never  occurred  and  can 
never  occur,  the  estate  must  remain  forever  in  the  heirs 
of  the  former. 

In  the  two  cases  given  by  Mr.  Fearne  illustrating 
where  a  limitation  over  is  a  contingent  remainder,  and 
when  the  limitation  over  can  only  take  effect  as  an  exec- 
utory devise, — the  one  where  there  is  a  limitation  to  the 
use  of  A  until  C  returns  from  Rome,  and  after  his  return, 
to  the  use  of  B  in  fee,  which  created  a  contingent  remain- 
der in  B;  the  other  where  the  limitation  is  to  the  use  of 
A  and  his  heirs  till  C  returns  from  Rome,  and  after  his 
return,  to  the  use  of  B  in  fee,  which,  being  an  attempt  to 
limit  a  fee  upon  a  fee,  could  only  take  effect  as  an  execu- 
tory devise, — they  both,  I  apprehend,  would  stand  upon 
the  same  footing  should  C  die  at  Rome,  thereby  render- 
ing his  return  an  impossibility.  That  occurrence  would 
unfetter  the  estate,  and  the  remainder  would  fall,  and  the 
devise  over  fail. 

If  I  am  correct  in  the  view  that  Lycurgus  Hembree 
intended  that  the  property  in  question  should  go  to  Frank 
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M.  Shadden  only  in  event  that  Henry  h-  Hembree  died 
during  the  life  of  his  mother,  and  that  Shadden  sboul4 
be  living  at  the  time  of  the  occurrence,  then  the  con- 
tingency upon  which  the  limitation  over  was  made  to 
depend  never  happened;  and  whether  the  limitation  over 
was  a  contingent  remainder  or  an  jBxecutory  devise  is  of 
no  consequence,  as  neither  could  ever  become  operative 
unless  the  event  transpired  upon  which  it  was  made  to 
depend.  Under  that  view,  the  said  property  would  not  go 
to  the  heirs  of  the  nephew,  but  to  the  h^irs  of  the  son.  A9 
to  who  are  the  heirs  of  the  latter,  presents  another  question 
for  our  consideration.  The  finding  of  Judge  Boise  upon 
that  question,  as  before  mentioned,  is  supported  by  Knapp 
V.  WinsoT,  6  Gush.  156.  The  supreme  court  of  Massa- 
chusetts in  that  case,  in  a  well-considered  opinion  de- 
livered by  Chief  Justice  Shaw,  held,  under  a  very  similar 
state  of  facts,  that  the  property  weiat  to  the  grandparents 
equally;  and  as  the  counsel  before  the  court  seem  to 
regard  that  as  the  correct  rule,  we  are  inclined  to  hold  on 
these  appeals  accordingly. 

Since  the  foregoing  was  prepared^  Messrs.  Washburn, 
Woodcock,  and  Bilyeu,  counsel  for  said  I.  N.  Hembree, 
have  furnished  the  court  a  brief  containing  a  very  able 
and  exhaustive  argument  in  favor  of  the  construction 
given  to  the  will  by  the  learned  judge  of  the  circuit  court 
for  the  county  of  Lane.  The  views  of  the  council  upon 
the  question  are  in  harmony  with  those  herein  expressed, 
with  the  exception  that  they  claim,  in  efiect,  that  upon 
the  death  of  the  wife  and  son  before  the  latter  became 
twenty-one  years  of  age,  the  legacy  went  to  the  heirs  of 
the  nephew  without  regard  to  the  relative  times  of  the 
death  of  the  wife  and  son,  and  irrespective  of  the  fact 
that  the  nephew  himself  died  long  before  either  of  them. 

If  we  were  able  to  conclude  that  such  was  the  intention 
of  the  testator,  we  should  feel  compelled  to  adopt  that 
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view;  but  the  cogent  reasons  before  enumerated  convince 
us  that  the  devise  over  tp  the  nephew  was  only  intended  to 
take  effect  in  event  the  son  died  and  the  former  was  left, 
in  which  case  he  would  take  directly  at  the  death  of  the 
wife  what  otherwise  would  have  gone  to  the  sou;  that  he^ 
if  living,  would  have  taken  the  place  of  the  son  dead^  but 
under  no  other  circumstances. 


[Fned  Jaly  2,  188S.] 

CHARLES  A.  COGSWEH.,  Respondent,    v.  HENRY 

C.  WILSON^  Appe;,lant. 

• 

Bqunr— PusoBAfflSK  or  hnEKBtr  of  Pabtnoi  dv  Gopabtnksship  Propsrtt 
ICAT  Maivtaih  Scnr  90  hays  Saiob  Dvolassd.  —The  parchAser  of  parte- 
iMnhip  property  at  a  feale  upon  an  ezeontion  against  an  individoal  member 
of  a  copartnership  firm  is  entitled  to  maintain  a  snit  in  equity,  against  the 
ciber  member  or  members  of  snch  firm,  to  hava  the  extent  of  his  interest 
in  the  property  pnrchaaed  ascertained  and  declared,  and  to  recover  such 
interest,  either  by  having  a  dne  part  of  the  property  set  over  to  him,  or  ^ 
due  proportion  of  the  proceeds  of  the  sale  of  it,  paid  over  to  him,  or  he 
■u^  recover  a  personal  decree  in  the  suit  in  a  proper  case  for  the  valne  of 
MKJi  interest. 

ATTJkCunvn — Wbit  of — What  Lxviable  ufon.  —  A  writ  of  attachment 
or  execution  against  an  individual  member  of  a  copartnership  can  only  be 
levied  upon  his  interest  in  the  partnership  property  in  the  same  manner 
M$  levies  are  made  upon  individoal  property  by  virtue  of  such  writs. 

iDur-ErvxoT  OF  LsvT  Co2isn>ERZi>  AND  pETKRxxN  ED.  —  Where  a  sherii^ 
under  a  writ  of  attachment  against  an  individual  member  of  a  copartner- 
thip  firm,  made  .return  to  the  writ  that  he  had  executed  it  by  attaching 
aU  the  rigfat»  title,  and  interest  which  the  defendant  had  in  and  to  the  co* 
partneiship  property  of  the  firm;  that  he  also  took  into  his  possession 
eertain  described  personal  property  of  such  copartnership,  consisting  of  two 
thousand  six  hundred  head  of  sheep,  more  or  less,  and  certain  other  ani- 
mals, and  tliat  be  served  a  copy  of  the  writ  upon  the  defendant,  upon  which 
copy  was  inclosed  a  notice  that  he  had  attached  all  the  right,  title,  and  iiv 
terest  of  such  defendant  in  and  to  the  copartnership  property,  and  trans- 
mitted another  copy  of  the  writ,  with  a  like  indorsement  to  the  other 
lumber  of  the  firm:  held,  that  such  servioe  and  levy  were  only  efifectual 
as  to  the  sheep  and  other  animals  which  the  sheriff  seized  and  took  intp 
his  possession;  that  it  did  not  bind  any  other  of  the  copartnership  prop- 
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erty  o  aa  to  aothorice  a  sale  of  it  upon  ezecation  imnied  upon  a  judgment 
which  directed  that  the  property  theretofore  attached  in  the  action  be 
sold,  aa  by  law  provided,  to  satiBfy  the  plaintiff's  demand  therein. 

Appeal  from  a  decree  of  the  Circuit  Court  for  the  county 
of  Lake. 

N.  B,  Knight^  for  Respondent. 

F,  W.  Ewing  and  G.  0.  Bingham^  for  Appellant. 

Thayer,  J. — The  appellant  and  one  D.  R  Jones,  on 
the  rineteenth  day  of  June,  1875,  entered  into  written 
articles  of  copartnership.  By  the  terms  of  the  articlesi 
they  were  to  engage  in  the  sheep-raising  business,  to  be 
carried  on  at  Warner  Lake,  Grant  County,  Oregon.^  The 
appellant  was  to  furnish  two  thousand  sheep  (or  more,  as 
might  be  agreed  upon)  for  the  use  of  the  copartnership, 
at  the  rate  of  three  dollars  and  fifty  cents  per  head. 
Jones,  after  fifteen  )iundred  dollars  was  taken  from  the 
half-value,  was  to  give  his  note  to  appellant  for  the  re- 
mainder of  one  half  the  sheep  at  the  same  valuation; 
said  note  was  to  draw  interest  at  the  rate  of  one  per  cent 
per  month  until  paid;  ieippellant  was  to  make  such  pay- 
ment on  lands  that  said  copartnership  might  purchase 
from  the  state  of  Oregon  as  university  lands,  or  from 
the  Oregon  Central  Military  Road  Company  (if  such 
lands  were  purchased),  which  purchase  might  be  at  the 
discretion  of  both  parties;  the  appellant  was  to  make 
such  payment  on  said  lands  as  might  be  required  for  the 
year  1876,  which  would  be  the  first  payment,  and  Jones 
was  to  make  the  second  payment,  appellant  the  third 
payment,  and  Jones  the  fourth  payment.  Each  party 
was  to  pay  one  half  of  the  purchase  price,  and  all  the 
expenses  that  might  be  incurred  in  the  purchase  and  care 
of  the  sheep,  and  the  sheep  and  their  increase  was  to  be 
under  the  care  and  control  of  the  appellant.  Both  par- 
ties were  to  put  up  such  quantities  of  hay  each  season  for 
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the  sheep  as  the  appellant  might  think  proper,  to  be 
done  at  their  equal  expense. 

The  parties,  after  executing  said  articles,  it  appears, 
engaged  iu  said  business.  The  appellant,  on  the  tenth 
day  of  September,  1875,  in  pursuance  of  tho  partnership 
articles,  furnished  to  the  partpership  2,084  sheep  and  42 
bucks;  and  several  tracts  of  land  were  purchased,  claimed 
to  be  partnership  property,  the  title  to  which  was  taken 
in  the  name  of  the  appellant. 

It  further  ap}>ear3  that  the  parties,  at  Warner  Valley, 
September  16,.  1876,  signed  the  following  writing:  — 

"It  is  this  day  agreed  by  and  between  XL  0.  Wilson  of 
the  first  part,  aod  D.  K  Jones  of  the  second  part,  that  as 
soon  as  the  hay-land  is  purchased  of  tho  road  company, 
then  the  said  IL  C,  Wilson  is  to  deduct  tho  sum  of  fifteen 
hundred  dollars  f^om  the  amount  D.  R  Jones  is  indebted 
to  him,  for  Cho  improvements  on  the  ranch." 

And  that,  at  the  same  time  and  place*  tho  said  Jones  ex* 
ecuted  to  appellant,  said  II.  C.  Wilson,  his  promissory  note 
and  writing,  of  which  the  following  is  a  copy: — 
•'13624.30. 

'<Ono  day  afterdate,  I  promise  and  bind  myself  or  heirs 
to  pay  to  II.  C.  Wilson,  or  order,  tho  just  and  full  sum  of 
|2624;30,  in  gold  coin,  with  interest  at  the  r&te  of  one 
per  cent,  in  like  gold  coin,  for  one-half  interest  in  2,928 
head  of  sheep.  The  consideration  of  the  above  obligation 
ia  such  that  when  the  said  D.  Kf  Jones  or  his  heirs  pay  to 
H.  G.  Wilson  the  above  sum,  with  interest,  then  tho  said 
Wilson  is  to  deliver  to  the  said  D.  B.  Jones  one  half  of 
the  above  band  of  sheep  and  their  increase," 

On  the  baek  of  this  writing  are  the  following  indorse* 
ments: — 

"Indorsed  October  4,  1870.  Paid  on  the  within  note 
fourteen  hundred  and  eighty-nine  dollars  and  sixty-one 
cents  (11489.61),  October  21»  1880.  Received  on  the 
within,  $1,279.'* 

XVILOB.-< 
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It  further  appears  that  said  parties  continued  in  their 
said  business  until  the  twentj'-sixth  day  of  April,  1881,  at 
which  time  A.,  and  C.  U.  Snider  caused  an  attachment  to 
issue  out  of  the  circuit  court  for  said  county  of  Luke,  in 
Ml  action  in  their  favor  and  against  the  said  D.  R.  Jones, 
then  pending  in  said  court,  to  be  levied  upon  tho  interest 
of  said  Jones  in  said  sheep. 

The  sheriff's  return  upon  tho  writ  of  attachment  is  as 
follows: — 

"State  op  Orkgon,  I 

County  op  Lake.  ) 

'*f  hereby  certify  that  I  received  the  annexed  writ  of 
attachment  on  the  twenty-fifth  day  of  April,  1881,  and 
executed  the  same  by  attaching  all  the  right,  title,  and 
interest  that  the  defendant,  D.  li.  Jones,  had  in  and  to  tho 
copartnership  property  of  Henry  C.  Wilson  and  D.  II. 
Jones,  doing  business  under  tho  firm  name  of  Wilson  & 
Jones. 

''I  also  took  into  my  possession  the  following  descri1>ed 
personal  property  of  said  copartnership,  to  wit:  two  thou- 
sand head  of  sheep,  more  or  less,  one  black  mare  mule,  one 
bay  horse  mule.  I  also  served  a  copy  of  this  writ  upon  the 
defendant,  D.  R.  Jones. 

"  Upon  said  copy  there  was  indorsed  by  me  a  notice 
that  I  had  attached  all  his  right,  title,  and  interest  in  and 
to  said  copartnership  property. 

"I  also  deposited  in  thd  post-oflBce  at  Lakeview,  postage 
prepaid,  a  copy  of  said  writ  of  attachment,  directed  to 
Henry  C.  Wilson,  at  Red  Bluff,  California,  his  post-oflBce  ■ 
address;  said  copy  of  writ  containing  a  notice  that  I  had 
attached  all  the  interest  of  defendant,  D.  R.  Jones,  in  said 
copartnership  property. 

"Dated  Lakeview,  April  28, 1881. 
(Signed)  '*J.  L.  Hanks, 

"  Sheriff  of  Lake  County,  Oregon." 
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Subsequently,  and  on  the  seventh  day  of  June,  1881, 
judgment  was  entered  in  said  action  in  favor  of  the 
Sniders,  and  against  said  Jones,  for  the  aggregate  sum  of 
$1,408.35,  recovery,  and  $20.80,  costs  and  disbursements. 
The  said  judgment  entry  contained  the  following  clause: 
*'  And  it  is  further  ordered  and  adjudged  that  the  said 
plaintiffs  do  have  execution  against  the  property  of  the 
said  defendant,  and  that  the  property  heretofore  attached 
in  this  action  be  sold  as  by  law  provided,  to  satisfy  the 
said  plaintiff's  demands  herein.'' 

It  further  appears  that  execution  was  issued  upon  the 
said  judgment,  and  that  the  right,  title,  and  interest  of 
the  said  Jones  in  the  said  sheep  were,  on  the  seven- 
teenth day  of  June,  1881,  sold  by  virtue  thereof,  and  bid 
in  by  the  respondent;  that  the  said  sale  purported  to  bo 
all  the  right,  title,  and  interest  of  the  said  Jones  in  the 
sheep-raising  business  in  Lake  and  Grant  counties,  Ore- 
gon, which  he  had  on  or  after  the  seventh  day  of  May, 
1881,  and  which  he  had  in  and  to  the  copartnership 
property  of  said  Wilson  &  Jones;  that  respondent's  pur- 
chase  of  Jones's  interest  was  on  the  seventeenth  day  of 
Juno,  1881;  that  the  clip  of  wool  from  the  sheep  for  that 
year  was  sold,  and  the  proceeds  of  the  sale  applied  to  the 
payment  of  copartnership  debts  due  to  third  persons, 
except  a  residue  left  after  such  payment,  which  was  di- 
Tided  between  the  appellant  and  respondent;  that  on  the 
fifteenth  day  of  July,  1881,  after  the  sale  of  the  wool,  and 
application  of  the  proceeds  as  mentioned,  the  appellant, 
claiming  to  be  the  owner  of  the  entire  band  of  sheep, 
drove  them  away,  and  sold  and  appropriated  them  to  his 
own  use;  that  there  were  of  the  sheep  at  the  time  of  the 
levy  of  the  attachment  and  sale  under  the  execution,  as 
appears  by  the  stipulation  of  the  parties,  2,559  head  of 
old  sheep,  and  1,632  head  of  lambs. 

The  respondent  commenced  this  suit  on  the  fifth  day 
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of  July,  1881,  to  have  the  partnership  between  the  appel- 
lant and  Jones  dissolved;  to  ha%'e  a  receiver  appointed  to 
take  charge  of  all  the  partnership  property;  to  have  an 
account  taken  of  all  the  copartnership  transactions,  and 
to  require  the  appellant  to  account  therefor,  and  for  all 
personal  property  belonging  thereto  that  had  come  into 
his  hands;  to  restrain  the  appellant  from  interfering 
with,  disposing  of  any  of  the  debts  or  offects  of  the  part- 
nership;  to  have  the  property  of  the  partnership  sold, 
and  the  proceeds,  after  the  payment  of  partnership  debts, 
divided  between  appellant  and  respondent;  to  have  the 
real  estate  above  referred  to  declared  to  be  partnership 
property,  and  the  appellant  required  to  execute  deeds  to 
purchasers  upon  the  sale  thereof,  and  to  have  the  afl'aira 
of  the  copartnership  fully  administered  upon. 

The  case  was  first  heard  upon  the  proofs  and  allega* 
tions  at  the  May  term,  1883,  of  the  said  circuit  court, 
and  the  respondeut's  complaint  was  dismissed,  upon  the 
grounds  that  no- copartnership  was  shown  to  have  existed 
between  appellant  and  said  Jones.  An  appeal  was  taken 
from  that  decision  to  this  court,  and  was  here  reversed^ 
this  court  being  of  the  opinion  that  the  proofs  established 
the  existence  of  such  a  copartnership.  The  case  was  there* 
upon  remanded  to  the  said  circuit  court  for  an  account* 
ing.  A  report  of  the  case  will  be  found  in  11  Oregon, 
371.  The  respondent  evidently  acquired  by  his  purchase 
Jones's  interest  in  the  sheep,  whioh  entitled  him  to  the 
right  to  have  an  accounting,  in  order  to  ascertain  the 
extent  of  that  interest,  and  have  it  declared,  but  it  diet 
not  entitle  him  to  have  the  partnership  between  the 
appellant  and  Jones  dissolved,  nor  to  any  of  the  relief 
claimed  in  his  complaint.  He  acquired  no  interest  iu 
the  land  claimed  to  belong  to  the  partnership  by  his 
purchase  at  the  execution  sale.  The  land  was  not  at<* 
tachedi  levied  upon  by  the  execution,  or  sold,  and  he 
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eould  not  have  the  afPaire  of  the  partnership  administered 
in  any  event  without  Jones  being  a  party  to  the  suit. 
Connsel  for  the  respondents  claim  that  this  court  in  the 
case  referred  to  in  11  Oregon  settled  the  question;  that 
on  the  seventeenth  day  of  June,  1881,  the  respondent 
sncceeded  to  all  the  interest  and  title  of  said  Jones  in  the 
copartnership  property  of  Jones  &  Wilson  by  the  pur- 
chase referred  to.    This  is  certainly  a  mistake. 

This  court  did  not  undertake  to  determine  the  extent 
of  the  interest  acquired  by  that  purchase.  We  held  that 
a  partnership  existed  between  Wilson  and  Jones,  and  that 
the  respondent  had  acquired  such  an  interest  in  the  part- 
nership property  as  would  entitle  him  to  have  an  account- 
ing. There  was  no  other  question  involved  in  the  case^ 
and  one  of  those  was  only  incidental. 

The  main  question  was,  whether  such  partnership  ex- 
isted or  not.  The  circuit  court  held  that  it  did  not  This 
court  wils  of  a  contrary  opinion,  but  would  not  have  been 
justijfied  in  sending  the  case  back  unless  satisfied  that  the 
appellant  therein  (this  respondent)  had  such  an  interest 
in  the  partnership  property  as  entitled  him  to  demand 
an  accounting.  The  extent  of  that  interest  was  never 
considered,  nor  was  it  necessary,  in  determining  the 
matter  before  the  court,  to  consider  it. 

It  was  sufficient  for  the  purposes  of  that  decision  that 
the  then  appellant  had  such  an. interest  in  the  partnership 
property  as  would  give  him  a  standing  in  court;  and  his 
having  bid  off  the  two  thousand  six  hundred  sheep,  more 
or  less,  the  black  mare  mule,  and  the  bay  horse  mule,  at 
the  execution  sale,  or  Jones's  interest  in  them,  entitled 
him  to  such  standing.  The  levy  under  the  attachment 
was  attetnpted  to  be  made  upon  tangible  property;  and  it 
only  bound  such  interest  as  Jones  would  have  therein, 
after  the  partnership  debts  were  all  paid,  and  all  claims 
settled  between  Wilson  and  Jones  in  relation  to  the  part- 
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n  rahip  property.  Any  property  of  the  partnership  not 
8o  levied  upon  was  unaffected  by  the  proceedings. 

The  only  question,  therefore,  before  us  at  this  time  is, 
the  amount  of  the  interest  in  the  sheep  and  other  animals 
respondent  herein  acquired  by  bidding  them  off  at  the 
sale  referred  to.  By  the  terms  of  the  promissory  note  or 
writing  of  September  16,  1876,  the  one  half  of  the  band 
of  2,126  head  of  sheep  and  their  increase  was  not  to  bo 
delivered  to  Jones  until  ho  or  his  heirs  paid  to  Wilson 
the  $2,624.30,  and  interest  thereon.  The  amount  duo  upon 
that  obligation  from  Jones  to  Wilson,  at  tho  time  of  the 
levy  of  the  attachment,  including  interest,  after  deducting 
the  said  two  payments,  was,  as  I  compute  it,  $1,126.  That 
sum  was  a  charge  upon  Jones's  half-interest,  in  the  sheep, 
his  absolute  right  to  which  depended  upon  its  payment, 
and  tho  respondent  acquired  no  greater  right  thereto. 

Tho  appellant  having  appropriated  all  of  the  sheep  to 
his  own  use,  and  disposed  of  tho  band  so  that  a  partition 
thereof  cannot  be  had,  he  should  be  required  to  pay  to 
the  respondent,  as  Jones's  successor  in  interest  in  tho 
sheep,  one  half  of  the  value  thereof,  less  said  sum  of 
$1,126.  Tho  amount  of  that  value  must  bo  ascertained 
from  tho  evidence  and  circumstances  of  tho  case.  The 
circuit  court  found  that  the  sheep  were  worth  three  dol- 
lars a  head,  and  the  lambs  two  dollars  a  head;  but  I  think 
that  was  too  liigh  an  estimate.  The  price  of  the  sheep, 
as  fixed  by  the  said  writing  of  September  16,  1876, 
amounted  to  less  than  two  dollars  and  a  half  a  head,  and 
a  band  of  sheep  of  that  number,  after  having  been  kept 
so  long  as  that  had  been,  would  certainly  deteriorate  in 
price.  1  think  two  dollars  a  head  for  the  sheep,  and  a 
dollar  and  a  quarter  a  head  for  the  lambs,  including  the 
entire  band,  would  be  a  large  estimate.  The  lambs  must 
have  been  very  young  at  the  time  referred  to,  and  I  think 
the  estimate  of  their  value  a  very  liberal  one.     At  the 
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rate  meationed,  the  sheep  would  have  been  worth  $5,1 18, 
aud  the  lambs  $2,040,  amounting  in  all  to  $7,158.  That 
evidently  would  have  been  a  large  price  for  the  band,  and 
I  doubt  very  much  whether  that  sum  could  have  been 
realized  for  it.  The  respondent  bid  in  Jones's  interest 
at  the  sale  for  a  sum  much  less  than  it  would  have 
amounted  to  upon  that  basis,  and  that  ought  to  be  some 
criterion  of  the  value  of  the  property.  One  half  of  the 
$7,158,  less  the  $1,126,  amounts  to  $2,453,  aud  the  interest 
thereon,  at  the  rate  of  eight  per  cent  per  annum,  to  the 
time  of  the  entry  of  the  decree  in  this  court,  will  increase 
it  to  $3,875,  which  is  the  amount,  in  my  opinion,  the  re- 
spondent is  entitled  to  recover. 

This  view  contemplates  the  cancellation  by  Wilson  of 
the  promissory  note  or  writing  for  $2,624.30,  executed  by 
Jones  to  him  on  the  sixteenth  day  of  September,  1876, 
and  it  is  not  intended  to  determine  any  question  as  to  the 
rights  of  the  partners,  Wilson  and  Jones,  in  the  lands  re- 
ferred to  in  the  complaint  which  are  claimed  to  be  part- 
nership property, — nor  rights  in  any  other  property. 

Respondent  should  also  be  entitled  to  recover  his  costs 
and  disbursements  herein,  and  the  decree  appealed  from 
should  be  so  modified  as  to  conform  to  this  opinion. 

LoBD,  C.  J.,  dissenting. — I  concur  in  all  the  matters 
expressed  in  the  opinion  except  as  to  the  value  of  the 
sheep.  These  the  majority  of  the  court  find  to  be  of  the 
value  of  two  dollars  a  head  for  the  old  sheep,  and  one  dol- 
lar and  a  quarter  for  the  lambs.  The  court  below  found 
that  the  old  sheep  were  worth  three  dollars,  and  the  lambs 
two  dollars,  per  head. 

The  evidence  discloses,  as  found  by  the  referee,  that  the 
defendant  forcibly  took  possession  of  the  band  of  sheep 
and  lambs,  and  drove  them  to  Tehama  County,  California; 
that  he  there  continued  to  carry  on  the  business  of  sheep- 
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raising  for  two  years  with  these  sheep  and  lambs.  And 
the  referee  thinks  and  finds  that  the  defendant  realized  a 
profit  of  thirty  per  cent  per  annum  upon  them ,  and  that 
afterwards  he  drove  a  portion  or  all  of  them  to  Montana 
feind  sold  them  for  prices  ranging  from  three  dollars  and 
fifty  cents  to  two  dollars  and  twenty  cents  per  head. 

In  thus  driving  this  band  of  sheep  and  lambs  without 
the  jurisdiction,  and  converting  them  to  his  own  use,  the 
defendant  stands  in  the  attitude  of  a  wrong-doer,  and 
comes  into  court  with  no  equities  which  entitle  him  to 
special  consideration.  On  the  contrary,  equity  imposes 
upon  him  the  imperative  duty  to  give  a  true  account  of 
his  unwarrantable  stewardship,  and  confirm  its  traus<> 
action  with  accurate  accounts  and  vouchers.  This  he  has 
not  done,  and  failing  to  furnish  an  account  of  profits  and 
vouchers  of  sales,  a  court  of  equity  will  not  screen  his 
delinquency  by  indulging  any  favorable  presumptions  in 
his  behalf. 

By  his  wrongful  iict  the  plaintiff  was  deprived  of  aH 
opportunity  of  supervision  and  control  over  the  baud  of 
sheep,  and  the  defendant  became  thereby  his  trustee,  and 
bound  to  a  strict  liability  to  account  for  all  profits  atid 
sales.  What  profits  during  this  interim  he  realized,  or 
sales  he  made,  the  price,  and  to  whom  sold,  it  is  not  pos- 
sible for  the  plaintiff  to  know,  nor  has  the  defendant  kept 
or  furnished  any  account,  or  produced  any  vouchers  of 
such  transactions.  These  are  all  matters  wholly  within 
the  knowledge  of  the  defendant;  they  are  his  acts  or 
dealings  with  this  property  appropriated  by  him,  and 
from  which  the  law  will  not  permit  him  to  derive  a  bene- 
fit, to  the  injury  or  detriment  of  the  plaintiff. 

It  cannot  be  disputed  but  what  there  is  ample  evidence 
iu  the  record  to  support  the  finding  of  the  court  as  to  the 
value  of  these  sheep  and  lambs;  but  even  if  the  evidence 
was  evenly  balanced,  every  consideration  of  equity  and 
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justice  requires  that  the  plaintiff  should  have  the  benefit 
of  all  presumptions  and  intendments  as  against  this  de- 
fendant. Nor  is  this  all.  His  own  testimony  is  to  the 
effect  that  he  mixed  these  sheep  and  lambs  with  other 
sheep  of  his  own,  and  sold  the  band  so  mixed  at  three  dol- 
lars  ond  fifty  cents,  two  dollars  and  seventy-five  cents,  and 
two  dollars  and  twenty-five  cents  per  head, — a  majority  of 
them  at  two  dollars  and  fifty  cents.  Which  of  such  sheep 
be  received  three  dollars  and  fifty  cents  or  two  dollars  and 
twenty-five  cents,  whether  bis  own  or  those  he  had  con- 
verted, he 'has  kept  no  account,  nor  knows,  and  the  court 
is  left  to  wade  through  a  sea  of  doubt  and  perplexity  which 
his  misconduct  has  occasioned,  and  compelled  to  resort  to 
less  reliable  sources  of  evidence  to  ascertain  the  truth. 

In  such  a  case,  it  seems  to  me,  in  view  of  his  testimony 
to  cut  down  the  finding  of  the  court  below  to  the  extent 
done  in  the  opinion,  and  below  the  legitimate  inferences 
of  his  own  evidence,  is  to  invert  the  principles  of  equity, 
and  give  him  the  benefit  of  his  own  delinquency.  The 
better  principles  would  be,  in  view  of  his  failure  to  keep 
accounts,  to  assume  that  he  received  tjie  highest  price  for 
this  band  of  aheep,  or  certainly,  if  a  mean  value  is  to  be 
ascertained,  that  found  by  the  court  below  furnishes  a 
better  and  safer  standard,  as  it  is  supported  by  the  weight 
of  evidence,  and,  I  think,  more  consistent  with  the  prin- 
ciples of  right  and  justice  upon  the  facts  of  this  case. 

On  rehearing  had  in  the  above  caee  the  dee^ee  wae  ehanged  and  the  opinion 
modified  so  as  to  aUow  the  respondent  three  dollars  per  head  for  the  old  sheep 
and  one  dollar  and  fifty  cents  per  he*kd  for  the  lamba,  aggregating  one  half  of 
$10,125.  And  also  the  court  ascertained  that  the  appellant  should  be  allowed 
lor  one  note  dne  to  him  from  Jones,  and  not  considered  in  the  first  opinion, 
•nmnting,  with  interest,  to  1553.11,  which,  added  to  the  $1,126,  makes  a  total 
ef  $l,$7lll  to  be  dcdncted  from  the  half  of  $10,125,  which  leaves  $3,38S.39, 
the  aOMunt  «f  iSie  ptteeipal  of  tho  decree  in  ftivor  of  the  respondeat.  The 
«aiii  allowed  interest  on  this  snm  at  eight  per  cent  since  June  17,  ISSl,  which 
Mskei  tho  total  of  the  amount  of  the  decree  at  the  date  thereof,  to  wit,  April 
li,  18S0,  oompatiiig  $5,002.60.  —  Rbfobtsr. 
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[Filed  July  2,  1888.] 

M.    R.    SAVAGE,    Rbspondent,    v.    CLARK    C.    Mc 
CORKLE  ST  AL.,  Appel.ants. 

Kqcttt  — CoRBEcnoN  or  Mistake  in  Desd  against  Heir  of  Grantor.— 
The  grantor  m  a  deed  may  have  a  mistake  in  such  a  deed  eorrected  against 
tlie  heir  at  law  of  the  grantee  therein. 

Deed  —  Mistake  —  Maimtenamoe.  —  Where  it  was  agreed  that  a  pirt  of  the 
consideration  for  a  deed  was  the  support  of  the  grantors  by  the  grantees 
while  they  lived,  and  that  the  same  should  be  inserted  in  the  deed,  bnt  by 
mutual  mistake  was  omitted,  the  grantors  in  such  a  deed  may  have  the 
same  corrected  by  a  suit  for  that  purpose  against  the  grantee  or  his  sue* 
cesser,  who  paid  no  value  or  took  with  notice. 

MiNOK  Dbvkndant  —  Ck>icPR0iosB  —  Decree.  —  In  such  suit  a  minor  de- 
fondant  may,  with  the  consent  of  the  court,  enter  into  a  stipulation  by  his 
guardian  by  way  of  compromise,  and  a  decree  entered  on  such  stipulation 
will  be  binding  on  such  minor  to  the  same  extent  and  have  the  same  efiect 
as  if  he  were  of  lull  age.  SembU^  that  a  decree,  entered  without  such  con- 
sent, remaining  unimpeached  and  unreversetl,  has  the  same  effect,  and  such 
infant  will  not  be  permitted  to  dispute  it,  except  upon  the  grounds  that 
would  be  available  to  him  if  he  were  an  adult. 

Decree  —  Parties  —  Privies.  —  A  decree  is  valid  and  binding  between  the 
parties  to  it  and  those  in  privity  with  them;  bnt  it  in  no  manner  affects 
strangers.    They  can  neither  be  benefited  nor  prejudiced  by  it. 

Case  in  Judoment.  —  Where  a  decree  settled  and  fixed  the  liability  of  the 
defendant  therein  to  support  and  maintain  the  plainti£b  while  they  lived, 
one  who  was  not  a  party  to  such  decree  cannot  furnish  maintenanoe  to  the 
plautiffs  without  the  defendant's  request,  sad  compel  the  defondant  to  pay 
the  same  directly  to  hiuL  Such  person  is  a  stranger  to  the  decree,  and 
not  in  privity  with  any  of  the  parties  to  it. 

Appeal  from  Marion  County. 
8haw  &  Oregg,  for  Appellant. 
N.  B.  Knight,  for  Respondent. 

Strahan,  J.  —  This  proceeding  was  commenced  in  the 
county  court  of  Marion  County,  by  filing  a  petition  prop- 
erly verified,  and  the  service  of  a  citation  directed  to  the 
minor  as  well  as  his  guardian.  An  amended  petition  was 
filed;  in  which  it  was   alle^ced  substantially  as  follows: 
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That  the  defendant,  Clark  C.  McCorkle,  is  a  minor  and 
the  owner  in  fee,  subject  to  the  lien  hereinafter  men- 
tioned, of  the  real  property  described  in  the  petition; 
that  by  a  decree  of  the  circuit  court  of  the  state  of  Oregon 
for  Marion  County,  rendered  on  the  thirteenth  day  of 
February,  1884,  in  a  suit  in  which  Jane  Murphy  was 
plaintiff  and  said  Clark  C.  McCorkle  was  defendant,  a  copy 
of  said  decree  is  hereto  attached,  marked  ''Exhibit  A,"  and 
made  a  part  of  this  petition.  The  above-described  land 
was  made  chargeable  for  the  maintenance  and  sup}>ort  of 
the  said  Jane  E.  Murphy  and  her  husband,  James  Murphy, 
and  the  expenses  for  the  same  were  by  said  decree  made 
a  lien  upon  said  land;  that  your  petitioner  holds  a  lien 
upon  said  lands  for  the  expenses  incurred  in  the  mainte- 
nance and  support  of  the  said  James  and  Jane  Murphy 
of, — 1.  For  the  sum  of  $233.33,  with  interest  thereon  from 
the  twenty-ninth  day  of  March,  1884;  2.  For  the  sum  of 
$100,  with  interest  thereon  from  the  twenty-seventh  day 
of  November,  1885;  3.  For  the  sum  of  $126,  with  interest 
thereon  from  the  twentieth  day  of  February,  1886.  Copies 
of  said  claims  are  hereto  attached  and  marked  respectively 
exhibits  "  B,"  "C,"  and  "D,"  and  made  a  part  of  this 
amended  petition;  that  each  and  all  of  said  claims  are 
now  and  for  a  long  time  have  been  due  and  payable,  but 
that  no  part  of  the  same  has  been  paid;  that  J.  E.  Murphy 
is  the  duly  appointed,  qualified,  and  acting  guardian  of 
said  minor,  Clark  C.  McCorkle;  that  said  guardian  ne- 
glects, fails,  and  refuses  to  pay  said  claims  or  any  part 
thereof,  although  often  requested  so  to  do.  Therefore 
your  petitioner  prays  the  court  that  a  citation  issue  to 
said  minor  and  his  said  guardian  to  show  cause,  if  any 
they  have,  why  said  claims  should  not  be  thus  paid  out  of 
the  estate  of  said  minor,  and  if  no  good  cause  be  shown 
why  said  claims  should  not  be  thus  paid,  then  in  that 
event  the  said  J.  E.  Murphy  be  ordered  and  directed  by 
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this  court  to  pay  eaid  claims  out  of  the  personal  property 
of  said  minor,  if  sufficient,  and  if  not,  then  to  be  ordered 
and  directed  to  proceed,  according  to  law,  to  pay  said 
claims  out  of  the  real  estate  of  said  minor,  and  that  he  be 
ordered  to  pay  the  costs  and  disbursements  of  this  pro* 
ceediug,  and  for  such  other  and  further  relief  as  to  the 
court  may  seem  just  and  proper. 

Exhibits  annexed  to  the  petition  are  the  complaint,  an- 
swer, stipulation)  and  final  decree  of  the  circuit  court  of 
Marion  County,  Oregon,  rendered  and  given  in  a  suit  in 
said  court,  wherein  Jane  Murphy  was  plaintiff  and  said 
Clark  C.  McCorkle  was  the  defendant. 

It  was  alleged  in  the  complaint  in  that  suit  that  Jane 
Murphy  is  the  widow  of  James  Murphy,  deceased;  that 
Lydia  McCorkle,  theretofore  deceased,  was  the  daughter 
of  James  and  Jane  Murphy;  that  Clark  C.  McCorkle  was 
the  only  heir  at  law  of  said  Lydia  and  one  Alexander  M'e* 
Corkle,  also  deceased;  that  on  the  sixth  day  of  April, 
1868,  the  said  James  and  Jane  Murphy  made  a  deed  to 
Alexander  McCorkle,  conveying  to  him  certain  lands, 
which  are  the  same  lands  described  in  the  petition  in 
this  proceeding,  which  lands  when  conveyed  were  reason- 
ably worth  seven  thousand  dollars;  that  said  deed  did  not 
express  the  true  or  full  consideration  for  the  conveyance 
of  said  lands;  that  a  further  consideration  for  said  deed 
was  the  agreeme:at  that  said  Alexander  McCorkle,  his 
heirs  and  assigns,  should  maintain  and  support  the  said 
James  and  Jane  Murphy  during  their  and  each  of  their 
natural  lives,  and  the  words  expressing  said  agreement 
were  omitted  from  said  deed  by  miartake. 

The  alleged  agreement  and  mistake  were  denied  by  the 
answer,  but  by  a  stipulation  entered  into  and  signed  by 
the  attorneys  of  ike  parties,  and  by  the  defendant's  guar- 
dian,  J.  E.  Murphy,  that  ''by  way  of  and  as  and  for  a 
compromise  herein,  that  the  deed  mentioned  in  the  do- 
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fendant's  complaint  herein  shall  stand  as  it  is,  and  with- 
out reformation,  and  that  the  defendant  shall  furnish  the 
said  plaintiff  a  reasoaable  support  during  her  natural 
life,  or  pay  to  or  for  hor  the  reasonable  expenses  thereof, 
and  that  such  support,  or  the  reasonable  expense  or  the 
cost  thereof,  shall  be  or  remain  a  charge  or  lien  upon  the 
lauds  and  premises  described  in  the  complaint  and  deed 
until  paid  or  furnished,  and  that  the  same  shall  be  paid 
as  often  as  once  in  three  months  during  the  plaintiff's 
natural  life,  after  the  same  shall  have  been  allowed  by 
tlio  county  judge  of  Marion  County;  and  further,  that 
the  defendant  shall  pay  such  reasonable  charges  and 
expenses  as  may  have  been  accrued  or  been  incurred 
aince  the  death  of  said  Lydia  A.  McCorkle  for  the  sup- 
port of  said  James  and  Jane  Murphy,  or  either  or  both  of 
them,  to  the  present  time,  and  that  the  said  land  shall  be 
charged  with  said  charges  and  expenses,  and  the  same 
shall  be  and  remain  a  lien  upon  said  land  until  paid,  and 
that  before  said  or  any  charges  or  expenses  shall  be  paid» 
iho  same  shall  be  presented  to  and  allowed  and  determined 
by  the  county  judge  of  Marion  County."  A  final  decree 
was  entered  in  said  cause  in  all  particulars  following  the 
stipulation. 
Exhibit  B  referred  to  i&as  follows: — 

'•Salem,  Obegon,  March  29,  1884. 

*C.  C.  McCorkle,  Minor,  Dr., 
"To  M.  R:  Savage:— 

''To  maintenance  and  support  of  James  and 
Jane  Murphy  from  the  fifth  day  of  May  to 
the  ninth  day  of  October,  1883,  at  $40  per 
month 1205  33 

"To  medicines  furnished 9  00 

''To  funeral  expenses  of  James  Murphy 24  00 


«4 


Total $238  33 
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"State  of  Oregon,  ) 

County  op  Marion.  S  ^^' 

"I,  M.  R.  Savage,  being  first  duly  sworn,  say  that  the 
foregoing  bill  is  correct,  as  I  verily  believe. 

"M.  R.  Savage. 

"  Sworn  to  and  subscribed  before  mo  this  twenty-ninth 
day  of  March,  1884.        E.  A.  Downing,  Notary  Public.  * 

"Allowed  this  twenty-ninth  day  of  March,  1884. 

"T.  C.  Shaw,  County  Judge." 

Exhibit  C  is  a  like  claim  for  the  support  of  Jane 
Murphy  from  the  twenty-fifth  day  of  August  to  the 
twenty-fifth  day  of  November,  1885,  at  the  rate  of  $33i 
per  month,  $100;  and  exhibit  D  is  a  like  claim  for  the 
support  of  Jane  Murphy  from  November  25,  1885,  to 
February  7,  1886,  at  $33J  per  mouth,  and  her  funeral 
expenses,  $126.60. 

Each  of  these  claims  are  verified  and  indorsed  in  like 
manner  as  exhibit  B  by  the  county  judge  of  Marion 
County.  The  defendants  demurred  to  said  petition  and 
assigned  these  grounds  of  demurrer: — 

1.  Said  petition  does  not  state  facts  sufiicient  to  show 
that  said  plaintiff  has  any  cause  of  action  or  suit  against 
the  defendants,  or  either  of  them. 

2.  Said  petition  does  not  state  facts  sufiicient  to  consti- 
tute a  cause  of  action,  or  suit,  or  proceeding  against  said 
defendants,  or  either  of  them,  or  against  the  premises 
described  in  the  petition. 

3.  Said  petition  does  not  state  facts  sufficient  upon 
which  to  base  the  issuing  of  the  citation  herein. 

4.  Said  petition  does  not  state  facts  sufficient  to  show 
that  the  plaintiff  has  any  claim  whatever  against  the  de* 
fendants,  or  either  of  them,  or  against  the  premises  men- 
tioned therein,  on  which  to  base  the  citation  herein,  or 
on  which  to  give  this  court  jurisdiction  over  the  persons 
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or  subject-matter  therein  mentioned.  The  county  court 
sustained  the  demurrer  and  dismissed  the  proceedings. 

Upon  appeal  to  the  circuH  court,  the  action  of  the 
county  court  was  reversed,  and  a  decree  given  in  favor  of 
the  plaintiff  for  his  costs,  and  the  cause  remanded  to  the 
county  court  for  further  proceedings,  from  which  decree 
this  appeal  is  taken.  All  of  the  points  made  by  the  do* 
murrer  present  but  two  objections:  one  is,  whether  or 
not  facts  stated  in  the  petition  are  sufficient  to  entitle  the 
plaintiff  to  any  relief  whatever;  the  other  is,  whether  or 
not  the  county  court  has  jurisdiction  to  grant  such  relief. 

1.  If  the  defendant  is  liable  in  any  form,  or  under  any 
circumstances,  for  the  support  of  James  and  Jane  Murphy, 
SDch  liability  arises  out  of  the  decree  above  mentioned. 
The  cause  of  suit  upon  which  that  suit  was  founded  was 
the  mistake  made  in  the  deed  which  James  and  Jane 
Murphy  executed  to  Alexander  McCorkle,  the  defendant's 
ancestor.  When  Alexander  McCorkle  died,  the  land  which 
he  acquired  by  the  deed  in  which  the  alleged  mistake 
existed  descended  to  the  defendant  Clark  C.  McCorkle 
subject  to  the  right  in  the  grantors  in  said  deed  to  have 
said  alleged  mistake  corrected.  This  is  the  right  which 
Jane  Murphy,  one  of  the  grantors  in  the  deed,  asserted  in 
the  suit,  and  sought  to  have  such  deed  corrected  by  the 
decree,  so  as  to  insert  therein  a  provision  which  would 
render  Alexander  McCorkle,  his  heirs  and  assigns,  liable 
for  the  support  of  the  grantors  during  the  lives  of  each. 
If  the  grantee  received  the  deed  under  a  contract  which 
subjected  the  land  to  that  cliarge,  and  the  clause  declaring 
his  obligation  was  omitted  by  mistake,  it  was  entirely 
proper  for  the  surviving  grantor  to  ask  to  have  it  cor- 
rected. 

During  the  progress  of  the  suit,  and  after  it  was  at  issue, 
the  defendant,  through  his  attorneys  and  by  his  guardian, 
compromised  said  suit  by  entering  into  an  agreement 
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and  stipulation  upon  which  a  decree  wa9  finally  entered* 
He  now  in  effect  says  that  he  is  not,  nor  i&  his  property, 
bound  by  that  decree,  because  he  says  it  is  void;  and 
that  is  the  first  question  to  which  our  attention  wiU  be 
directed. 

The  general  rule  under  the  former  chancery  practice 
was,  that  an  infant  was  as  much  bound  by  q  decree  against 
him  as  an  adult.  A  standard  author,  writing  upon  the 
chancery  practice, says:  ''An  infant  is  as  much  bound  by  a 
decree  in  equity  as  a  person  of  full  age;  therefore,  if  there 
be  an  absolute  decreo  made  against  a  defendant  who  is 
under  age,  he  will  not  be  permitted  to  dispute  it,  unless 
upon  the  same  grounds  as  an  adult  might  have  disputed 
it;  such  as  fraud,  collusion,  or  error."  (1  Danieirs  Chan* 
eery  Practice,  164.)  Freeman  on  Judgments,  section  151, 
announces  the  same  principle.  He  says:  ''If  an  absolute 
decree  be  made  against  an  infant,  he  is  as  much  bounc} 
as  a  person  of  full  age,  and  will  not  be  permitted  to  dis* 
pute  the  decree,  except  upon  the  same  grounds  which 
would  be  available  if  he  were  an  adult.''  And  this  court 
has  fully  adopted  and  sanctioned  the  same  view.  {Sng^ 
Hah  \\  Savage,  5  Or.  518.) 

2.  But  it  was  argued  that  the  decree  wa»  founded  upon 
a  stipulation  made  by  way  of  compromise,  aud  that  for 
that  reason  ii  is  void.  In  this  collateral  inquiry,  if  it 
wo4'e  competent  to  look  behind  the  decree  to  see  upon 
what  it  was  based, — which  we  do  not  concede,-^ the  result 
claimed  by  the  appellants  would  not  follow.  The  rule 
seems  to  be,  that  the  court  will  not  usually  make  a  decree 
by  consent  where  infants  are  concerned  without  an  in^ 
quiry  whether  it  is  for  their  benefit;  yet  when  a  decree 
has  been  pronounced  without  that  previous  step,  it  ia 
considered  as  of  the  same  authority  as  if  such  an  inquiry 
had  been  directed*  and  a  certificate  thereupon  made,  tbKt 
ii  would  be  for  their  benefit.    (1  Daoiell's  Chancer; 
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Practice,  163,  164.)  And  this  practice  also  has  received 
the  sanction  of  this  court.  {English  v.  Savage,  supra.) 
Compromises  made  with  the  consent  of  the  court  in  cases 
where  infants  are  parties,  and  no  fraud  is  alleged,  have 
always  been  upheld.  (Brooke  v.  Lord  Ma^tyn,  33  Beav. 
457;  2  DeGex,  J.  &  S.  373;  Walsh  v.  Walsh,  116  Mass. 
377;  Uppiat  v.  HoUeyy  1  Beav.  423.) 

3.  But  at  this  point  in  the  investigation  we  are  con- 
fronted with  a  more  serious  and  difficult  question.  This 
decree  is  binding  and  conclusive  between  the  parties  to  it 
and  their  privies,  but  in  no  manner  a£Fects  strangers.  A 
stranger  to  a  decree  can  neither  be  benefited  nor"  preju- 
diced by  it.  These  principles  are  so  entirely  elementary 
that  they  do  not  need  a  citation  of  authorities  to  sustain 
them.  What  facts,  then,  does  the  plaintiflF  show  which 
would  enable  him  to  compel  the  defendant  to  perform  the 
duty  and  discharge  the  obligation  which,  under  the  decree, 
he  owed  to  Mrs.  Murphy,  the  piaintifiF? 

It  was  suggested  on  the  argument  that  the  allowance  of 
their  claims  by  the  county  judge  of  Marion  County  gave 
them  a  stains  somewhat  different  from  that  which  they 
would  have  occupied  without  it.  This  allowance  by  him 
was  made  under  the  decree  already  referred  to,  and  the 
only  legal  sanction  it  has  is  such  as  was  imparted  to  it 
by  that  decree.  There  is  no  law  conferring  any  such  ju- 
risdiction on  the  county  judge,  and  whatever  effect  might 
have  been  given  to  its  exercise  between  the  parties  to  the 
decree,  it  is  conceived  that  it  could  not  be  extended  to  the 
claims  or  demands  of  a  person  who  was  not  a  party  to  it. 

If  it  be  conceded  that  parties  to  a  decree  could  by  stipu- 
lation by  way  of  compromise  bind  themselves  to  subinit 
to  that  method  of  ascertaining  and  adjusting  the  amounts 
to  be  paid  under  such  decree,  it  would  not  follow  that  a 
stranger  to  it  not  in  privity  with  either  party  could  take 
advantage  of  it,  and  establish  a  right  by  virtue  thereof. 

XVU.0b.-4 
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If,  as  is  probable,  the  present  plaintiff  furnished  the 
deceased  Mr.  and  Mrs.  Murphy  with  the  maintenance 
charged  for,  at  their  request, — which  does  not  appear 
from  this  record, — he  has  a  claim  against  them  which 
might  be  worked  out  through  an  administrator;  and  if 
the  defendant  refused  to  support  and  maintain  them,  as 
he  was  bound  to  do  by  the  terms  of  the  decree,  he  remains 
liable  to  the  administrator  of  the  deceased  foV  the  non- 
fulfillment of  that  duty.  Having  reached  the  conclusion 
that  the  petition  doe^  not  state  sufficient  facts  to  entitle 
the  plaintiff  to  any  relief,  the  consideration  of  the  second 
question  suggested  becomes  unnecessary. 

The  decree  of  the  circuit  court  must  be  reversed,  and 
the  proceeding  dismissed  without  prejudice. 

NoTK.  —  On  petition  for  rehearing,  the  coart  adhered  to  its  lirst  opinioo, 
and  denied  the  petition,  bat  modified  the  judgment  so  that  the  respondeat 
nkight  amend  his  pleadings  in  the  coort  below.  — Rkpo&tul 
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[Ffled  October  25,  1888.] 

STRODE,  Respondent,  v.  WASHER  et  al.,  Appellants. 

Taxation  —  VAUDirr — Conclusiveness  or  Tax  Deed.—  Li  an  action  to 
determine  thetitle  to  certain  realty  claimed  under  a  tax  deed,  evidence 
tending  to  show  that  the  assessment  claimed  to  have  been  made  was  void, 
in  that  the  property  in  dispute  had  been  assessed  with  other  property  not 
owned  by  the  defendants,  and  the  value  of  ail  fi aed  at  a  gross  sum,  was 
excluded:  held,  error,  even  under  a  statute  making  a  tax  deed  evidence 
of  the  regularity  of  an  assessment. 

CrONSTiTunoNAL  Law -r- Iscp AIRING  OBLIGATION  OF  CoNTBACTS.  —  Miscella- 
neous Laws  of  Oregon,  chapter  57,  section  90,  which  provides  that  a  tax 
deed  shall  be  conclusive  evidence  of  the  regularity  of  the  levy,  assessment, 
collection  of  taxes,  and  sale  of  the  property,  was  amended  in  1887  so  as 
to  destroy  the  conclusive  effect  of  the  tax  deed  in  these  several  proceedings: 
held,  this  amendment  does  not  impair  the  obligation  of  contracts  as  to  pur^ 
chases  made  prior  to  the  amendment,  but  simply  changes  the  rule  of  evi* 
dence. 
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Appeal  from  Circuit  Court,  Multnomah  County. 

Action  by  V.  K.  Strode  against  Henry  Washer  et  al,  to 
recover  possession  of  certain  lands  claimed  under  a  tax 
deed.    Judgment  for  plaintiff,  and  defendants  appeal. 

George  H.  Durham  and  F.  A.  E.  Starr,  for  Appellants. 

TT.  Scott  Beebe  and  Strode  &  Beach,  for  Respondent. 

Thayer,  J. — The  respondent  commenced  an  action  in 
said  circuit  court  against  the  appellants  to  recover  the 
possession  of  lots  7  and  8,  block  130,  in  Carruthers's  Addi- 
tion to  the  city  of  Portland,  alleging  that  he  was  the  owner 
thereof  in  fee.  The  appellants  denied  his  ownership,  and 
claimed  the  ownership  of  the  lots  to  be  in  the  appellant, 
Dora  Washer,  in  fee.  The  main  issue  in  the  case  is  as  to 
the  validity  of  a  certain  tax  deed  under  which  the  respond- 
ent claims. 

It  appears  that  Thomas  A.  Jordan,  sheriff  of  said  county 
of  Multnomah,  on  the  fourteenth  day  of  December,  1886, 
executed  to  one  J.  E.  Bennett  a  deed  to  the  lots  under  a 
sale  thereof  claimed  to  have  been  made  by  Jordan's  pre- 
decessor to  Bennett  for  the  non-payment  of  taxes,  and  that 
Bennett  conveyed  them  to  the  respondent.  The  tax  deed 
contains  the  usual  recitals.  The  taxes  are  claimed  to  have 
been  for  the  year  1883,  and  the  sale  made  on  the  eigh- 
teenth day  of  June,  1884. 

The  complaint  in  the  action  was  filed  March  17,  1887. 
The  appellants  set  up  in  their  answer,  in  addition  to  the 
matters  referred  to,  the  respondent's  pretended  source  of 
title  to  the  lots,  and  that  his  claim  thereto  was  illegal  and 
void  on  account  of  fraud  and  irregularities  in  the  assess- 
ment upon  which  the  sale  was  based,  and  in  the  sale  itself, 
and  tendered  and  brought  into  court  the  amount  of  taxes 
admitted  to  be  due,  the  cost  of  sale^  the  twenty  per  cent 
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interest  thereon,  and  the  fee  for  making  certificate,  in  ac- 
cordance with  the  act  of  the  legislative  assembly  of  the 
state,  of  date,  February  21,  1887,  amending  section  90, 
chapter  57,  Miscellaneous  Laws,  which  provided  the  eflFect 
of  a  deed  upon  the  sale  of  real  property  for  the  payment 
of  taxes  after  a  failure  to  redeem  the  same. 

The  respondent,  after  introducing  said  deeds,  rested, 
and  thereupon  the  appellants  offered  to  show,  by  the 
assessment  roll  of  said  county  for  said  year  of  1883,  that 
said  lots  were  not  assessed  for  taxes  for  that  year  to  either 
the  owner  or  occupant  thereof,  nor  described,  nor  the  value 
thereof  set  down  in  the  assessment  roll,  in  a  part  thereof 
separate  from  the  other  assessments,  and  for  the  purpose 
of  showing  said  matters  offered  the  tax  roll  of  said  county, 
of  which  a  copy  is  appended  to  the  bill  of  exceptions.  The 
respondent's  counsel  objected  to  the  evidence,  for  the  rea- 
son that  it  was  immaterial  and  incompetent,  and  the  court 
sustained  the  objection,  and  the  appellants'  counsel  saved 
an  exception  to  the  ruling.  Said  counsel  made  several 
other  offers  of  evidence  to  the  same  effect,  which  were  also 
objected  to  and  excluded  by  the  court,  to  which  excep- 
tions were  saved. 

The  copy  of  the  "tax  roll"  appended  to  the  bill  of  ex- 
ceptions contains  the  usual  headings  of  an  assessment 
roll.  Under  the  name  "Unknown  owners,  P.  Carruth- 
ers's  Add.,"  appears,  under  the  heading  "Number  of 
lots,"  the  following  figures,  "5,  6,  7,  8";  and  under  the 
heading  "Blocks"  appears  in  figures,  "130";  and  under 
the  heading  "Value  of  all  city  or  town  lots"  appears  ia 
figures,  "600." 

The  appellants'  counsel  in  one  of  the  offers  offered  to 
show  that  two  of  said  lots,  5  and  6,  did  not  belong  to  said 
appellant  at  any  time,  and  that  the  appellants,  nor  either 
of  them,  claimed  any  interest  in  the  same. 

It  appears  that  the  respondent's  counsel  maintained 
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the  view  that  the  tax  deed  could  not  be  impeached  except 
by  proof,  as  provided  by  said  section  90,  chapter  57,  Mis- 
cellaneous Laws,  and  the  court  sustained  that  view. 

It  was  claimed  by  the  appellants'  counsel  that  the  de- 
linquent tax  list  was  defective,  and  that  the  warrant  for 
the  collection  of  taxes  was  invalid,  and  the  notice  of  sale 
wholly  insufficient.  But  the  respondent's  counsel  con- 
tends that  none  of  the  defects  claimed  affect  the  validity 
of  the  tax  deed;  that  the  statute  in  force  at  the  time  of 
the  sale  of  lots  afforded  a  presumption  in  favor  of  the 
regularity  of  the  deed  which  could  not  be  disputed  by 
proof  of  any  of  the  matters  complained  of;  and  that  the 
amendment  of  said  section  90,  and  consequent  repeal  of 
its  provisions  relating  to  the  conclusive  effect  of  the  deed, 
could  not  affect  the  right  of  the  respondent  under  it  with- 
out impairing  the  obligation  of  contracts. 

Statutes  of  the  nature  of  the  one  above  referred  to  have 
been  upheld  in  many  instances  by  courts  of  the  highest 
standing;  still  I  am  not  aware  of  any  case  in  which  a 
court  has  decided,  where  a  tax  sale  was  void, — where  the 
proceedings  were  an  absolute  nullity, — that  the  deed  could 
not  be  impeached  by  showing  such  defect,  although  the 
proof  was  not  of  the  character  specified  in  the  statute  au- 
thorizing the  proceedings  to  be  disputed  and  avoided. 

It  would  doubtless  be  a  wholesome  and  safe  rule  to 
establish  that  the  legislature  has  power  to  declare  that  a 
neglect  to  perform  any  act  relating  to  the  assessment  and 
collection  of  taxes  that  it  had  the  right  to  dispense  with 
in  the  outset  should  not  defeat  a  sale  of  the  property  for 
non-payment  thereof;  but  to  attempt  to  dispense  with  the 
assessment  of  the  property  or  levy  of  the  tax,  and  allow 
an  enforcement  of  a  pretended  tax,  would  be  sanctioning 
an  arbitrary  exaction.  It  would  not  be  a  tax  levied  in 
pursuance  of  law  as  provided,  in  effect,  by  the  constitu- 
tion of  the  state. 
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I  think,  therefore,  that  at  least  the  invalidity  of  the 
assessment  and  levy  are  always  open  to  inquiry  in  an 
action  relating  to  the  title  to  the  property  claimed  under 
a  tax  deed,  and  that  a  statutory  enactment  precluding 
such  inquiry  would  be  a  nullity. 

The  assessment  is  the  foundation  of  the  right  to  make 
the  levy.  The  county  court  has  no  jurisdiction  to  make 
a  levy  unless  there  has  been  an  assessment.  The  equal- 
ity and  uniformity  of  taxation  required  by  the  constitu- 
tion could  not  otherwise  be  maintained. 

The  view  here  expressed  seems  to  be  sanctioned  in 
Sharpleigh  v.  Surdam,  1  Flip.  472,  as  coming  within  the 
spirit  of  the  statute  itself.  The  learned  judge,  at  pages 
486,  487,  says:— 

The  statute  demands  some  proceedings  before  it  can 
have  any  possible  application.  They  must  be  colorable, 
embodying  a  fair  and  honest  attempt  to  afford  the  delin- 
quent citizen  the  opportunity  the  statute  contemplates  to 
perform  his  public  duty.  There  must  always  be  a  color- 
able proceeding  in  which  irregularities  may  occur.  With- 
out this,  the  exigency  in  which  the  law  is  to  have  force 
does  not  occur.  Thus  treated  (as  every  court  intelligent 
upon  this  subject  would  treat  it),  it  is  but  what,  in  mod- 
ern times,  is  wholly  a  commonplace  enactment.  It  says 
''if  the  land  is  subject  to  taxation,  if  a  tax  was  in  fact 
assessed,  so  as  to  give  a  citizen  au  opportunity  to  pay  it, 
and  he  neglects  it,  and  a  colorable  attempt,  free  from  all 
fraud  and  unfairness,  has  been  made  by  public  officers 
to  sell  his  land  to  collect  what  he  has  been  delinquent 
in  paying,  that  mere  irregularities  shall  not  defeat  the 
title.''* 

Legality  of  the  Assessment — In  the  case  under  considera- 
tion, there  seems  to  have  been  an  attempt  to  assess  the  prop- 
erty, but  it  was  wholly  futile.  It  did  not  give  the  owner 
an  opportunity  to  pay  the  tax;  did  not  furnish  any  basis 
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by  which  the  amount  assessed  upon  the  property  could 
be  ascertained.  Grouping  the  lots  with  other  lots  not 
belonging  to  the  appellant,  and  fixing  the  valuation  of 
tbe  whole  in  a  gross  sum,  was  not  an  assessment. 

If  the  lots  had  all  belonged  to  the  said  appellant,  the 
assessor  would  have  had  no  right  to  value  them  in  that 
way.  The  law  requires  that  the  assessor  shall  set  down 
in  the  assessment  roU,  in  separate  columns,  ''  a  descrip- 
tion of  each  tract  or  parcel  of  land  to  be  taxed,  specifying 
under  separate  heads,  the  township,"  etc.,  "or  if  divided 
into  lots  and  blocks,  then  the  number  of  tbe  lot  and 
block,"  and  shall  set  down,  etc.,  "the  full  cash  value  of 
each  parcel  of  land  taxed."  (Miscellaneous  Laws,  sec. 
29,  subd.  4,  c.  57.)  The  owner  has  a  right  to  know 
what  each  of  bis  lots,  when  his  land  in  a  city,  vil- 
lage, or  town  has  been  platted  into  lots,  has  been  valued 
at;  but  it  is  much  less  important  in  such  case  than 
where  his  lots  are  included  with  those  belonging  to 
another.  In  the  latter  case,  he  has  no  means  whatever 
to  determine  the  amount  of  tax  he  is  required  to  pay; 
that  such  an  attempted  assessment,  under  the  circum- 
stances of  this  case,  is  a  nullity,  there  cannot,  it  seems  to 
me,  be  any  doubt.  The  authorities  in  Terrill  v.  Groves^  18 
Cal.  149,  Howe  v.  People,  86  111.  290,  Hamilton  v.  City  of 
Fond  du  Lac,  25  Wis.  494,  Wiley  v.  Scoville's  Lessees,  9 
Ohio,  43,  and  in  Cooley  on  Taxation,  400,  cited  by  tbe 
appellant's  counsel,  fully  sustain  that  view,  and  it  is 
supported  upon  reason  and  principle.  If  this  conclusion 
as  to  the  validity  of  the  assessment  is  correct,  there  is  no 
need  of  considering  the  questions  arising  out  of  the  pro- 
ceedings to  enforce  the  payment  of  tbe  tax.  They  fall  by 
their  own  weight.  There  is  nothing  to  support  them, 
and  the  determination  of  the  question  of  their  irregular- 
ity or  invalidity  arising  out  of  their  alleged  inherent 
defects  is  not  necessary  to  the  decision  of  the  case. 
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Construction  of  Act  of  18S7,  Amending  Section  90^  Chap^ 
ter  57 y  Miscellaneoua  Laws. —  The  question  as  to  the  effect 
of  the  amendment  of  said  section  90,  chapter  57,  Miscel- 
laneous Laws,  is,  however,  important,  in  order  to  determine 
whether  or  not  the  respondent  is  entitled  to  the  benefit  of 
the  said  tender.  The  power  of  the  legislature  to  repeal  a 
statute,  and  thereby  cut  off  all  inchoate  rights  derived 
from  it,  except  so  far  as  restricted  by  the  federal  and  state 
constitutions,  is  undoubted.  The  repeal  obliterates  the 
statute  as  completely  as  though  it  had  never  been  passed. 
A  right  which  has  been  so  perfected  as  to  enable  it  to 
stand  independent  of  the  statute  remains  unaffected  by 
the  repeal.  But  rights  which  are  executory  merely  are 
lost,  unless  preserved  by  a  saving  clause.  {ButUr  v. 
Palmer,  1  Hill,  324.)  The  amendment  of  said  section 
90,  and  consequent  Repeal  of  certain  of  its  provisions,  as 
before  mentioned,  destroyed  the  conclusive  effect  of  a  tax 
deed  as  evidence  of  the  regularity  of  the  levy,  assessment, 
collection  of  the  taxes,  and  the  sale  of  the  property  in  any 
case.  It  no  longer  confines  the  right  to  dispute  or  avoid 
the  presumption  of  the  regularity  of  those  proceedings  to 
the  cases  specified  in  said  section, — viz.,  fraud  in  the 
assessment  or  collection  of  tax;  payment  of  the  tax  before 
sale,  or  redemption  after  the  sale,  and  the  payment  or 
redemption  was  prevented  by  the  fraud  of  the  purchaser; 
that  the  property  at  the  time  of  the  sale  was  not  liable; 
and  that  no  part  of  the  tax  was  levied  or  assessed  upon 
the  property  sold, — but  allows  it  to  be  disputed  and  avoided 
in  any  case  in  which  the  law  would  adjudge  an  irregularity 
suflScient  to  render  the  proceedings  a  nullity. 

The  proceedings  referred  to  are  presumed  to  be  regular 
in  both  cases,  but,  in  the  former  case,  the  presumption 
cannot  be  overcome  except  by  proving  the  specific  matters 
above  set  out,  while  in  the  latter  it  may  be  overcome  by 
proving  any  matters  sufficient  for  that  purpose.    To  the 
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extent  here  indicated,  the  former  statute  is  repealed  by 
the  later  one;  and  if  the  amendment  is  construed  as  ap- 
plicable to  cases  where  the  sale  has  been  made  and  the 
deed  executed  prior  to  its  adoption,  and  that  would  have 
the  e£fect  to  impair  the  obligation  of  a  contract,  it  would, 
80  far,  be  void. 

It  must  be  conceded  tnat,  if  there  were  no  statute  creat- 
ing a  presumption  in  such  cases,  the  holder  of  a  tax  deed 
could  establish  no  title  to  the  premises  by  virtue  thereof, 
without  proof  that  every  requirement  of  the  statute,  con- 
cerning the  assessment  of  the  tax  and  enforcement  of  its 
payment,  had  been  complied  with.  He  is  entitled  to  the 
benefit  of  the  presumption,  because  the  legislature,  on 
account  of  public  policy,  has  said  he  should  be.  No  one 
would  contend  that  the  common  law  would  recognize  the 
acquisition  of  title  to  property,  under  statutory  proceed- 
ings, until  it  was  proved  that  they  were  duly  had.  The 
owner  could  not  be  divested  of  title,  in  such  a  case,  with- 
out a  strict  compliance  with  the  terms  of  the  statute;  and 
proof  of  such  compliance  would  have  been  essential  to 
establish  that  a  change  of  ownership  had  been  effected. 
The  question  is,  whether,  after  a  statute  has  been  enacted 
shifting  the  ornis  of  such  proof,  it  can  be  repealed  or 
changed  so  as  to  affect  the  rights  of  a  purchaser  at  a  tax 
sale,  where  the  tax  was  levied,  the  sale  made,  and  the  deed 
executed  during  the  life  of  the  statute,  without  destroying 
vested  rights  in  property. 

This  identical  question  in  principle  was  determined  in 
Smith  V.  Cleveland,  17  Wis.  573.  There  a  similar  statute 
was  repealed  by  the  legislature,  saving  acts  done  or  rights 
accrued  or  established,  and  providing  that  every  such  act 
or  right  should  remain  as  valid  and  effectual  as  if  the 
provision  so  repealed  had  remained  in  full  force.  Subse- 
quently the  legislature  passed  another  act,  in  which  it  was 
declared  that  any  deed  executed  prior  to  its  passage,  upon 
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the  sale  of  any  land  for  the  non-payment  of  taxes,  should 
be  prima  facie  evidence  only  of  the  regularity  of  all  pro- 
ceedings requisite  to  the  legal  and  eflfectual  execution 
thereof,  from  the  valuation  of  the  land  by  the  assessor  to 
the  execution  of  such  deed.  The  cburt  there  held  that 
the  latter  statute  was  invalid  as  impairing  the  obligation 
of  a  contract. 

But  in  Ilickox  v.  Tallman,  38  Barb.  608,  a  similar  case, 
it  was  held  that  a  grantee  in  such  a  deed  had  no  vested 
right  to  the  benefit  of  the  presumptions  in  respect  to 
the  regularity  of  the  sale,  and  all  the  proceedings  prior 
thereto,  authorized  by  the  statute  to  be  drawn  in  his 
favor;  that  it  was  competent  for  the  legislature  to  change 
the  burden  of  proof,  in  a  given  case,  from  one  party, 
and  cast  it  upon  another,  no  rule  of  evidence  at  common 
law  being  changed;  and  this  holding  is  approved  in  How- 
ard V.  Moot,  64  N.  Y.  262. 

I  am  inclined  to  be  skeptical  upon  the  point  that  the 
repeal  or  change  of  said  provision  of  statute  operated  to 
impair  the  obligations  of  the  contract  of  purchase  at  the 
tax  sale.  I  do  not  clearly  comprehend  that  the  obliga- 
tions in  favor  of  a  purchaser  can  be,  arising  out  of  a  sale 
in  invitum,  beyond  the  right  to  obtain  the  interest  of  the 
owner  in  the  thing  purchased  when  the  requisite  steps 
authorizing  the  eale  have  been  taken. 

I  am  aware  that  certain  oflScers  of  the  law  are  invested 
with  power,  in  certain  cases,  to  sell  and  transfer  the  inter- 
est of  a  party  in  property  again«*t  the  will  of  such  party, 
and  that  a  rightful  exercise  of  the  power  will  operate  to 
divest  the  title  to  the  property  out  of  the  party,  and  vest 
it  in  the  purchaser.  But  the  person  to  be  despoiled  of 
his  property  in  such  a  case  does  not  undertake  that  the 
power  will  be  properly  exercised,  nor  does  the  officer  who 
executes  the  deed.  The  purchaser  must  take  the  risk  of 
that  himself.     The  former  is  resistant.     He  says:  "  You 
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have  the  right  to  deprive  me  of  my  property  against  my 
will,  provided  you  pursue  the  power  conferred  upon  you 
strictly;  otherwise,  you  are  a  wrong-doer."  That  is  the 
attitude  he  occupies,  and  I  am  unable  to  discover  any  ob- 
ligation the  purchaser  in  such  case  can  claim  the  benefit 
of  further  than  I  have  suggested, — the  right  to  the  prop- 
erty in  case  the  power  has  been  duly  executed. 

The  legislature  of  the  state  at  one  time  deemed  it  wise 
and  judicious  to  declare  that  upon  the  delivery  of  a  tax 
deed  the  proceedings  required  or  directed  by  law  in  relation 
to  the  levy,  etc.,  should  be  presumed  regular,  and  to  have 
been  had  and  done  in  accordance  with  law,  and  that  such 
deed  should  be  prima  facie  evidence  of  title  in  the  grantee, 
''and  that  such  presumption  and  such  prima  facie  evi- 
dence should  not  be  disputed  or  avoided  except  by  proof" 
of  the  four  several  matters  before  enumerated.  Such  be- 
came the  law,  and  it  was  doubtless  an  advantage  to  pur- 
chasers of  tax  titles.  It  did  not  undertake  to  dispense 
with  any  of  the  requirements  of  the  law  necessary  to  the 
validity  of  the  sale  of  the  property  for  the-  non-payment 
of  the  tax;  but  by  changing  the  onu8  to  the  party  whose 
property  was  sought  to  be  sequestered,  and  requiring  him 
to  establish  the  irregularity  of  the  proceedings,  if  he  de- 
sired to  avoid  their  effect,  and  limit  the  inquiry  to  certain 
matters,  it  often  enabled  the  purchaser  to  hold  the  prop- 
erty, whether  he  was  lawfully  entitled  to  it  or  not.  This 
is  the  vested  right  of  property  in  the  purchaser,  it  seems 
to  me,  which  is  contended  for. 

What  obligation  there  is  in  favor  of  the  purchaser  to 
maintain  such  a  rule  of  evidence  is  more  than  I  can 
conceive.  He  is  deprived  of  no  legitimate  right  in  con- 
sequence of  the  change.  If  the  power  has  been  duly  exer- 
cised, his  title  to  the  property  is  assured;  if,  on  the  other 
hand,  the  conditions  upon  which  it  was  authorized  to  be 
exercised  have  not  been  performed,  he  has  no  right  to  it 
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The  change  in  the  law  has  removed  a  barrier  the  legis- 
lature interposed  against  a  full  inquiry  into  the  matter, 
and  I  do  not  think  it  has  the  effect  to  impair  the  obliga- 
tion of  any  contract,  although  it  has  modified  the  former 
rule  of  evidence  upon  the  subject.  It  follows  from  this 
view  that  the  judgment  appealed  from  must  be  reversed, 
and  the  case  remanded  for  a  new  trial. 

Lord,  C.  J.,  expresses  no  opinion  upon  the  second  ques- 
tion considered  herein. 

PETITION   FOR   REHEARING. 
[FUed,March  6,  1S88.] 

Per  Curiam. — We  have  considered  with  some  care  the 
petition  for  rehearing  herein,  and  are  constrained  to 
adhere  to  the  opinion  we  have  before  expressed.  We  are 
satisfied  that  the  offer  made  at  the  trial  to  show  that  the 
lots  in  question  were  included  with  two  other  lots  in  the 
attempted  assessment  should  have  been  allowed,  and  that 
if  such  proof  were  made,  the  assessment  should  be  deemed 
a  nullity.  Several  lots  of  land  belonging  to  different 
owners  cannot  legally  be  assessed  to  one  of  them,  and  the 
value  of  all  fixed  at  a  gross  sum.  What  the  effect  would 
be  where  the  lots  so  assessed  all  belong  to  the  same  party, 
we  express  no  opinion. 

Upon  the  question  of  the  construction  of  the  act  of 
1887,  amending  section  90,  chapter  57,  Miscellaneous 
Laws,  our  former  views  remain  the  same,  although  we 
are  conscious  that  the  question  approaches  very  near  the 
dividing  line  between  the  remedy  and  the  obligation  of 
contracts.  We  have  been  unable,  however,  to  discover 
any  authority  convincing  us  that  the  amendment  oper- 
ates further  than  to  change  a  rule  of  evidence  which  the 
legislature  has  at  all  times  full  power  to  effect  wilhout 
impairing  the  obligation  of  contracts.  (Oooley  on  Con- 
stitutional Limitations,  sec.  451.) 

The  petition  will  therefore  be  denied. 
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[Faed  November  1,  1888,]  "iT^ 

GEORGE  MILLER,  Appellant,  v.  HENRY  LYNCH,     -^^-^' 
Respondent. 

StATirrB  ov  Frauds —Aqrsiment  to  Answer  for  Amothir's  Debt,  when 
New  akd  Orioinal,  and  when  Collateral.  —  S.  was  indebted  to  M.  in 
the  snm  of  one  hundred  and  sixty  dollars,  to  be  paid  in  rails  at  fifty  dol- 
lars per  thousand,  to  secure  the  performance  of  which  agreement  S.  had 
pledged  certain  property  to  M.  If  the  defendant  agreed  with  the  plain- 
tiff to  pay  him  the  one  hundred  and  sixty  dollars  which  S.  owed  him,  and 
that  in  consideration  of  such  agreement  the  plaintiff  discharged  S.  from  all 
liability  for  aaid  debt,  and  released  the  property  which  he  held  in  pledge 
for  its  payment,  the  defendant's  agreement  to  pay  the  one  hundred  and 
sixty  dollars  to  M.  is  a  new  and  original  agreement,  and  is  not  within  the 
statute  of  frauds.     AiUer,  it  is  within  the  statute,  and  void. 

Btatute  of  Frauds  —  Verbal  Promise.  —  A  verbal  promise  to  pay  the 
debt  of  another  if  the  creditor  will  forbear  to  sue  or  discontinue  a  suit 
already  begun,  or  release  a  lien  on  personal  property  held  in  pledge,  un- 
less the  promisor  derives  a  benefit  therefrom  peculiar  to  himself,  are  all 
collateral  undertakings,  and  within  the  statute,  unless  in  writing. 

Appeal  from  Union  County. 

Jt.  Eahin  &  Brother,  for  Appellant. 

G.  G,  Bingham,  for  Respondent. 

Strahan,  J. — The  amended  complaint  states,  in  sub- 
stance: That  on  the  twentieth  day  of  March,  1887,  one 
John  Smith  was  indebted  to  the  plaintiff  in  the  sum  of 
one  hundred  and  sixty  dollars,  to  be  by  him  paid  in  rails, 
viz.,  three  thousand  rails  at  fifty  dollars  per  thousand,  to 
be  made  and  delivered  on  or  before  July  1, 1887,  and  that, 
as  security  for  the  payment  thereof  by  said  John  Smith 
to  plaintiff,  plaintiff  had  a  pledge  therefor, — two  horses, 
two  sets  of  harness,  and  wagon  and  bob-sled;  that  said 
defendant,  on  said  twentieth  day  of  March,  1887,  being 
desiroas  to  obtain  the  services  of  said  Smith,  and  in  order 
to  obtain  his  services,  requested  the  plaintiff  to  release  him 
from  his  said  contract  to  make  and  deliver  the  said  rails. 
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viz.,  three  thousand  rails,  and  to  release  the  said  property 
so  pledged  for  the  payment  thereof,  and  in  consideration 
that  the  plaintiff  would  release  the  said  John  Smith  and 
the  said  pledged  property,  the  defendant  undertook  and 
agreed  to  pay  to  plaintiff  said  sum  of  one  hundred 
and  sixty  dollars  in  money  on  or  before  June,  1887; 
that  thereupon,  and  in  consideration  of  said  promise  of 
the  defendant,  and  with  the  approval  of  said  John  Smith 
then  and  there  given,  the  plaintiff  did  so  release  the  said 
John  Smith  from  his  said  contract  to  make  and  deliver 
said  rails,  and  also  did  so  release  the  property  so  pledged 
for  the  payment  thereof,  and  accepted  the  defendant  and 
his  undertaking  to  pay  the  said  amount  in  money,  etc. 

The  answer  denied  each  material  allegation  in  the  com- 
plaint. Upon  the  trial  the  plaintiff  was  nonsuited  by  the 
court  after  all  the  evidence  offered  by  him  was  excluded, 
to  all  of  which  proper  exceptions  were  taken. 

The  plaintiff,  George  Miller,  being  on  the  stand  as  a  wit- 
ness in  his  own  behalf,  his  attorney  sought  and  offered  to 
prove  by  him  "that  defendant  came  to  plaintiff's  house 
and  desired  John  Smith  to  work  for  him,  and  agreed  with 
plaintiff  that  if  plaintiff  would  release  him  from  his  con- 
tract to  plaintiff  to  get  out  and  deliver  rails,  and  would 
release  the  property  held  in  pledge  therefor,  the  defend- 
ant would  pay  the  plaintiff  the  value  of  the  rails,  viz., 
three  thousand  rails  at  fifty  dollars  per  thousand,  and 
that  plaintiff,  in  consideration  of  said  promise,  released 
said  John  Smith  from  his  contract,  and  did  release  the 
property  so  held  in  pledge;  and  that  John  Smith  was 
present  and  assented  to  that  arrangement.  And  the  de- 
fendant requested  plaintiff  to  release  said  John  Smith 
from  liability  to  the  plaintiff  on  the  contract  testified  to, 
and  to  release  said  pledged  property."  All  of  which  tes- 
timony was  objected  to  by  defendant's  counsel  as  incom- 
petent, unless  shown  to  be  in  writing,  and  the  objection 
was  sustained. 
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These  offers  of  evidence  and  the  ruling  of  the  court 
excluding  them  present  the  only  material  questions  ne- 
cessary to  be  considered  on  this  appeal.  By  these  rulings 
the  court  below,  in  effect,  held  that  the  promise  of  the 
defendant  was  within  the  statute,  and  therefore  void,  be- 
cause not  in  writing. 

1.  Upon  the  argument  here  it  was  contended  on  the 
part  of  the  appellant  that  this  was  a  new  and  original 
undertaking  on  the  part  of  the  defendant,  made  upon  a 
new  consideration,  and  in  no  sense  ^'an  agreement  to 
answer  for  the  debt,  default,  or  miscarriage  of  another." 
That  depends  entirely  on  the  question  of  fact  whether  or 
not  Smith's  debt  to  the  plaintiff  was  discharged. 

If  his  liability  to  the  plaintiff  was  extinguished  by  the 
new  agreement,  so  that  the  plaintiff  had  no  further  claim 
against  him  either  for  the  rails  or  the  debt,  then  the  de- 
fendant's agreement  was  a  new  and  original  undertaking, 
in  no  sense  collateral,  and  is  not  within  the  statute  of 
frauds.  {Day  v.  Clocy  4  Bush,  563;  Yale  v.  Edgertouj 
14  Minn.  194;  Booth  v.  Eighmie,  60  N.  Y.  238;  Underwood 
V.  LovelctcCj  61  Ala.  155;  Stone  v.  SymTnea,  18  Pick.  467; 
Watson  V.  Jacobs,  29  Vt.  169;  Oleason  v.  Briggs,  28  Vt. 
135;  Lord  v.  Davidson,  3  Allen,  131;  Eddy  v.  Roberts,  17 
HI.  505;  Warren  v.  Smith,  24  Tex.  484;  Harris  v.  Young^ 
40  Ga.  65;  Furbish  v.  Goodnough,  98  Mass.  296.) 

On  the  other  hand,  if  Smith's  debt  to  the  plaintiff  was 
not  discharged  or  extinguished  by  the  agreement,  and 
what  the  parties  did  at  the  time  the  new  agreement  was 
made,  then  the  defendant's  agreement,  being  collateral,  is 
within  the  statute  of  frauds,  and  is  void,  unless  in  writing. 
The  fact  that  Smith  was  released  from  his  obligation  to 
make  the  rails,  and  that  the  plaintiff  released  Smith's 
property  which  he  had  in  pledge  to  secure  the  perform- 
ance of  Smith's  agreement,  would  make  no  difference. 

A  verbal  promise  to  pay  the  debt  of  another  if  the 
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creditor  will  forbear  to  sue,  or  discontinue  a  suit  already 
begun,  or  release  an  attachment,  or  if  be  will  forbear 
making  an  attachment,  unless  the  promisor  derives  a 
benefit  or  advantage  therefrom  peculiar  to  himself,  are 
clearly  collateral  undertakings,  and  within  the  statute,  and 
are  void,  unless  in  writing.  {Forth  v.  Stanton,  20  Wend. 
201;  Thomas  v.  Delphy,  33  Md.  373;  Hilton  v.  Dinsrrme, 
21  Me.  410;  Duffy  v.  Munch,  42  N.  Y.  243;  Licher  v.  Levy, 
3  Met.  (Ky.)  292.) 

If  Smiths  obligation  to  pay  the  plaintiff  the  amount 
specified  remained  in  force, — and  it  did  unless  the  plain- 
tiff released  him  from  liability  to  pay, — the  defendant's 
promise,  being  collateral,  could  not  be  enforced  unless  the 
same  was  evidenced  by  writing.  {Furbish  v.  Goodnough, 
supra;  Gill  v.  Herrick,  111  Mass.  501;  Curtis  v.  Brown,  5 
Cush.  488;  1  Wms.  Saund.  233;  Brittian  v.  ThrailkiU,5 
Jones,  329;  Stones  v.  Symmes,  18  Pick.  467;  Brown  v. 
Ilazen,  11  Mich.  219;  Shoemaker  v.  King,  40  Pa.  St.  107; 
Newell  V.  Ingraham,  15  Vt.  422;  Noyes  v.  Humphries,  11 
Gratt.  636.) 

The  amended  complaint,  while  it  alleges  that  Smith 
was  discharged  by  the  plaintiff  from  his  obligation  to 
make  the  rails,  does  not  directly  allege  that  he  was  re- 
leased from  the  debt;  but  it  was  not  demurred  to,  and 
the  plaintiff  then  and  now  claims  a  more  liberal  construc- 
tion of  its  terms.  Upon  the  trial,  he  offered  to  prove  that 
John  Smith  was  released  from  his  contract  with  the  plain- 
tiff, which  the  court  refused  to  permit. 

Under  all  the  facts  disclosed  by  this  record,  we  are  not 
satisfied  with  this  ruling.  The  court  ought  to  have  per- 
mitted the  evidence  to  have  been  introduced,  and  the 
plaintiff  then  might  have  been  permitted  to  amend  his 
pleadings  so  as  to  make  it  conform  to  the  facts  proved; 
or  if  that  were  not  done,  or  if  the  evidence  failed  to  show 
that  Smith's  debt  to  the  plaintiff  was  discharged,  it  would 
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have  been  the  duty  of  the  court  to  have  instructed  the 
jury  to  find  a  verdict  for  the  defendant. 

Thinking  it  probable  that  the  merits  of  this  case  were 
not  reached  upon  the  previous  trial,  we  reverse  the  judg- 
ment, and  remand  the  cause  for  a  new  trial. 


[Filed  November  5,  18S3.] 

BOARD  OF  RAILROAD  COMMISSIONERS  OF  THE 
STATE  OF  OREGON,  Respondent,  v.  OREGON 
RAILWAY  AND  NAVIGATION  COMPANY,  Appel- 

LANT. 

OomonumvBS^  Board  o7— Leoislatttb  Powxbs  o7.  —  A  power  conferred 
hj  the  legislature  upon  a  board  of  commlBsioners  required  to  be  exercised  : 
with  reference  to  the  affairs  of  certain  corporations  will  not  be  extended 
by  implication,  and  the  acts  which  the  b(»rd  attempts  to  do  under  the 
power  will  not  be  upheld,  unless  the  authority  to  do  them  is  affirmatively 
shown  to  be  included  in  it,  where  the  legislative  assembly  of  the  state 
passed  an  act  creating  a  board  of  railroad  commissioners,  empowering  it  to 
examine  into  the  affurs  of  railroad  corporations  doing  business  within  the 
state,  and  required  it  to  make  a  biennial  report*  with  such  suggestions  "  as 
to  what  changes  in  the  classification  of  freights  or  what  change  in  the  rate 
of  freight  or  fares  are  advisable  for  the  public  welfare,"  but  conferred  no 
express  authority  upon  the  board  to  regulate  the  price  of  freight,  or  to  de- 
tennine  when  freight  charges  were  unreasonable. 

Ib>  —  7%t9tfare  kdd,  that  the  board  had  no  jurisdiction  to  require  a  railroad 
company  to  refund  to  a  shipper  a  sum  of  money  alleged  to  have  been  ex- 
acted from  him  in  excess  of  a  reasonable  charge  for  the  shipment. 

In>  —  BM  /krthert  that  where  such  act  directed  the  board  to  examine  into 
such  afBsirs,  and  specially  required  it  to  report  the  result  of  its  investiga- 
tioQ  oonoeming  specific  matters  to  the  legislature,  evidently  for  the  pur- 
pote  of  its  action  thereon^  it  would  not  be  presumed  that  the  act  in.tended 
to  give  the  board  authority  to  adjust  those  matters,  although  it  was  em- 
powered by  certain  provisions  therein  contained  to  hear  complaints  made 
by  persons  against  railroad  companies  on  account  of  acts  in  general  done 
or  omitted  to  be  done  by  them. 

In. — Ami  Md  fwriker^  that  a  provision  in  the  act,  to  the  effect  that  whenever 

any  railroad  company  violated,  refused,  or  neglected  to  obey  any  lawful 

order  or  requimment  of  the  board,  to  enter  complaint  in  the  circuit  court 

of  the  state,  nttang  in  equity,  and  that  toeh  court  should  have  power,  upon 
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notice  to  the  oompeay,  to  proceed  to  hear  and  determine  the  matter  speed- 
ily, etc,  did  not  anthoriae  sach  a  proceeding  in  order  to  enforce  the  repay- 
ment of  money  charged  on  freight  daimed  to  be  in  ezceas  of  a  rcaaooable 
charge;  that  a  claim  of  that  character  can  only  be  enfmved  by  a  common- 
law  action. 

• 

Appeal  from  the  Circuit  Court  for  the  county  of  Uma- 
tilla. 

Morton  D.  Clifford,  District  Attorney,  J.  H,  Slater,  and 
Tu^tin  &  LeteurCf  for  Respondent. 

Dolph,  BeUinger,  MaUory,  and  Simon,  for  Appellant. 

Thayer,  C.  J. — The  respondent  herein  instituted  a  pro- 
ceeding in  said  court  against  the  appellant,  to  require  it 
to  refund  to  one  E.  J.  Summerville  the  sum  of  eleven  dol- 
lars, claimed  to  be  an  excess  over  and  above  a  reasonable 
compensation,  exacted  by  the  appellant  from  said  Sum- 
merville, for  transporting  for  him  a  car-load  of  wheat  from 
Pendleton  to  Portland.  The  respondent  was  created  by 
an  act  of  the  legislative  assembly  of  the  state,  entitled  ''An 
act  to  create  and  establish  a  board  of  railroad  commis- 
sioners, and  to  define  and  regulate  its  powers  and  duties, 
and  to  fix  the  compensation  of  its  members,"  approved 
February  18,  1887. 

The  appellant  is  a  railroad  corporation  organized*  under 
the  laws  of  the  state,  and  maintains  a  lino  of  railroad  be- 
tween the  points  mentioned,  and  at  other  places  within  the 
state.  The  proceeding  was  taken  under  the  said  act,  and 
the  main  question  presented  for  the  consideration  of  this 
court  is,  whether  it  authorizes  said  board  to  maintain 
a. proceeding  to  obtain  relief  of  the  character  claimed 
therein.  I  suppose  it  has  become  the  settled  doctrine 
that  the  legislature  has  authority  to  establish  reasonable 
regulations  for  the  control,  in  certain  particulars,  of  all 
corporations  whose  business  is  of  a  quasi  public  charac- 
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ter,  and  that,  to  enable  it  to  exercise  such  authority  pru- 
'  dently  and  intelligently,  it  may  provide  for  an  inspection 
of  the  affairs  of  the  corporation  which  concern  the  gen- 
eral community.  This  authority  arises  out  of  the  princi- 
ple that  such  institutions  enjoy  privileges  and  franchises 
created  for  the  benefit  of  the  public,  and  is  ex<>rci^'ed  in 
order  that  the  public  may  not  fail  to  receive  it.  Such 
regulations  must  not  be  arbitrary  or  capricious.  Their 
aim  and  object  must  be  to  promote  the  welfare  of  society; 
otherwise  they  cannot  be  enforced.  The  legislature  has 
the  right  to  judge  as  to  when  the  public  necessity  requires 
the  adoption  of  such  measures,  but  the  courts  may  deter* 
mine  whether  a  particular  regulation  is  a  reasonable  exer- 
cise of  the  power. 

It  is  difficult  to  ascertain,  from  an  examination  of  said 
act,  what  power  the  legislature  conferred  upon  the  said 
board.  Counsel  for  the  appellant  claims  that  no  power 
whatever  has  been  conferred  upon  it,  except  to  find  out  as 
to  the  freights  and  fares  charged  by  common  carriers,  and 
certain  other  facts,  and  report  the  same  to*  the  legislature. 

Section  9  of  the  act  provides  that  ''said  board  may 
inquire  into,  ascertain,  and  report  to  itself  the  method 
by  which  the  accounts  of  corporations  operating  railroads 
or  street  railways  are  kept." 

Section  10  provides  that  ''the  board  shall  make  a  bien- 
nial report  to  the  legislative  assemblyi  including  such 
statements,  facts,  and  explanations  as  will  disclose  the 
actual  workings  of  the  system  of  railroad  transportation 
of  freight  and  passengers,  and  its  bearings  on  the  busi- 
ness prosperity,  etc.,  with  suggestions  in  relation  thereto, 
etc.,  as  to  them  may  seem  appropriate.  They  shall  also, 
at  such  times  as  they  may  deem  advisable,  examine  any 
particular  subject  connected  with  the  condition  and  man- 
agement of  railroads,  and  report  to  the  legislative  assem- 
bly their  doings  thereon  and  their  reasons  therefor." 
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Section  11  provides  that  "said  commissioners  shall 
examine  into  the  condition  and  management  of  all  oth.er 
matters  concerning  the  business  of  the  railroads  of  the 
state,  so  far  as  the  same  affect  or  relate  to  the  interests  of 
the  public,  and  to  the  accommodation  and  security  of 
passengers  or  persons  doing  business  therewithi  and 
whether  such  railroad  companies  or  corporation,  their 
officers,  etc.,  comply  with  the  laws  of  this  state  now  in 
force  or  which  shall  hereafter  be  in  force  concerning 
them,  and  such  other  matters  as  they  may  deem  impor- 
tant; and  for  such  purpose  said  commissioners  shall  have 
the  right  to  examine  all  the  books,  etc.,  of  any  railroad 
company  or  corporation  in  this  state,  and  they  shall  have 
power  to  examine,  under  oath,  etc.,  any  and  all  directors, 
etc.,  of  any  such  railroad  corporations,  and  any  other 
person,  concerning  any  matter  relating  to  the  condition 
and  management  of  the  business  of  such  company  or 
corporation." 

Section  12  provides  that  "any  person,  etc.,  complain- 
ing  of  anything  done  or  omitted  to  be  done  by  any 
common  carrier  subject  to  the  provisions  of  this  act,  in 
contravention  of  the  provisions  thereof,  may  apply  to 
said  commission  by  petition,  which  shall  briefly  state  the 
facts,  whereupon  a  statement  of  the  charges  thus  made 
shall  be  forwarded  by  the  commission  to  such  common 
carrier,  who  shall  be  called  upon  to  satisfy  the  complaint 
or  to  answer  the.  same  in  writing  within  a  reasonable 
time,  to  be  specified  by  the  commission.  If  such  com- 
mon carrier  within  the  time  specified  shall  make  repara- 
tion for  the  injury  alleged  to  have  been  done,  said  carrier 
shall  be  relieved  of  liability  to  the  complainant  only  for 
the  particular  violation  of  law  thus  complained  of.  If 
such  carrier  shall  not  satisfy  the  complaint  within  the 
time  specified,  or  there  shall  appear  to  be  any  reasonable 
ground  for  investigating  said  complaint,  it  shall  be  the 
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duty  of  the  commission  to  investigate  the  matter  com* 
plained  of  in  such  manner  and  by  such  means  as  it  sliall 
deem  proper.  No  complaint  shall  at  any  time  be  dis* 
missed  because  of  the  absence  of  direct  damage  to  the 
complainant.'' 

Section  13  provides  that  "whenever  an  investigation 
shall  be  made  by  said  commission,  it  shall  be  its  duty  to 
make  a  report  in  writing  in  respect  thereto,  which  shall 
inclade  the  findings  of  fact  upon  which  the  conclusions  of 
the  commission  are  based,  together  with  its  recommenda- 
tion as  to  what  reparation,  if  any,  should  be  made  by  the 
common  carrier  to  any  party  or  parties  who  may  be  found 
to  have  been  injured,  and  such  finding  so  made  shall 
thereafter,  in  all  judicial  proceedings,  be  deemed  prima 
facie  evidence  as  to  each  and  every  fact  found.  All  re- 
ports of  investigations  made  by  the  commission  shall  be 
eutered  of  record,  and  a  copy  thereof  shall  be  furnished 
to  the  party  who  may  have  complained,  and  to  any  com- 
mon carrier  that  may  have  been  complained  of.'' 

Section  14  provides  that  *'  if,  in  any  case  in  which  an 
investigation  shall  be  made  by  said  commission,  it  shall 
be  made  to  appear  to  the  satisfaction  of  the  commission, 
etc.,  that  anything  has  been  done  or  omitted  to  be  done, 
in  violation  of  the  provisions  of  this  act,  or  of  any  law 
cognizable  by  said  commission,  by  any  common  carrier, 
or  that  any  injury  or  damage  has  been  sustained  by  the 
party  or  parties  complaining,  or  by  other  parties  ag- 
grieved, in  consequence  of  any  such  violation,  it  shall  be 
the  duty  of  the  commission  to  forthwith  cause  a  copy  of 
its  reports  in  respect  thereto  to  be  delivered  to  such 
common  carrier,  together  with  a  notice  to  said  common 
carrier  to  cease  and  desist  from  such  violation,  or  to  make 
reparation  for  the  injuries  so  found  to  have  been  done,  or 
both,  within  a  reasonable  time,  to  be  specified  by  the  com- 
mission; and  ify  within  the  time  specified,  it  shall  be  made 
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to  appear  to  the  commission  that  such  common  carrier 
has  ceased  from  such  violation  of  law,  and  has  made 
reparation  for  the  injury  found  to  have  been  done,  in 
compliance  with  the  report  and  notice  of  the  commission, 
or  to  the  satisfaction  of  the  party  complaining,  a  state- 
ment to  that  effect  shall  be  entered  of  record  by  the  com- 
mission, and  the  said  common  carrier  shall  thereupon  be 
relieved  from  further  liability  or  penalty  for  such  partic- 
ular violation  of  law/' 

Section  15  provides  that  ''whenever  any  common  car- 
rier,  as  defined  in  and  subject  to  the  provisions  of  this  act, 
shall  violate  or  refuse  or  neglect  to  obey  any  lawful  order 
or  requirement  of  the  commission  in  this  act  name^,  it 
shall  be  the  duty  of  the  commission,  and  lawful  for  any 
company  or  person  interested  in  such  order  or  require- 
ment, to  enter  complaint  in  the  circuit  court  of  the  state, 
sitting  in  equity,  in  the  judicial  district  in  which  the 
violation  or  disobedience  of  such  order' or  requirement 
shall  arise,  alleging  such  injury,  and  the  said  court  shall 
have  power  to  hear  and  determine  the  matter  at  any  time 
after  service  of  the  complaint,  in  the  usual  way,  on  such 
short  notice  to  the  common  carrier  complained  of  as  the 
court  shall  deem  reasonable,  and  said  court  shall  proceed 
to  hear  and  determine  the  matter  speedily,  in  such  man- 
ner as  to  do  justice  in  the  premises;  and  on  such  hearing, 
the  report  of  said  commission  shall  be  prima  facie  evi- 
dence of  the  matter  therein  stated,  and  if  it  be  made  to 
appear  to  such  court  on  such  hearing  that  the  lawful  order 
or  requirement  of  said  commission  exercised  in  pursuance 
of  the  provisions  of  this  act  has  been  violated  or  dis- 
obeyed, it  shall  be  lawful  for  such  court  to  issue  a  writ  of 
injunction  or  other  proper  process,  mandatory  or  other- 
wise, to  restrain  such  common  carrier  from  further  con- 
tinuing such  violation  or  disobedience,  and  enjoining 
obedience  to  the  same;  and  in  case  of  any  disobedience  of 
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any  such  writ  of  injunction,  or  other  proper  process,  man- 
datory or  otherwise,  it  shall  be  enforced  by  proper  process 
issued  out  of  said  courf 

Section  17  of  said  act  provides  to  the  effect  that  when- 
ever the  commissioners  deem  that  repairs  are  necessary 
upon  any  railroad,  or  an  addition  to  or  a  change  of  its 
stations  or  station-houses,  or  change  in  its  rates  of  fares 
for  transporting  freight  or  passeugers,  or  in  the  mode  of 
operating  its  road  and  conducting  its  business,  they  shall 
in  writing  inform  the  corporation  of  the  improvements  or 
changes  which  they  consider  proper,  and  a  report  of  the 
proceedings  of  compliance  or  of  a  refusal  to  comply  with 
such  suggestions  shall  be  included  in  their  biennial  re- 
port to  the  legislative  assembly. 

Section  18  of  the  act  requires  the  board  to  investigate 
the  causes  of  any  accident  on  any  railroad  resulting  in 
loss  of  life,  and  invests  it  with  discretionary  power  to  in- 
vestigate any  accident  on  such  road. 

Section  19  requires  every  railroad  company  or  corpora- 
tion, on  request,  to  furnish  'said  board  aay  information 
required  by  it  concerning  the  condition,  management, 
and  operation  of  the  road  or  business  of  such  company  or 
corporation. 

Section  20  of  said  act  provides  that  the  board  may 
prescribe  the  form  of  the  annual  statement  required  to 
be  transmitted  to  the  secretary  of  state  by  every  company 
or  corporation  owning  or  operating  a  railroad  in  this 
state  provided  for  by  act  of  the  legislative  assembly  of 
the  state  of  Oregon,  approved  February  26,  1885,  and 
empowers  the  board  to  make  changes  and  additions  to 
such  form,  and  requires  it  to  examine  such  statements 
when  tiled,  and  if  the  same  be  defective  or  appear  erro- 
neous, to  notify  the  corporation  to  correct  it. 

Section  22  of  said  act  provides  that  in  case  any  railroad 
company  or  corporation  refuses  to  submit  its  books,  etc., 
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to  the  examination  of  the  board,  or  to  famish  the  informa- 
tion provided  for  in  the  act,  or  fails,  neglects,  or  refuses  to 
do  or  perform  any  of  the  requirements  of  the  act,  it  shall 
forfeit  and  pay  to  the  state  of  Oregon  for  every  such  offense 
a  sum  of  not  less  than  one  hundred  dollars  nor  more  than 
five  hundred  dollars,  to  be  recovered  in  an  action  in  the 
name  of  the  state  of  Oregon  against  such  company  or  cor- 
poration. 

And  section  23  of  the  act  empowers  the  board  to  enter 
the  cars,  depots,  stations,  and  other  places*  of  business  of 
such  corporations,  for  the  purpose  of  inspecting  the  ^me, 
and  to  observe  the  manner  and  methods  in  which  the 
business  of  such  corporations  is  done. 

These  sections  of  the  act  contain,  so  far  as  I  am  able  to 
discover,  all  the  provisions  bearing  upon  the  question 
submitted,  and  it  must  be  ascertained  from  them  whether 
the  proceeding  can  be  maintained  or  not.  The  main  ob- 
ject of  the  act  was  to  ascertain  the  condition  of  railroad 
affairs  in  the  state,  and  the  manner  in  which  they  are  being 
conducted.  Sections  9, 10,  and  11  thereof  clearly  indicate 
that  such  was  its  purpose.  Said  sections  endow  the  board 
of  commissioners  created  by  the  act  with  ample  power 
to  investigate  the  subject.  This  was  obviously  done  in 
order  to  enable  the  legislature  to  judge  as  to  whether  the 
railroad  management  was  such  as  was  calculated  to  con- 
serve the  best  interests  of  the  public,  whether  the  public 
were  being  dealt  fairly  with  by  those  in  charge  of  such 
management,  and  whether  changes  could  not  be  made 
which  would  be  beneficial  to  the  community.  The  state 
has  an  interest  in  such  matters,  and  it  is  highly  proper 
that  the  legislature  should  inquire  into  them;  and  should 
it  ascertain  that  the  railroad  companies  were  pursuing  a 
selfish,  mercenary  course,  and  disregarding  the  rights  of 
their  patrons,  it  could  provide  suitable  regulations  to 
remedy  the  mischief.     Whether  a  railroad  company  is 


Nov.  1888.]  Railroad  Comm'rs  v.  Railway  etc.  Co.  ^  73 

opinion  of  the  Conrt — Thayer,  C.  J. 

employing  suitable  means  and  appliances  for  the  trans- 
portation  of  freight  and  passengers  over  the  line  of  its  road 
with  reasonable  safety  and  dispatch,  and  as  cheaply  as  it 
can  afford  to  do,  and  obtain  a  fair  profit,  in  view  of  the 
amount  of  its  investment,  is  always  a  pertinent  subject  of 
inquiry  for  the  legislature;  and  the  object  of  the  act,  it 
seems  to  me,  from  the  general  spirit  and  tenor  of  it,  in 
creating  the  board  of  commissioners  and  clothing  it  with 
the  functions  it  possesses,  was  for  the  purpose  of  making 
such  inquiry. 

I  cannot  conclude  that  the  legislature  undertook  to  cor- 
rect the  abuses  of  railroad  companies  before  it  could  know 
with  any  certainty  whether  they  had  been  committed.  It 
would  not  be  likely  to  appoint  a  commission  for  execution, 
to  precede  one  of  inquiry,  nor  that  it  would  delegate  its 
discretion  in  so  important  a  matter  to  an  inferior  board, 
to  be  exercised. 

The  railroad  enterprises  in  this  state  are  aJs  yet  in  their 
infancy.  The  people  are  greatly  interested  in  having  them 
extended  into  every  district  where  marketable  articles 
are  produced,  and  it  would  be  very  unwise,  as  well  as  un- 
just,  to  pursue  a  rash  a'nd  narrow  policy  towards  them. 

It  is  not  contended  on  the  part  of  the  respondent  that 
said  act  invested  the  board  of  commissionetrs  with  author- 
ity to  fix  the  rate  to  be  charged  for  the  transportation  of 
freight  or  passengers,  nor,  as  I  view  it,  were  they  empow- 
ered to  determine  what  charges  were  reasonable  or  unrea- 
sonable. They  were  required  to  make  a  biennial  report 
to  the  legislative  assembly,  with  such  suggestions  ''as  to 
what  changes  in  the  classification  of  freights,  or  what 
change  in  the  rates  of  freight  or  fares,  are  advisable  for 
the  public  welfare.''     (Section  10  of  act;  also  section  17.) 

This  is  the  only  provision  in  the  act  I  have  been  able 
to  find  which  imposes  any  duty  upon  the  board  in  regard 
to  rales  and  fares. 
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Section  12  of  the  act  requires  the  board  to  investigate 
complaints  made  by  certain  persons  against  common 
carriers  subject  to  the  provisions  Of  the  act,  on  account  of 
anything  done  or  omitted  to  be  done  by  any  such  common 
carrier  in  contravention  of  its  provisions. 

Section  13  makes  it  the  duty  of  the  board  to  make  a 
report  of  an  investigation  made  by  it,  including  findings 
of  fact  upon  which  its  conclusions  are  based. 

Section  14  makes  it  the  duty  of  the  board,  in  any  case 
in  which  an  investigation  is  made,  and  it  appears  to  the 
satisfaction  of  the  board  that  anything  has  been  done  or 
omitted  to  be  done  in  violation  of  the  provisions  of  the 
act,  or  of  any  law  of  which  the  board  has  cognizance,  by 
any  common  carrier,  or  that  any  injury  or  damages  have 
been  sustained  by  the  party  or  parties  complaining,  or  by 
other  parties  aggrieved,  in  consequence  of  any  such  viola- 
tion, to  forthwith  cause  a  copy  of  its  report  in  respect 
thereto  to  be  delivered  to  such  common  carrier,  etc. 

And  section  15  makes  it  the  duty  of  the  board,  whenever 
any  such  common  carrier  shall  violate,  or  refuse,  or  neglect 
to  obey  any  lawful  order  or  requirement  of  the  board,  to 
enter  complaint  as  therein  provided. 

Neither  of  these  sections,  however,  specifies  the  particu- 
lar subjects  to  be  investigated,  nor  what  acts  done  or 
omitted  to  be  done  by  such  common  carrier  would  be  a 
violation  of  the  act,  or  of  the  law  of  which  the  board  has 
cognizance,  or  what  would  be  a  lawful  order  or  require- 
ment of  the  board;  nor  does  any  section  of  it  indicate 
what  law  the  board  has  cognizance  of. 

The  result  is,  that  the  act  is  hopelessly  ambiguous  as 
to  the  jurisdiction  of  the  board  beyond  the  authority 
before  referred  to.  It  has  power  in  conducting  its  investi- 
gations to  compel  railroad  companies  to  furnish  it  infor- 
mation as  provided  in  section  19  of  the  act,  and  aldo  to 
compel  them  to  adopt  such  form  of  annual  statement 
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required  by  the  act  of  February  26,  1885,  to  be  trans- 
mitted to  the  secretary  of  state  as  it  may  prescribe  by 
virtue  of  section  20  of  the  act.  But  an  attempt  on  the 
part  of  the  board  to  adjust  claims  between  railroad  com- 
panies and  persons,  firms,  corporations,  or  associations, 
etc.,  and  to  enforce  obedience  to  its  orders  made  in  respect 
thereto,  in  the  manner  specified  in  section  16  of  the  act, 
would  be  groping  in  the  dark. 

The  first  question  arising  would  be.  What  contention 
between  the  railroad  company  and  such  persons,  firms, 
etc.,  has  it  jurisdiction  of?  The  answer  to  that  question 
cannot  be  left  to  speculation.  The  jurisdiction  of  such 
eommissions  is  not  given  by  implication.  Commissions 
of  that  character  are  mere  creatures  of  statute,  and  .possess 
no  power  except  what  the  statute  expressly  confers  upon 
them. 

Again,  if  the  board  had  jurisdiction  to  investigate  com- 
plaints for  overcharges  on  freight,  its  order  to  refund  the 
excess  cotild  not  be  enforced  in  the  manner  provided  in 
section  15  of  the  act.  The  recovery  of  money  unjustly 
exacted  in  such  cases  is  a  common -law  remedy,  and  the 
party  against  whom  the  claim  is  made,  whether  a  natural 
person  or  a  corporation,  has  the  right  to  a  trial  by  jury 
before  its  repayment  can  be  enforced. 

A  summary  remedy  of  the  character  of  the  one  pro- 
vided for  cannot  be  used  to  enforce  a  claim  for  damages 
arising  ex  earUractu  or  ex  delicto^  although  it  might  be 
employed  to  compel  the  performance  of  a  specific  duty 
necessary  to  the  administration  of  public  affairs. 

The  several  sections  of  the  act,  taken  together,  present 
an  incongruity,  and  leave  an  impression  that  it  was 
made  up  by  a  sort  of  patchwork.  Sections  9,  10,  11,  and 
17  clearly  indicate  that  the  object  of  the  investigation  of 
the  affairs  of  railroad  corporations  is  for  the  purpose  of 
ascertaining  facts  to  be  included  in  the  biennial  report 
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which  the  board  is  required  to  make  to  the  legislative 
assembly;  while  it  might  be  inferred  from  sections  12, 13, 
and  14  that  its.  object  was  to  constitute  the  board  a  kind 
of  tribunal  of  conciliation  to  adjust  the  claims  of  per- 
sons against  the  railroad  companies,  and  to  establish 
prima  facie  evidence  of  their  validity;  and  section  15 
makes  a  very  lame  attempt  to  compel  satisfaction  of 
them. 

What  kind  of  claims  it  was  intended  the  board  should 
adjust  and  require  to  be  satisfied  does  not  appear.  If  its 
jurisdiction,  however,  in  that  particular,  is  co-extensive 
with  its  authority  to  investigate  such  affairs,  it  must 
necessarily  extend  to  claims  arising  out  of  torts  as  well 
as  contracts,  as  it  is  required  by  section  18  of  the  act  to 
investigate  the  causes  of  any  accident  on  any  railroad 
resulting  in  the  loss  of  life,  and  of  any  accident  not 
80  resulting,  which  it  may  deem  proper  to  require 
investigation. 

Under  this  view,  the  board  would  be  the  mdst  impor- 
tant tribunal  in  the  state.  It  could  adopt  its  own  code 
of  procedure,  formulate  its  own  rules  of  evidence,  be 
unembarrassed  by  the  presence  of  a  jury,  and  adjudicate 
in  accordance  with  its  own  caprices,  and  if  its  orders  or 
requirements  were  violated,  or  refused,  or  disobeyed,  it 
could  enter  complaint  in  the  circuit  court,  ^'sitting  in 
equity,''  and  have  a  mandatory  process  issued  to  enforce 
them. 

It  cannot  be  presumed  tliat  any  legislature  would  con- 
fer so  important  a  prerogative  upon  a  board  of  commis- 
sions, still  we  must  conclude  that  it  was  done  in  the 
present  case,  if  we  sustain  the  view  that  the  authority  of 
the  board  to  adjust  matters  between  persons  and  railroad 
companies  is  co*extensive  with  its  authority  to  investigate 
them.  The  counsel  for  the  respondent  does  not  claim 
that  the  board  has  jurisdiction  to  the  extent  suggested. 
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but  I  fail  to  discover  any  point  short  of  it  to  stop,  if  it 
is  conceded  that  the  jurisdiction  includes  the  matters 
involved  in  the  present  case.  It  will  not  be  contended 
that  the  act  gives  the  board  jurisdiction  in  express  terms 
to  determine  when  freight  charges  are  unreasonable;  and 
if  the  question  is  left  to  inference,  there  is  no  limit  to  the 
extent  of  its  jurisdiction,  except  the  limitation  of  its  au* 
thority  to  investigate,  and  that  seems  to  extend  to  all 
the  affairs  between  the  railroad  corporations  and  individ- 
uals or  associations,  and  to  involve  every  breach  of  duty 
of  the  former  and  the  consequences  attending  it. 

It  has  for  a  long  time  been  considered  the  safer  and 
better  rule,  in  determining  questions  of  jurisdiction  of 
boards  and  officers  exercising  powers  delegated  to  them 
by  the  legislature,  to  hold  that  their  authority  must  affirm- 
atively appear  from  the  commission  under  which  they 
claim  to  act. 

There  is  too  strong  a  desire  in  the  human  heart  to  exer- 
cise authority,  and  too  much  of  a  disposition  upon  the 
part  of  those  intrusted  with  it  to  extend  it  beyoqd  the 
design  for  which,  and  the  scope  within  which,  it  was  in- 
tended it  should  be  exercised,  to  leave  the  question  of  its 
extent  to  inference.  Should  it  be  so  left,  serious  disturb- 
ances might  arise,  involving  a  conflict  of  jurisdiction 
which  would  be  highly  detrimental  to  the  community. 

It  is  not,  it  seems  to  me,  requiring  too  much  of  the 
legislative  branch  of  the  government  to  exact,  when  it 
creates  a  commission  and  clothes  it  with  important  func- 
tions, that  it  shall  define  and  specify  the  authority  given 
it  so  clearly  that  no  doubt  can  reasonably  arise  in  the 
mind  of  the  public  as  to  its  extent. 

Under  the  view  we  have  indicated  in  the  foregoing 
opinion,  it  follows  that  the  judgment  appealed  from  must 
be  reversed,  and  the  complaint  dismissed,  and  it  is  so 
ordered. 
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MAIN  &  WINCHESTER,  Respondents,  t;.  CHARLES 
MESSNER,  Appellant. 

Insolvbnot — DmcHARos  or  Insolvent— Emcr  of  as  against  Foreionkb 
HOT  Party  to  Pbockbdinos.  —  A  discharge  in  insolvency  by  an  insolvent 
court  of  this  state  to  one  of  its  citxjsens  is  no  bar  to  an  action  brong^t  by 
a  citicen  of  another  state  in  the  courts  of  this  state  when  such  creditor  was 
not  a  party  to  the  insolvency  proceedings. 

R.  &  E.  B.  WiUiavM^  for  Respondents. 
CoXf  Smithf  and  Teal,  for  Appellant. 

Lord,  J. — This  is  an  action  to  recover  money  on  ac- 
count for  goods  sold  and  delivered  by  the  plaintiffs  to 
the  defendant.  To  settle  the  question  in  controversy  on 
demurrer,  the  defendant  alleged  in  his  answer  that  the 
plaintiffs  were  citizens  of  the  state  of  California,  and  then 
set  up  as  a  defense  in  bar  of  the  action  his  discharge 
under  the  insolvent  laws  of  this  state.  It  is  admitted 
that  the  plaintiffs  did  not  appear,  nor  were  parties  to  the 
insolvency  proceedings  in  any  manner  or  form  by  which 
they  have  estopped  themselves  from  denying  the  validity 
of  such  proceedings.  The  only  question  raised  is,  whether 
the  discharge  of  the  defendant  from  his  debts,  under  the 
insolvent  law  of  this  state,  is  a  bar  to  the  action. 

The  argument  for  the  defendant  is,  that  the  plaintiffs 
by  bringing  their  action  in  the  courts  of  this  state  sub- 
mitted  themselves  to  the  lex  fori,  and  will  not  be  per- 
mitted to  deny  in  such  courts  the  legal  effect  of  the 
discharge  under  our  insolvent  laws.  The  language  of  his 
counsel  is,  that  "this  discharge  is  given  by  a  state  court, 
and  the  plaintiffs  should  not  be  allowed  to  come  into  the 
same  court  and  disregard  that  decree.'' 

It  is  too  plain  for  argument  that  the  fact  of  bringing 
the  present  action  in  the  state  court  did  not  have  the 
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effect  to  confer  jurisdiction  over  the  plaintiffs  in  the  in- 
solvency proceedings.  How,  then,  and  on  what  principle, 
can  any  order  or  decree  rendered  therein  operate  to  estop 
the  plaintiffs  or  affect  their  legal  rights  in  this  action? 

We  are  answered  by  counsel  for  the  defendant  in  this 
wise:  He  says  that  in  Ogden  v.  Saunders,  12  Wheat.  23, 
and  afterwards  approved  in  Suydam  v.  BroadnaXy  12  Pet. 
75,  and  in  Baldwin  v.  Hale,  1  Wall.  232,  it  was  held  that 
"a  certificate  of  discharge  under  such  a  law  cannot  be 
pleaded  in  bar  of  an  action  brought  by  citizens  of  another 
state  in  the  courts  of  the  United  States,  or  of  any  other 
state  than  that  where  the  discharge  was  obtained.^'  And 
consequently,  under  that  ruling,  it  is  of  no  importance 
that  the  court  did  not  acquire  jurisdiction  over  the  plain- 
tiffs in  the  insolvency  proceedings,  as, the  defendant  or 
any  debtor  can  always  plead  in  bar  the  discharge  of  the 
courts  of  the  state  where  obtained. 

If  this  be  a  fair  deduction  from  the  language  stated,  it 
is  not  supported  by  the  case  or  cases  in  which  it  is  em- 
ployed. In  Ogden  v.  Saunders,  supra,  as  finally  disposed 
of  by  Mr.  Justice  Johnson,  the  judgment  was  distinctly 
put  upon  the  ground  that  a  discharge  in  insolvency 
under  a  state  law  could  not  bind  the  citizens  of  another 
state  over  whom  the  court  granting  the  discharge  had 
no  jurisdiction.  He  said:  "The  question  now  to  be  con- 
sidered is,  whether  the  discharge  of  a  debtor  under  a  state 
insolvent  law  would,  be  valid  against  a  creditor  or  citizen 
o{  another  state  who  has  never  voluntarily  subjected  him- 
self to  the  state  laws  otherwise  than  by  the  origin  of  his 
contract.  And  in  the  discussion  of  this  question,  among 
other  things  he  says:  ''Every  bankrupt  or  insolvent  sys- 
tem in  the  world  must  partake  of  the  character  of  a  judi- 
cial investigation.  Parties  whose  rights  are  affected  are 
entitled  to  a  hearing.  Hence  any  bankrupt  or  insolvent 
system  professes  to  summon  the  creditor   before  some 
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tribunal  to  show  cause  against  granting  a  discharge  to 
the  bankrupt.  But  on  what  principle  can  a  citizen  of 
another  state  be  forced  into  the  courts  of  a  state  for  this 
investigation?  The  judgment  to  be  passed  is  to  prostrate 
his  rights,  and  on  the  subject  of  those  rights  the  consti- 
tution exempts  him  from  the  jurisdiction  of  the  state 
tribunals,  without  regard  to  the  place  where  the  contract 
maj^  originate." 

And  as  a  result  of  his  reasoning  he  concludes  as  follows: 
**I  therefore  consider  the  discharge  under  a  state  law  as 
incompetent  to  discharge  a  debt  due  a  citizen  of  another 
state,  and  it  follows  that  the  plea  of  discharge  here  set  up 
is  insufficient  to  bar  the  rights  of  the  plaintiff." 

It  is  thus  seen  that  the  whole  tenor  of  the  discussion  is 
devoted  to  showing  that  the  state  insolvent  laws  cannot 
have  any  extraterritorial  force, — that  state  courts  in  in- 
solvency proceedings  under  such  laws  cannot  by  their 
order  or  decrees  affect  citizens  of  another  state  who  have 
not  voluntarily  submitted  themselves  to  its  jurisdiction, 
and  consequently  that  such  orders  of  discharge,  as  against 
them,  are  nullities,  and  cannot  bo  pleaded  in  bar  of  their 
rights.  The  authorities  to  this  point,  both  national  and 
state,  are  quite  unanimous  and  decisive. 

In  Baldwin  v.  Hale,  supra,  the  court  say:  — 

"Regarded  merely  in  the  light  of  principle,  the  rule  is 
one  which  could  hardly  be  defended,  as  it  is  quite 
evident  that  the  courts  of  one  state  would  have  no 
power  to  require  the  citizens  of  another  state  to  become 

parties  to  any  such  proceeding Insolvent  laws  of 

one  state  cannot  discharge  the  contracts  of  citizens  of 
other  states,  because  they  have  no  extraterritorial  opera- 
tion, and  consequently  the  tribunal  setting  under  them, 
unless  in  cases  w'here  a  citizen  of  such  other  state  volun- 
tarily becomes  a  party  to  the  proceeding,  has  nojKrisdic* 
lion  in   the   case.     Legal  notice  cannot  be  given,  and 
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consequently  there  can  be  no  obligation  to  appear,  and 
of  course  there  can  be  no  legal  default."  (See  also  New- 
ton  V.  Hagoman^  10  Saw.  461;  Van  Glahn  v.  Varrenne,  1 
Dill.  519;  Sloan  v.  Cheneguy,  22  Fed.  Rep.  215.) 
To  the  same  eflTect  are  the  state  decisions. 
In  Pratt  v.  Chase^  44  N.  Y.  599,  the  court  say: — 
"It  must  be  accepted  as  a  settled  principle  in  this  state 
that  its  insolvent  laws  are  binding  upon  such  persons 
only  as  are  citizens  of  the  state  at  the  time  the  debt  is 
contracted,  except  in  cases  where  foreign  creditors  make 
themselves  parties  to  the  proceeding  under  the  insolvent 
laws  of  the  state  by  accepting  dividends,  becoming  peti- 
tioning creditors,  or  in  some  other  way  appearing  and 
assenting  to  the  jurisdiction,  and  become  estopped  from 
denying  the  validity  of  such  proceeding."  And  again: 
"All  the  cases  agree  that  the  insolvent  laws  of  the  state 
are  obligatory  upon  all  citizens  of  the  same  state.  As  to 
creditors  of  the  insolvent  who  are  not  citizens  of  the  same 
etate  where  the  discharge  is  granted,  the  want  of  binding 
force  to  defeat  the  obligation  of  a  contract  is  founded  upon 
the  want  of  jurisdiction  over  such  creditors^'  (Souk  v.  Chase^ 
39  N.  Y.  343;  Lester  v.  Christlar,  1  Daly,  29;  Drunnelly  v. 
Corbeit,  7  N.  Y.  500. 

In  Hawley  v.  Hunt,  27  Iowa,  307,  the  court  say: — 
"The  settled  doctrine  now  is,  that  a  debt  attends  the 
person  of  the  creditor,  no  matter  in  what  state  the  debt 
originated  or  is  made  paj^able;  that  a  creditor  cannot  be 
compelled  by  a  state  of  which  he  is  not  a  citizen  or  resi- 
dent to  become  a  party  to  insolvent  proceedings  therein; 
that  such  proceedings  are  judicial  in  their  nature,  so  that 
jurisdiction  over  the  person  of  the  creditor  is  essential;  that 
notice  is  requisite  to  jurisdiction  in  such  cases,  and  can 
no  more  be  given  in  insolvent  proceedings  than  in  per- 
sonal actions  where  the  party  to  be  notified  resides  out  of 
the  state;  and  hence  a  discharge  under  a  state  insolvent 
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law  will  not  and  cannot  discharge  a  debt  due  to  a  citizen 
of  another  state,  unless  the  latter  appears  and  voluntarily 
submits  to  the  jurisdiction  of  the  court  by  becoming  a 
party  to  the  proceedings  or  claiming  a  dividend  therein." 

In  Bedell  v.  Scruton,  54  Vt.  493,  the  court  say: — 

''It  must  now  be  regarded  as  settled  beyond  question 
that  a  discharge  granted  by  a  state  court  of  insolvency 
is  no  bar  to  the  claim  of  a  non-resident  creditor  who  does 
not  take  part  in  the  insolvency  proceeding,  or  submits 
himself  in  any  way  to  the  jurisdiction  of  the  insolvency 
tribunal;  nor  is  the  rule  affected  by  the  place  where  the 
contract  is  made  or  to  be  performed,  or  the  form  in  which 
it  is  sought  to  be  enforced.  The  debt  attends  the  person 
of  the  creditor,  and  unless  he  is  within  the  jurisdiction  of 
the  court,  no  discharge  granted  by  it  can  affect  his  rights." 

In  Hill  V.  Carlton,  74  Me.  156,  the  plaintiffs,  citizens  of 
Massachusetts,  brought  an  action  upon  an  account,  against 
a  defendant  of  Maine,  in  the  court  of  that  state.  While  this 
action  was  pending,  the  defendant  procured  his  discharge 
in  insolvency,  and  pleaded  the  same  in  the  defense  of  the 
action,  but  the  court  held  it  to  be  no  bar  to  the  plaintiffs' 
right  to  recovery.  (See  also  Rhodes  v.  Borden,  67  Cal.  8; 
Poe  V.  Duck,  5  Md.  1;  Beer  v.  fiboper,  32  Miss.  246;  Ander- 
son  V.  Wheeler,  25  Conn.  603;  Crown  v.  Coons,  27  Mo.  512; 
Kelly  V.  Drury,  9  Allen,  27.) 

"  No  state,"  said  Judge  Story, "  can  introduce  any  system 
which  shall  extend  beyond  its  territorial  limits  and  the 
persons  who  are  subject  to  its  jurisdiction.  Creditors  re- 
siding in  other  states  cannot  be  bound  by  its  laws." 
(Story  on  Constitution,  sec.  1108.) 

The  fact  is, — and  no  principle  is  more  elementary, — 
that  all  state  laws  are  confined  in  their  operations  to  its 
territorial  limits,  and  that  it  is  not  in  the  power  of  its 
legislature  to  give  them  any  extraterritorial  force  and 
effect,  and,  as  the  authorities  indicate,  this  is  particularly 
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true  of  state  insolvent  laws.  Nor  upon  principle  can  it 
be  otherwise.  Under  any  insolvent  system  there  must  be 
some  kind  of  judicial  proceedings  before  any  order  or  de- 
cree can  be  rendered  discharging  the  insolvent  from  lia- 
bility. That  order  or  decree,  to  be  valid  and  operative, 
must  be  supported  by  jurisdiction  over  the  persoh  or  the 
thing,  otherwise  it  is  a  mere  nullity.  As  the  debt  attends 
the  person,  there  can  be  no  jurisdiction  of  it  unless  the 
non-resident  creditor  submits  it  to  the  court  and  claims 
a  dividend. 

If,  then,  the  non-resident  creditor  does  not  voluntarily 
submit  himself  to  the  conrt  in  which  the  insolvency  pro- 
ceedings are  pending,  nor  his  claim  for  a  dividend  or 
distribution  of  the  insolvent's  estate,  no  order  or  decree 
of  discharge  which  such  court  may  render  can  extinguish 
his  debt  or  affect  his  right  to  its  recovery.  There  being 
neither  jurisdiction  of  him  or  his  debt,  the  decree  is  a 
mere  nullity  so  far  as  it  professes  to  discharge  his  debt. 
To  hold  otherwise  would  be  to  condemn  him  unheard, 
and  to  appropriate  his  property  "without  due  process  of 
law.*'  This  being  so,  the  question  in  such  cases  —  the 
discharge  of  the  insolvent  being  otherwise  valid — is  sim- 
ply one  of  jurisdiction,  and  the  forum  in  which  the  remedy 
is  sought  cannot  affect  the  principle  or  alter  the  rule. 

As  the  plaintiffs  did  not  voluntarily  submit  themselves 
to  the  jurisdiction  of  the  court  in  insolvency,  or  in  any 
way  participate  in  its  proceedings,  either  by  uniting  in 
the  application  for  the  defendant's  discharge,  or  by  sub- 
mitting their  claim  and  accepting  a  dividend  from  his 
estate,  it  results  that  there  was  no  jurisdiction  over  them, 
and  that  the  debt  which  the  defendant  owed  was  not  ex- 
tinguished by  his  discharge  in  such  insolvency  proceed- 
ings, and  consequently  that  the  defendant  cannot  plead 
such  discharge  in  bar  of  the  plaintiffs'  right  of  recovery; 
and  therefore  the  judgment  must  be  affirmed. 
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[Ffled  November  20,  1888.1 

J  134,    E.   C.   CROSS,    Administrator    de    Bonis    non    with 
;    w|        Will  Annexed  of  G.  J.  BASKETT,  Deceased,  et 
AL.,   Appellants,    v.   MARY   L.   BASKETT,   as   Ad- 
ministratrix OP  W.  A.   BASKETT,   Deceased,  Re- 
spondent. 

Administrator  op  Administrator,  when  not  Liable  to  Account. — 
W.  A.  B.  was  administrator  with  will  annexed  of  G.  J.  B.,  deceased.  He 
filed  his  tinal  account  as  such,  but  before  he  obtained  an  order  discharging 
him  from  his  trust,  he  died.  Mary  L.  B.  qualified  as  administratrix  of 
W.  A.  B.,  deceased.  £.  G.  C.  qualified  as  administrator  de  bonia  non  with 
will  annexed  of  G.  J.  B.,  deceased,  and  then  filed  the  petition  in  this  case. 
Heldf  that  where  it  is  not  charged  that  any  of  the  property  or  assets  of 
G.  J.  B.,  deceased,  came  into  the  possession  or  under  the  control  of  Mary 
L.  B.,  she  cannot  be  called  upon  to  file  an  account;  that  her  trust  as 
administratrix  of  W.  A.  B.,  deceased,  does  not  create  the  duty  to  file  aa 
account  in  the  estate  of  G.  J.  B.,  deceased. 

[On  Rehxarinq.  —  Filed  March  12,  1889.] 
Decree  Afprovino  Final  Account  of  Executor.  —  A  decree  approving  the 
final  account  of  an  executor  or  administrator  is  only  primary  dvidenco  of 
the  correctness  of  the  account  as  thereby  settled  and  allowed.  (1  Hiirs 
Code,  sees.  674,  1175.)  Such  decree  is  not  conclusive,  hxkt^mafade  evi- 
dence only. 

Appeal  from  Polk  County. 

George  G,  Bingham  and  Warren  Truitt,  for  Appellant. 

Daly  &  Butler,  and  C.  A.  Johns,  for  Respondent. 

Strahan,  J. —  So  far  as  is  necessary  to  a  proper  under- 
standing of  the  questions  presented  by  this  record  on 
this  appeal,  the  facts  are  as  follows:  In  the  year  1882, 
G,  J.  Baskett  was  a  resident  of  Polk  County,  Oregon,  and 
owned  property  therein,  and  died  in  the  state  of  Califor- 
nia; that  before  his  death  he  made  and  published  his  last 
will  and  testament;  that  in  and  by  said  will,  S.  T.  Burch 
was  named  sole  executor  thereof,  and  that  be  refused  to 
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accept  said  trust;  that  said  will  was  duly  admitted  to 
probate  in  Polk  County,  and  W.  A.  Baskett  appointed 
administrator  of  said  estate  with  the  will  annexed.  It . 
further  appears  that  said  administrator  with  the  will  an- 
nexed proceeded  with  the  administration  of  said  estate, 
and  on  the  fourteenth  day  of  November  filed  what  pur- 
ported to  be  his  final  account.  It  does  not  appear  whether 
the  county  court  of  Polk  County,  where  said  proceedings 
were  pending,  made  an  order  directing  notice  to  be  given 
in  the  manner  required  by  section  1173  of  the  code,  or 
not;^  nor  does  it  appear  what  order  or  decree  said  court 
made  in  relation  to  said  account,  but  it  does  appear  that 
such  administrator  made  some  payments  to  the  devisees 
tinder  the  will,  the  amounts  of  which  weriB  evidently  de- 
rived from  this  account. 

No  order  was  ever  made  discharging  said  W.  A.  Baskett 
from  his  trust.  On  the  seventeenth  day  of  February, 
1887,  said  W.  A.  Baskett  died  intestate  in  Polk  County, 
Oregon,  leaving  the  defendant,  Mary  L.  Baskett,  his 
widow,  surviving  him,  but  he  left  no  children;  that  said 
Mary  L.  Baskett  was  duly  appointed  administratrix  of  the 
estate  of  W.  A.  Baskett,  deceased,  by  the  county  court  of 
Polk  County,  Oregon,  which  administration  is  still  pend- 
ing; that  on  the  twenty-second  day  of  August,  1887,  the 
plaintiff  E.  C.  Cross  was  duly  appointed  administrator  de 
bonis  non  of  the  estate  of  said  G.  J.  Baskett,  deceased,  and  is 
now  acting  as  such  administrator;  that  said  Mary  L.  Bas- 
kett has  in  her  possession  and  control,  as  assets  of  the  estate 
of  her  said  husband,  property  amounting  in  value  to  |6,750, 
which  she  claims  to  own  as  his  sole  legal  representative; 
that  there  are  other  and  large  amounts  of  money  and 
other  property  belonging  to  said  estate  not  accounted  for 
by  said  W.  A.  Baskett  as  administrator  aforesaid,  but 
which  was  converted  by  him,  and  which  said  items  can- 
not be  more  fully  stated  by  your  petitioners,  for  the  reason 
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that  the  memorandum  thereof  is  in  possession  of  parties 
who  will  not  disclose  the  facts  concerning  the  same  unless 
compelled  to  do  so  by  the  process  of  a  court  lawfully  em- 
powered to  issue  process  and  compel  their  attendance  and 
examination.  It  nowhere  appears  that  such  memoran- 
dum is  in  the  possession  of  the  defendant,  or  that  any  of 
the  property  or  assets  of  the  estate  of  G.  J.  Baskett,  de- 
ceased, ever  came  into  her  possession  or  under  her  con- 
trol. 

The  first  question  presented  for  our  consideration  i«, 
whether  or  not  the  county  court  of  Polk  County  had 
authority  to  cite  an  administrator  of  an  administrator's 
estate  to  file  an  account  of  the  first  administration,  where 
it  is  not  charged  that  any  of  the  property  of  the  first  es- 
tate came  into  the  possession  of  the  second  administrator. 

Counsel  for  respondent  did  not  appear  upon  the  argu- 
ment, nor  did  they  file  a  brief;  and  appellant's  counsel 
cited  no  authorities  on  the  question;  but  it  is  a  question 
of  jurisdiction,  and  if  the  jurisdiction  invoked  does  not 
exist,  it  ought  not  to  be  assumed.  It  must  be  conceded 
that  there  is  no  statute  in  this  state  expressly  conferring, 
such  jurisdiction  upon  the  county  courts,  and  without  a 
statute  conferring  it,  I  do  not  think  its  existence  can 
be  assumed.  (Btbsh  v.  Lindsey,  44  Cal.  121;  Wetzhr  v. 
Keenan'8  Executory  52  Cal.  638;  In  re  Fithian,44:  Hun,  457, 
note;  Ranney's  Estate,  66  How.  Pr.  291;  Redfield's  Law 
and  Practice  of  Surrogates,  100;  Schenck  v.  8chenck'$ 
Executors,  3  N.  J.  L.  149.) 

The  only  statute  that  I  have  been  able  to  find  that  re- 
lates to  this  subject  is  section  1099  of  the  code,  and  is  as 
follows:  "  The  surviving  or  remaining  executor  or  admin- 
istrator; or  the  new  administrator,  as  the  case  may  be,  is 
entitled  to  the  exclusive  administration  of  the  estate,  and 
for  that  purpose  may  maintain  any  necessary  and  proper 
action,  suit,  or  proceeding  on  account  thereof  against  the 
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ezecntor  or  administrator  ceasing  to  act,  or  against  his 
sureties  or  representatives/' 

If  the  petition  had  alleged  that  property  of  the  estate  of 
6.  J.  Baskett  was  in  the  possession  of  the  defendant,  this 
section  is  broad  enough  in  its  terms  to  authorize  the 
proper  proceeding  to  compel  its  delivery  to  the  plaintiff; 
but  where  the  plain  object  of  the  proceeding  is  not  to 
compel  the  delivery  of  particular  property  or  assets,  but 
simply  to  file  an  account  of  matters  of  which  the  defend- 
ant may  have  no  knowledge  whatever,  it  seems  to  me  to 
be  beyond  the  authority  conferred  by  the  statute. 

Under  this  section  the  plaintiff  may  maintain  any  ne- 
cessary and  proper  action,  suit,  or  proceeding,  but  this  is 
neither.  It  simply  seeks  an  account  from  a  person  who 
is  not  shown  to  have  any  property  or  effects  of  petitioner's 
testator  in  her  possession  or  under  her  control.  Such  an 
account,  if  filed  by  respondent,  would  not  and  could  not 
disclose  the  true  condition  of  the  estate  of  G.  J.  Baskett, 
nor  could  it  be  a  foundation  for  subsequent  proceedings 
in  said  matter.  To  be  of  any  legal  force  or  effect  it  must 
emanate  from  a  person  who  may  be  legally  required  to 
file  the  same,  and  not  from  a  mere  stranger. 

The  conclusion  reached  renders  it  unnecessary  to  con- 
sider the  other  questions  presented  on  the  argument. 

The  decree  of  the  court  below  must  therefore  be  af- 
firmed. 

ON  BBHEABINa. 

Stbahan,  J.  — Counsel  for  appellants  have  filed  an  elab- 
orate petition  for  a  rehearing,  which  has  received  a  careful 
examination  by  the  court  We  have  not  deemed  it  neces- 
sary to  pass  upon  the  question  of  parties  raised  by  the 
demurrer,  for  the  reason  it  had  no  influence  in  reaching 
the  conclusions  already  announced,  nor  is  it  important  in 
the  case.  Nor  did  we  deem  it  necessary  to  pass  upon  the 
power  of  the  county  court  after  the  term  to  set  aside  or 
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vacate  a  final  accounting  made  by  an  executor  or  adminis- 
trator or  the  decree  approving  it,  for  the  reason  such  de- 
cree is  only  primary  evidence  of  the  correctness  of  the 
account  as  thereby  settled  and  allowed.  (1  HilPs  Code, 
sec.  1175.)  And  primary  evidence  is  that  which  suffices 
for  the  proof  of  a  particular  fact  until  contradicted  or  over- 
come by  other  evidence.     (1  Hill's  Code,  sec.  674.) 

Under  these  sections  of  the  code,  a  decree  approving  a 
final  account  is  not  conclusive,  but  prima  facie  evidence 
only.  Besides,  after  an  executor  has  settled  an  estate  after 
notice  to  all  persons  interested,  and  especially  after  his 
death,  the  burden  of  proving  error  ought  to  be  shifted  to 
those  who  assail  it. 

Undoubtedly,  if  W.  A.  Baskett,  at  the  time  of  his  death, 
was  indebted  to  the  estate  of  G.  J.  Baskett,  deceased,  the 
administrator  of  the  latter  estate  might  present  a  claim 
against  the  estate  of  the  former,  and  prosecute  it  to  pay- 
ment like  any  other  claim;  or  he  might  probably,  after 
a  proper  accounting  in  the  county  court,  and  the  failure 
of  the  sureties  of  the  deceased  administrator  to  pay,  main- 
tain the  proper  action  on  the  bond  of  the  deceased  ad- 
ministrator, and  recover  such  damages  as  the  estate  he 
represents  has  sustained  by  reason  of  the  alleged  defaults 
of  his  predecessor.  But  these  are  matters  upon  which  the 
court  does  not  now  express  an  opinion,  further  than  to  say 
that  the  appellant  is  not  without  remedy  if  W.  A.  Baskett 
failed  in  his  duty  as  executor  of  his  father's  will.  But 
on  the  record  before  us,  we  are  satisfied  with  the  opin- 
ion already  announced,  and  it  must  be  adhered  to. 

Let  the  petition  for  a  rehearing  be  overruled. 
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[Filed  November  22,  1888.] 

JOSEPH  LIGGETT  et  al.,  Appellants,  v.  W.  S. 
LADD  ET  AL.,  Respondents. 

Unincorporated  Association  —  Right  of  One  to  Sub  for  All. — One  op 
more  of  the  membera  of  an  unincorporated  association  may  sue  for  the  bene- 
fit of  the  whole,  to  enforce  a  right  in  favor  of  the  a.<i8ociation  which  is 
cognizable  in  equity,  where  the  members  comprising  it  are  so  numerous 
that  it  would  be  impracticable  to  bring  them  all  Ijefore  the  court. 

RxuGious  Doctrine — Right  to  Teach  Includes  Right  to  Acquire  Prop- 
x&TT.  — The  right  to  believe  and  teach  religious  doctrines  includes  the 
right  to  organize  churches,  establiah  seminaries  of  learning,  and  acquire 
property  for  that  purpose,  and  to  claim  the  protection  of  the  civil  law  in 
the  enjoyment  of  such  right. 

Trustee  —  May  Hold  Property  for  Voluntary  Association  —  (corpora- 
tion AS  Trustee.  — Mere  voluntary  associations  are  incapable  of  taking 
and  holding  real  property  in  their  society  name;  but  it  may  be  held  for 
their  use  and  benefit  through  the  intervention  of  a  trustee,  who  may  be  a 
natural  or  artificial  person.  When,  therefore,  an.incorporated  religious  I  vH^ 
association  procured  through  other  parties  the  formation  of  a  corporation 
for  literary  purposes,  the  charter  of  which  contained  a  provision  that  its 
object  was  to  acquire  and  hold  property  in  trust  for  such  association,  and 
that  its  trustees  should  be  appointed  by  the  representatives  of  the  latter: 
heidf  that  property  subsequently  conveyed  to  it,  unless  the  deed  of  con- 
veyance limited  it  to  a  different  use,  must  be  deemed  to  have  been  taken 
in  trust  for  the  association;  and  where  the  legislature  in  providing  for  a 
college,  the  leading  object  of  which  should  be  to  teach  such  branches  of 
learning  as  are  related  to  agriculture  and  the  mechanic  arts,  in  compliance 
with  the  provisions  of  the  act  of  Congress  granting  public  lands  to  the 
several  states  and  territories  which  might  provide  colleges  for  that  pur- 
pose, passed  July  2,  1862,  designated  and  adopted  the  said  corporation  as 
the  Agricultural  College  of  the  state,  in  which  all  students  should  be 
instructed  in  accordance  with  the  requirements  of  said  act  of  Congress, 
and  the  corporation  accepted  such  designation  and  adoption,  in  pursuance 
of  a  requirement  of  the  legislature:  held,  that  the  relations  of  the  cor- 
poration to  the  religious  association  were  not  thereby  changed;  that  the 
state,  in  consequence  of  such  act  and  acceptance,  was  not  authorized  to 
alter  the  charter  of  the  corporation,  or  interfere  with  the  right  of  the 
association  to  manage  property  conveyed  to  the  former,  as  provided  in  the 
charter;  nor  that  the  designation  of  the  corporation  as  such  college  created 
a  new  entity,  or  changed  its  character  as  trustee  of  the  property  held  by 
it  for  the  benefit  of  the  association.  Held,  /urtlter,  that  a  deed  to  land 
subsequently  executed  to  the  corporation,  which  contained  a  provision  to 
the  eSoct  that  the  premises  be  used  by  it  for  the  purposes  of  the  Agricol* 
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tnral  College  of  the  state,  and  that  when  they  should  oease  to  be  so  used, 
they  should  vest  and  become  the  property  of  the  persons  who  had  or 
should  contribute  the  pnrchase-nioney>  did  not  impress  a  trust  upon  the 
premisea  in  favor  of  such  college;  that  the  latter,  as  distinct  from  the  cor- 
poration, was  only  ideal;  that  said  provision  in  the  deed  referred  to 
created  a  conditional  limitation  in  favor  of  the  persons  who  coutribnted 
the  purchase-money,  and  that  the  trustees  of  the  corporation  could  not 
rightfully  convey  the  land  contrary  to  the  will  of  the  association.- 

Appeal  from  the  Circuit  Court  for  the  county  of  Benton.     \ 

George  H.  WilliafM  and  /.  K.  Kelly,  for  Appellants. 

James  F.  WaUon  and  John  Bumette,  for  Respondents. 

Thayer,  C,  J. —  The  appellants  as  plaintiffs  brought 
suit  against  W.  S.  Ladd  and  others,  regents  of  the  State 
Agricultural  College  of  the  state  of  Oregon,  under  the 
act  of  February  11,  1885,  and  the  Corvallis  College,  al- 
leging  in  their  complaint  the  following  facts:  That  they 
were  members  in  good  standing  of  the  Methodist  Episco- 
pal Church  South,  of  the  state  of  Oregon,  and  brought 
the  suit  for  themselves,  as  members  of  said  church,  and 
for  other  members  thereof,  in  the  state;  that  said  church 
was  an  unincorporated  religious  association,  embracing 
in  its  membership  a  large  number  of  persons  in  various 
parts  of  the  state,  with  societies,  churches,  and  ministers 
devoted  to  the  support  and  spread  of  the  Christian  reli- 
gion; that  the  Corvallis  College  was  an  educational  insti- 
tution located  at  Corvallis,  Oregon,  and  duly  incorporated 
under  the  laws  of  the. state,  and  the  other  defendants 
were  persons  claiming  to  be  and  assuming  to  act  as  the 
board  of  regents  of  the  State  Agricultural  CoUege  of  the 
state  of  Oregon;  that  said  Corvallis  College  was  duly  in- 
corporated under  the  laws  of  the  state  on  the  twenty- 
second  day  of  August,  1868,  by  certain  persons  or  trustees; 
that  by  the  second  article  of  the  articles  of  incorporation 
of  said  college,  it  is  provided  as  follows:  "The  object  of 
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this  incorporation  is  to  acquire  and  hold  property  in 
trust  for  the  Methodist  Episcopal  Church  South  in  the 
state  of  Oregon,  and  to  endow,  build  up,  and  maintain 
an  institution  for  educational  purposes,  and  to  confer  all 
such  honors,  distinctions,  and  degrees  as  are  usual  in  col* 
leges  to  be  conducted  and  carried  on  under  the  direction 
and  control  of  the  trustees  aforesaid,  and  their  successors 
in  ofiSce;  provided,  that  said  college  shall  be  strictly  a  lit- 
erary institution/'  Article  6  thereof  provides  as  follows: 
''  The  trustees  as  aforesaid  were  appointed  by  the  Colum- 
bia Conference  of  the  Methodist  Episcopal  Church  South 
at  their  last  annual  meeting,  and  their  successors  will  be 
appointed  at  the  next  annual  meeting  of  said  conference, 
and  so  on  in  perpetual  succession,  according  to  the  laws, 
customs,  and  usages  of  said  church";  that  on  the  third 
day  of  January,  1876,  the  trustees  of  said  Corvallis  Col- 
lege duly  appointed  by  said  conference  made  and  filed 
supplementary  articles  of  incorporation,  adding  to  said 
second  section  the  following:  ''And  with  full  power  and 
authority  to  make,  execute,  and  deliver  checks,  promis- 
sory notes,  and  bills  of  exchange  for  the  purpose  of  pay- 
ing the  debts  of  said  institution  and  purchasing  property 
necessary  for  the  same;  and  to  make,  execute,  and  deliver 
deeds  and  mortgages  of  all  or  any  of  the  property  of  said 
institution,  when  the  same  shall  be  sold  or  mortgaged; 
and  to  sell  any  and  all  property  belonging  to  said  college 
when  the  same  shall  be  deemed  unsuitable;  and  to  pur- 
chase and  hold  other  property  of.  any  name  and  nature 
necessary  and  suitable  to  the  complete  success  and  pur- 
pose of  said  institution  not  exceeding  the  sum  of  five 
hundred  thousand  dollars";  that  on  the  twenty-first  day 
of  December,  1870,  the  legislative  assembly  passed  an  act 
designating  and  permanently  adopting  said  Corvallis  Col- 
lege as  the  Agricultural  College  of  the  state,  with  a  pro- 
vision in  the  act  that  the  college  should  accept  the  same 
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and  be  bound  thereby;  that  on  the  twenty-ninth  day  of 
October,  1870,  said  Corvallis  College  duly  accepted  the 
act,  and  has  since  kept  and  observed  all  its  provisions; 
that  since  said  college  was  so  made  the  Agricultural  Col- 
lege of  the  state,  it  has  been  receiving  students,  and  edu- 
cating and  fitting  them  for  agricultural  pursuits  according 
to  the  laws,  regulations,  and  usages  applicable  to  an  agri- 
cultural college,  and  large  contributions  of  property  and 
money  have  been  made  by  the  -members  of  said  church, 
and  others,  for  its  support  as  the.  Agricultural  College  of 
the  state;  that  on  the  eleventh  day  of  April,  1871,  George 
Roberts  and  wife,  for  the  consideration  of  four  thousand 
five  hundred  dollars  to  them  paid,  sold  and  conveyed,  by 
deed  duly  executed,  to  said  Corvallis  College  certain  real 
property  consisting  of  34.85  acres  of  land,  situated  in  said 
county  of  Benton;  said  deed  contains  the  following  pro- 
visions: **And  this  conveyance  is  made  to  said  Corvallis 
College  to  the  end  that  the  premises  be  used  by  said  col- 
lege as  an  agricultural  farm  in  connection  and  for  the 
purpose  of  the  Agricultural  College  of  thb  state  of  Oregon. 
Now,  whenever  said  premises  shall  cease  to  be  used  or 
occupied  for  the  purposes  of  said  Agricultural  College, 
then  the  said  premises  shall  vest  and  become  the  prop- 
erty of  the  several  persons  who  have  or  shall  contribute 
the  purchase-money,  in  the  proportions  contributed  by 
each  person."  That  said  purchase  price  of  said  property 
consisted  of  moneys  contributed  for  the  purchase  of  it  as 
aforesaid,  by  members  of  said  church,  and  others;  that  at 
the  aniiual  session  of  the  said  Columbia  conference,  held 
in  Albany  on  the  tenth  day  of  September,  1885,  Robert 
L.  Buchanan  and  eighteen  others  were  duly  appointed  by 
said  conference  as  trustees  of  said  college,  as  provided  in 
said  articles  of  incorporation;  that  said  persons  were  and 
continued  to  be  the  lawfully  appointed  and  acting  trustees 
of  said  college  until  the  fifteenth  day  of  September,  1886; 
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that  said  conference,  at  the  same  session,  duly  adopted  a 
resolution,  declaring,  in  effect,  that  no  change  should  be 
made  by  the  trustees  of  said  college  affecting  its  rights 
or  standing  as  the  Agricultural  College  of  the  state  of 
Oregon,  which  conference  was  and  all  times  has  been 
the  duly  authorized  representative  of  said  church,  ac- 
cording to  its  regulations  and  usages;  that  on  the  fifth 
day  of  February,  1886,  a  majority  of  the  said  trustees, 
with  a  full  knowledge  of  the  said  action  of  said  confer* 
ence,  passed  the  following  resolution,  to  wit:  "That  the 
president  and  secretary  of  this  l^oard  be  ordered  to  deed 
the  college  farm — referring  to  the  land  conveyed  to  the 
college  by  Roberts  and  wife— to  the  state  of  Oregon  or 
its  constituted  authorities;  that  on  the  twentieth  day  of 
February,  1886,  the  acting  president  and  secretary  of  the 
college,  in  its  name,  and  in  pursuance  of  said  resolution, 
executed  such  deed  to  such  regents  as  aforesaid,  without 
any  consideration  therefor,  or  consideration  or  benefit  to 
said  college,  and  with  full  knowledge  by  such  regents  of 
the  trust  set  forth  in  the  complaint. 
It  was  alleged  in  the  complaint  that  said  regents,  at  the 
^  time  said  deed  was  so  executed  to  them,  were  not  and  never 
have  been  a  lawful  or  corporate  body,  or  had  had  capacity 
to  take  or  hold  the  property  described  in  the  deed;  that 
the  Corvallis  College  received  and  held  the  property  in 
trust  for  the  appellants  and  the  other  members  of  tlie 
said  church;  and  that  the  said  resolution  and  the  said 
deed  were  in  violation  of  said  trust,  and  contrary  to  the 
known  and  expressed  will  of  said  church,  and,  if  held 
valid,  will  work  irreparable  injury  to  said  college  as  the 
Agricultural  College  of  the  state,  and  will  weaken  the  in- 
fluence and  power  of  said  church  for  educational  and  reli- 
gious purposes;  that  the  persons  named  as  defendants  in 
the  complaint  belonged  to  the  board  of  regents  as  consti- 
tuted under  said  act  of  1885;  that  they  denied  the  alleged 
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trust,  and  that  said  deed  of  the  twentieth  day  of  February, 
1886,  was  a  cloud  upon  and  an  injury  to  the  rights  of  the 
appellants  and  the  other  members  of  the  said  church;  and 
that  said  Corvallis  College  was  unwilling  to  execute  the 
trust  alleged  in  the  complaint  without  a  judicial  deter- 
mination that  the  said  deed  had  no  force  or  effect. 

The  relief  demanded  in  the  complaint  was,  that  the 
said  deed  last  referred  to  be  set  aside.  To  this  complaint 
the  respondents,  Ladd  and  others,  interposed  a  demurrer, 
upon  several  grounds,  among  which  were,  that  the  appel- 
lants had  no  right  to  bring  the  suit,  and  that  the  Metho- 
dist Episcopal  Church  South  had  no  interest  in  the 
subject-matter  of  the  suit.  The  circuit  court  sustained 
the  demurrer  on  both  of  these  grounds,  and  from  the 
decree  entered  thereon  this  appeal  was  taken. 

Whether  the  appellants  had  a  right  to  bring  the  suit 
depends  upon  the  question  of  their  having  an  interest 
in  the  subject-matter  of  it,  cognizable  in  equity.  They 
could  maintain  such  an  interest  in  no  other  way  than  by 
a  suit  in  the  form  of  the  one  brought.  The  right  which 
the  appellants  claimed  had  been  violated  belonged  to 
them  as  members  of  a  particular  association,  but  as  the 
association  was  not  incorporated,  it  could  not  sue,  and 
the  various  members  comprising  it  were  evidently  so 
numerous  that  it  would  have  been  impracticable  to  bring 
them  all  before  the  court  in  one  suit.  The  law,  in  such 
cases,  permits  one  or  more  to  sue  or  defend  for  the  bene- 
fit of  the  whole,     (Code,  sec.  385.) 

It  is  unnecessary,  therefore,  to  consider  any  other 
question  in  the  case  than  the  one  appertaining  to  the 
rights  of  the  appellants  as  members  of  the  said  religious 
association.  The  right  of  mankind  to  believe  and  teach 
such  doctrines  regarding  religion  as  meet  the  approval  of 
their  consciences  is  recognized  under  our  form  of  gov- 
ernment as  inherent;  it  is  freely  accorded  to  every  sect 
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and  denomination  in  the  land,  and  is  so  interwoven  with 
the  principles  which  underlie  our  political  fabric  that  it 
cannot  be  taken  away  without  the  general  consent  or  a 
violent  revolution.  The  law  not  only  tolerates  the  privi- 
lege, but  prot-ects  every  one  in  the  enjoyment  of  it.  The 
people  are  entitled,  as  an  incident  of  such  right,  to  form 
associations,  adopt  creeds,  organize  churches,  and  estab- 
lish seminaries  of  learning  for  the  advancement  of  their 
peculiar  tenets  of  faith,  and  to  acquire  property  and  erect 
buildings  to  aid  them  in  accomplishing  that  end. 

Mere  voluntary  associations,  however,  cannot  take  the 
title  to  real  property  in  their  society  name,  as  they  are 
not  in  law  regarded  persons,  but  it  may  be  held  for  their 
use  and  benefit  by  trustees,  and  their  right  to  the  en- 
joyment of  the  property  be  secured  in  that  way.  Such 
trustees,  as  I  view  it,  may  be  artificial  persons  as  well  as 
natural  ones.  If  this  is  correct,  then,  while  the  Methodist 
Episcopal  Church  South  could  not,  in  consequence  of  its 
being  unincorporated,  take  the  legal  title  to  real  property, 
yet  it  could  secure  the  benefit  of  the  property  by  having 
the  legal  title  to  it  conveyed  to  a  corporation  for  its  use. 

Such  is  the  course  which  seems  to  have  been  pursued 
by  the  church  in  the  establishment  of  a  literary  institu- 
tion at  Corvallis.  It  caused  the  formation  of  a  corpora- 
tion known  as  the  "  Corvallis  College,"  and  a  provision 
to  be  inserted  in  its  charter  that  the  object  of  the  incor- 
poration was  to  acquire  and  hold  property  in  trust  for 
the  Methodist  Episcopal  Church  South  in  the  state  of 
Oregon.  It  also,  in  order  to  secure  a  faithful  execution 
of  the  trust,  caused  a  further  provision  to  be  inserted 
therein  to  the  effect  that  the  trustees  of  the  college  should 
be  appointed  by  its  conference. 

By  the  incorporation  of  the  college,  it  became  a  distinct 
legal  entity;  yet  it  was  the  mere  offspring  of  the  church, — 
an  instrument  employed  by  the  latter  ''  to  endow,  build 


96  Liggett  v.  Ladd.  [Sup.  Ct. 

Opinion  of  the  Court  —  Thayer,  C.  J. 

up,  and  maintain  an  institution  for  educational  purposes." 
It  received  its  life  and  inspiration  from  the  church,  and 
was  one  of  the  agencies  which  the  latter  made  use  of  to 
perform  its  mission.  The  college  had  no  will  of  its  own; 
it  had  no  power  to  act  independently  of  the  church;  it 
was  capable  of  taking  and  holding  the  title  to  real  prop- 
erty only  in  trust  for  the  church.  It  cannot  be  consist- 
ently contended  that  the  college,  prior  to  the  execution  of 
the  Roberts  deed,  owned  any  property  except  in  the  man- 
ner indicated;  and,  unless  it  can  be  maintained  that  it 
acquirdd  and  held  the  property  described  in  that  deed  in 
a  different  capacity  from  that  in  which  it  held  the  other 
property,  we  must  conclude  that  it  held  that  in  the  same 
manner  as  the  other,  in  trust  for  the  said  church. 

Counsel  for  the  respondents  have  attempted  to  show 
that  the  college  held  the  Roberts  property  independently 
of  the  church.  They  claim  that  an  express  trust  was  im- 
pressed upon  the  property  by  the  said  deed;  that  it  was 
devoted  by  that  instrument  to  the  use  and  purpose  of  the 
Agricultural  College  of  the  state  of  Oregon,  and  that  the 
church  could  not  divert  it  to  a  dififerent  purpose  or  exer- 
cise control  over  it  in  any  manner. 

It  will  be  observed  that,  prior  to  the  time  of  the  execu- 
tion of  the  deed  to  tlie  property,  the  legislative  assembly 
passed  the  act  designating  and  permanently  adopting  the 
Corvallis  College  as  the  Agricultural  College  of  the  state, 
subject  to  its  acceptance  of  the  provisions  of  the  act,  and 
that  it  had  duly  accepted  them. 

The  question  then  arises  as  to  the  extent  of  power  and 
control  which  the  state  acquired  over  the  college  by  that 
act  and  its  acceptance,  and  what  authority  of  the  church 
over  it  was  thereby  relinquished.  Making  the  Corvallis 
College  the  Agricultural  College  of  the  state  was  not  an 
arbitrary  act  of  sovereignty  on  the  part  of  the  state.  The 
legislature  had  no  power  to  compel  the  Corvallis  College 
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to  become  such  Agricultural  College  without  its  cousent. 
It  became  such  by  mutual  agreement  between  the  two 
parties,  who  were  c&pable  of  entering  into  a  contract,  and 
it  incladed  a  subject-matt^t  in  regard  to  which  they  could 
lawfally  contract.  Whether  said  church  consented  to  the 
arrangement  between  the  state  and  the  Corvallis  College 
is  not  directly  aUeged  in  the  complaint.  I  think,  how- 
ever, it  would  be  inferred  therefrom  that  it  did  so,  as  it  is 
alleged  therein  that,  since  said  college  was  made  the  Agri- 
cultural College  of  the  state,  large  contributions  of  prop- 
erty and  money  by  members  of  the  Methodist  Episcopal 
Church  South,  and  other  persons,  have  been  made  to  the 
support  of  it  as  such  Agricultural  College;  and  the  ac- 
ceptance of  the  act,  which  must  have  been  given  by  the 
trustees  appointed  by  said  conference,  would  authorize 
such  inference  in  the  absence  of  proof  to  the  contrary. 
Now,  if  the  power  of  the  state  over  the  college  arises  out 
of  contract,  the  extent  of  the  power  must  necessarily  be 
determined  by  the  terms  of  the  contract. 

Viewed  in  this  light,  I  do  not  see  how  the  state  acquired 
any  interest  in  or  control  over  the  property  in  question 
through  the  arrangement  between  it  and  the  college,  as 
set  out  in  the  complaint;  or  how  the  said  chui^ch  could 
have  been  deprived  of  any  of  its  rights  in  the  property 
held  in  the  name  of  the  college  in  consequence  thereof. 
There  is  no  stipulation  shown  or  intimated  en&tling  the 
state  to  control  the  property  conveyed  to  the  college,  nor 
that  it  should  not  be  held  in  trust  for  the  church,  as  pro- 
vided in  the  charter  of  the  college. 

The  claim  of  the  respondent's  counsel  that  the  title  to 
the  property  was  taken  in  the  name  of  the  Corvallis  Col- 
lege for  the  uses  and  purposes  of  the  State  Agricultural 
CoUege  cannot  be  maintained.  It  was  deeded  to  the  Cor- 
vallis College  in  consideration  of  four  thousand  five  hun- 
dred dollars,  and  the  only  clause  in  the  deed  which  limits 
xvn.osir-7 
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the  use  of  tlie  property  is  the  following:  ''And  this  con- 
veyance is  made  to  the  Corvallis  College  to  the  end  that 
the  premises  be  used  by  said  college  as  an  agricultural 
farm  in  connection  and  for  thS  purpose  of  the  AgricuU 
tural  College  of  the  state  of  Oregon.  Now,  whenever  said 
premises  shall  cease  to  be  used  or  occupied  for  the  pur- 
poses of  said  Agricultural  College,  then  the  said  premises 
shall  vest  and  become  the  property  of  the  several  persons 
who  have  or  shall  contribute  the  purchase-money,  in  the 
proportions  contributed  by  each  person." 

This  clause  created  a  conditional  limitation.  The  col- 
lege, at  the  time  the  deed  was  executed,  had  been  desig- 
nated, as  has  already  been  mentioned,  the  ''Agricultural 
College  of  the  state";  and  it  is  very  apparent  from  the 
circumstances  of  the  transaction  that  the  founders  and 
patrons  of  the  college,  who  doubtless  were  instrumental 
in  procuring  for  it  the  distinction  referred  to,  bought  the 
said  lands  from  Roberts,  and  had  the  said  deed,  with  the 
condition  therein  contained,  executed  for  the  benefit  of 
the  Corvallis  College,  and  for  their  own  benefit.  The 
condition  is  in  favor  of  those  who  contributed  the  pur- 
chase-money; no  other  person  can  take  advantage  of  it; 
and  the  premises  were  given  to  the  Corvallis  College,r  sub- 
ject to  the  condition  to  enable  it  to  carry  out  its  compact 
with  the  state.  It  was  the  latter  institution  which  was  to 
use  the  premises;  it  had  agreed  with  the  state,  in  e£fect, 
that  it  would  add  another  branch  to  its  course  of  instruc- 
tion, and  that  itd  leading  object  should  be  "to  teach  such 
branches  of  learning  as  are  related  to  agriculture  and  the 
mechanic  arts,"  and  it  needed  the  premises  for  an  agri- 
cultural farm. 

The  deed  itself  created  no  trust  that  I  can  discover;  it  did 
not  vest  the  title  to  the  land  in  the  college,  to  hold  for  the 
use  of  any  other  institution  or  person,  although  it  required 
the  grantee  to  use  it  for  the  purposes  mentioned.    How  a 
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trust  could  have  arisen  in  favor  of  the  Agricultural  Col- 
lege of  the  state,  when  there  was  no  such  institution,  at 
least,  that  was  distinct  from  the  Corvallis  College,  is  be- 
yond my  power  of  compehension.  Counsel  for  the  re- 
spondent seem  to  think  that  there  is  a  distinct  entity 
known  as  the  ''Agricultural  College  of  the  state,"  and  that 
it  is  essential  that  there  should  be  such  an  institution,  in 
order  to  enable  the  state  to  realize  the  benefit  of  the  pro- 
visions of  the  act  of  Congress  donating  public  lands  to 
the  several  states  and  territories  which  may  provide  col- 
leges for  the  benefit  of  agriculture  and  the  mechanic 
arts,  passed  July  2, 1862.  A  state  is  not  entitled  to  the 
benefit  of  that  act  except  "  for  the  endowment,  support, 
and  maintenance  of  at  least  one  college,  where  the  lead- 
ing object  shall  be — without  excluding  the  scientific  and 
classical  studies,  and  including  military  tactics — to  teachi 
snch  branches  of  learning  as  are  related  to  agriculture 
and  the  naechanic  arts,  in  such  manner  as  the  legislature 
may  prescribe,  in  order  to  promote  the  liberal  and  practi-* 
cal  education  of  the  industrial  classes  in  the  several  pur- 
suits and  professions  of  life.'' 

But  I  do  not  see  that  it  is  necessary  for  the  state  to 
found  a  college  in  order  to  secure  such  benefit.  It  appears 
to  me  that  it  would  be  suflScient,  to  entitle  the  state  to  the 
benefit  of  the  act,  to  endow,  support,  and  maintain,  so  far 
as  the  income  of  the  fund  will  permit,  an  existing  college 
to  carry  out  the  object  indicated,  and  that  it  would  mat* 
ter  not  whether  it  was  called  the  Agricultural  College  of 
the  state  or  was  known  by  some  other  name.  The  Agri- 
cultural College  fund  is  undoubtedly  a  trust  fund  in  the 
hands  of  the  state,  and  if  the  state  were  to  endow  a  college 
out  of  it,  in  compliance  with  the  provisions  of  said  act  of 
Congress,  it  would  unquestionably  be  entitled  to  exercise 
visitorial  powers  over  the  college;  but  it  would  have  no 
authority  to  interfere  with  the  charter  of  the  institution.^ 
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The  legislature  cannot  alter  the  charter  of  any  private  cor- 
poration. 

The  old  case  of  Dartmouth  College  v.  Woodward,  4  Wheat. 
618,  settled  that  question;  besides,  private  corporations, 
by  our  constitution,  can  only  be  formed  under  general 
laws.  If  the  theory  of  the  respondent's  counsel  is  cor« 
rect,  that  Roberts  and  wife  conveyed  the  said  land  in 
trust  for  some  one,  I  am  unable  to  discover  who  the  ees- 
tut  que  trust  could  have  been;  nor  do  I  think  that  any 
trust,  as  claimed,  is  indicated  in  the  deed  of  conveyances. 

As  I  view  the  matter,  there  was  no  such  institution  as 
the  Agricultural  College,  except  in  name.  The  appellants 
allege  in  the  complaint  that  the  Corvallis  College  became 
the  Agricultural  College  of  the  state;  they  probably 
thought  so  from  the  fact  that  the  legislative  assembly, 
by  an  act  approved  October  21,  1870,  so  declared;  but  it 
does  not  appear  that  any  such  institution  was  ever  organ- 
ised, and  the  legislative  assembly  has  no  power  by  its  fiat 
to  transform  one  corporate  institution  of  that  character 
into  another.  It  cannot  create  a  corporation  by  direct 
enactment,  except  for  municipal  purposes  (Const.,  art.  2, 
sec.  2),  although  it  may  provide,  by  a  general  law,  for 
organization  of  such  a  corporation.  I  apprehend  that  it 
will  be  discovered,  upon  close  inspection,  that  the  '^ Agri- 
cultural College  of  the  state  of  Oregon  "  has  only  an  ideal 
existence.  When  the  Corvallis  College  was  organized  into 
a  corporation,  the  name  it  assumed,  and  by  which  itr  was 
to  be  known,  was  specified  in  its  articles  of  incorporation; 
and  the  legislature  had  no  power  to  change  it,  or  to  merge 
the  corporation  into  another  organization,  either  real  or 
imaginary. 

This  view  did  not  affect  the  relations  between  the  Cor- 
vallis College  and  the  state,  nor  question  the  former  being 
such  a  college  as  is  required  by  said  Mi  of  Congress;  it 
merely  regards  its  legal  etatui. 
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The  Oorvallis  College  is  an  agricultural  college;  its  lead-* 
ing  object  is  to  teach  that  branch  of  learning  which  relates 
to  "  agriculture  and  the  mechanic  arts";  and  to  distinguish 
the  character  of  its  work  from  that  of  other  institutions  of 
learning,  it  may  properly  be  termed  the  Agricultural  Col- 
lege of  the  state;  but  that  is  only  its  conventional  name; 
its  legal  name  is  the  one  it  received  at  its  conception  and 
birth.     I  cannot  see  that  the  declaration  of  the  legislative 
assembly  declaring  the  Corvallis  College  the  Agricultural 
College  of  the  state  changed  the  relations  existing  between 
the  former  and  the  Methodist  Episcopal  Church  South. 
If  the  legislature  had  intended  that  the  property  thereafter 
acquired  by  the  college  should  be  held  in  trust  for  the 
state,  and  to  inaugurate  a  new  regime  in  the  management 
and  control  of  the  college,  and  in  the  appointment  of  its 
trustees,  it  should  have  required  it,  as  a  condition  of 
the  arrangement  entered  into  between  it  and  the  state  to 
teach  agriculture  and  the  mechanic  arts,  in  compliance 
with  said  act  of  Congress,  to  so  modify  its  charter  as  to 
declare  such  trust  and  give  the  state  the  authority  to  ap- 
point such  trustees.     Instead  of  pursuing  that  course,  it 
left  the  whole  matter  in  statu  quo.    Unless,  therefore,  the 
deed  from  Roberts  and  wife  declared  a  distinct  trust,  the 
one  specified  in  the  charter  must  prevail,  and  the  right  on 
the  part  of  the  said  conference  to  appoint  the  trustees 
continues. 

I  am  aware  that  the  church  has  no  tangible  or  real  in- 
terest in  the  land;  that  it  cannot  divert  it  from  the  use 
specified  in  the  deed,  or  derive  any  direct  pecuniary  ben- 
efit from  it  whatever;  nor  that  its  right  to  appoint  trustees 
to  manage  and  control  it  is  pf  any  immediate  advantage; 
bat  it  is,  nevertheless,  entitled  to  exercise  such  right,  and 
the  legislature  has  no  power  to  deprive  it  of  its  authority 
in  that  particular.  It  belongs  to  that  character  of  rights 
wliich  courts  of  equity  are  required  to  defend  against 
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arbitrary  encroachments.  The  trustees  of  the  college  had 
no  authority  under  its  charter  to  convey  away  the  land. 
Their  power  over  the  property  of  the  corporation  must  be 
found  in  its  charter,  which,  in  that  regard,  is  their  para- 
mount law,  and  is  beyond  the  reach  of  any  legislative 
enactment.  It  is  their  rule  of  action  so  long  as  it  stands, 
find  there  is  no  power  to  alter  it,  except  that  which  inhe- 
rently exists  in  the  corporation  itself  and  its  beneficiaries. 
Nothing  but  their  voluntary  act  can  change  it,  which 
could  only  be  effected  by  filing  supplementary  articles, 
adopted  by  the  trustees  of  the  corporation,  with  the  con- 
sent of  the  church  for  whose  benefit  and  advancement  it 
was  originated. 

In  arriving  at  this  conclusion,  I  am  not  consoled  oy  tne 
reflection  that  the  view  expressed  will  promote  the  best 
interests  of  the  public.  I  think  it  would  be  far  better  for 
the  community  if  the  Corvallis  College,  in  its  present 
condition  of  affairs,  were  under  the  exclusive  control  of 
the  state.  But  if  this  court  were  to  hold,  under  the  facts 
of  the  case,  that  the  interest  of  the  Methodist  Episcopal 
Church  South  in  that  institution,  and  authority  over  it, 
as  provided  by  its  charter,  were  cut  off  by  the  legislation 
referred  to,  or  that  the  said  deed  from  Roberts  and  wife 
created  a  trust  in  favor  of  any  other  party  than  the  said 
church, it  would,  I  am  constrained  to  believe,  overturn  well- 
settled  principles  of  law,  and  tend  to  establish  a  pernicious 
and  dangerous  precedent.  If  counsel  for  the  respondents 
are  able  to  show  that  the  conclusions  arrived  at  are  errone- 
ous, we  trust  they  will  do  so  in  a  petition  for  a  rehearing, 
and  we  will  gladly  correct  them.  According  to  the  view 
herein  expressed,  the  decree  appealed  from  must  be  re- 
versed, and  the  case  remanded  to  the  circuit  court,  with 
directions  to  overrule  the  said  demurrer,  and  for  such  fur- 
ther proceedings  as  that  court  may  deem  proper. 
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Lord,  J. — The  main  controvery  arises  out  of  the  con- 
struction to  be  given  to  that  portion  of  the  articles  of 
incorporation  as  are  set  out  in  the  complaint.  The  articles 
are  not  set  out  in  full,  and  as  the  demurrer  confines  us 
only  to  so  much  of  them  as  are  stated  in  the  complaint, 
our  inquiries  must  be  thereby  limited.  It  is  not  possible, 
then,  for  us  to  say  what  effect  the  articles  of  incorporation 
might  have,  considered  as  a  whole,  in  determining  the 
question  here  involved.  It  may  be  possible  that  the 
omitted  articles,  considered  in  connection  with  those 
stated,  might  throw  much  light  upon  the  objects  and  pur- 
poses of  the  incorporation,  and  indicate  that  they  were 
intended  and  that  the  articles  in  fact  do  authorize  the 
college  to  take  and  hold  property  as  a  source  of  revenue 
and  income  to  maintain  and  endow  it  as  a  literary  insti- 
tution for  educational  purposes.  By  the  second  article  of 
the  articles  of  incorporation,  as  set  out  in  the  complaint, 
it  is  provided  as  follows: — 

''The  object  of  this  incorporation  is  to  acquire  and  hold 
property  in  trust  for  the  Methodist  Episcopal  Church 
8outh  in  the  state  of  Oregon,  and  to  endow,  build  up,  and 
maintain  an  institution  for  educational  purposes,  and  to 
confer  all  such  honors,  distinctions,  and  degrees  as  are 
usual  in  colleges,  to  be  conducted  and  carried  on  under 
the  direction  and  control  of  the  trustees  as  aforesaid,  and 
their  successors  in  office,  provided  that  said  college  shall 
be  a  strictly  literary  institution.*' 

When  incorporated,  that  the  college  became  a  legal 
entity,  and  endued  with  the  capacity  to  hold  property  in 
trust  for  the  church,  is  not  disputed;  but  the  inquiry  and 
point  of  contention  is,  whether  by  the  articles  referred  to 
it  could  hold  property  for  itself,  as  distinct  from  the  church, 
to  endow,  build  up,  and  maintain  the  college  for  educa- 
tional purposes  as  a  literary  institution. 
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The  claim  of  the  plaintiff  is,  that  all  property  of  what- 
Boever  kind,  and  however  acquired,  of  which  the  college 
is  capable  of  taking,  is  held  in  trust  for  the  church,  to  be 
applied  to  the  purpose  specified,  if  there  be  any,  under 
the  direction  of  trustees  appointed  by  it. 

In  this  view,  the  land  donated,  although  for  agricultural 
purposes;  when  the  title  was  taken  by  the  college,  was  held 
in  trust  for  the  church  and  subject  to  their  direction  and 
control  through  the  trustees,  of  their  appointment  for  the 
purposes  specified. 

But  is  this  the  proper  construction  to  be  given  to  the 
article  cited?  It  not  only  provides  for  holding  property 
in  trust  for  the  church,  but  also  provides  for  endowing 
and  building  up  the  college  for  educational  purposes.  To 
"endow"  means  to  make  provisions  for  the  support  of  a 
corporation  or  institution  by  appropriating  lands  or  funds 
as  a  source  of  regular  and  reliable  income.  By  the  word 
"endow,"  as  used  in  that  article,  it  would  seem  to  have 
been  intended  to  endue  the  college  with  all  the  functions 
and  capacities  which  such  word  imparts,  and  that  is,  usu- 
ally, to  take  and  receive  property  or  funds  in  all  the  various 
forms  in  which  it  may  be  donated  for  educational  pur- 
poses. 

In  this  view,  the  college  was  incorporated  as  much  for 
the  specific  object  of  maintaining  an  institution  of  learn* 
ing  which  should  be  strictly  literary  and  capable  of  con* 
ferring  the  usual  degrees  of  honor  and  distinctions  as  it 
was  to  furnish  an  entity  to  hold  property  in  trust  for  the 
unincorporated  church  association. 

How  could  the  college  be  built  up  and  maintained  for 
educational  purposes  as  specified  in  the  article,  unless  it 
could  take  property  and  funds  which  it  could  appropriate 
through  its  trustees  for  that  purpose?  We  all  know,  as 
a  matter  of  common  knowledge,  that  institutions  of  this 
and  like  character  are  usually  endowed  with  the  capacity 
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to  take  property  and  do  business  within  the  scope  of  the 
direct  purposes  of  such  institutions,  and  that  they  are 
built  up  and  maintained  by  tuition  fees,  and  gifts  and 
donations  from  the  living  and  dying  to  foster  and  extend 
the  enlightened  projects  for  which  they  are  organized. 

It  may  be  that  a  mere  literal  reading  of  the  article 
would  indicate  that  the  corporation  was  "to  hold  property 
in  trust  for  the  church  and  to  endow  an  institution  "  (the 
college);  that  is,  that  the  corporation  or  college  was  to 
endow  itself.  But  this  could  not  be;  for  it  is  a  thing  to 
be  endowed.  The  word  "  endow,"  said  the  lord  chancellor 
in  Edwards  v.  HaU,  6  DeGif.  &  Q.  33,  "means  giving  a 
benefit  to  some  existing  thing.  It  supposes  something  to 
exist  either  at  the  time  the  gift  is  made  or  when  the  en- 
dowment  is  to  take  place."  It  will  hardly  do  to  suppose 
that  the  word  was  used  or  intended  as  used  to  defeat  the 
sense  which  its  proper  meaning  imparts,  and  especially 
as  applied  and  ordinarily  used  in  connection  with  such 
institutions.  Yet  to  such  uses  must  it  come  to  give  the 
article  that  construction, — a  construction  inconsistent 
with  the  proper  signification  of  the  word,  and  so  mani- 
festly impossible  in  the  result  reached  that  the  absurdity 
would  seem  to  render  it  unworthy  of  serious  considera- 
tion. Nor  does  it  give  any  color  to  the  construction  as 
contended  for  by  the  plaintiffs  only  as  it  tends  to  make 
the  corporation  do  the  impossible,  and  thereby  defeat  the 
power  of  the  college  in  its  own  right  to  take  and  receive 
gifts  and  benefits  for  the  purpose  of  education. 

Their  contention  is,  as  the  corporation  could  not  endow 
itself,  it  has  no  capacity  to  take  property  by  way  of  en- 
dowment ,  or  otherwise,  according  to  this  article,  and 
therefore  it  could  only  take  property  in  trust  for  the 
church.  But  can  this  construction  be  maintained?  Is 
not  the  construction  equally  as  reasonable  and  in  con- 
formity with  an  intent  that  makes  the  object  of  the  in* 
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corporation  twofold,  viz.:  1.  To  hold  property  in  trust 
for  the  church;  and  2.  To  take  property  for  itself  for 
educational  purposes?  Can  it  have  been  intended  that 
Corvallis  College  was  not  capable  of  taking  a  gift,  or  be- 
quest, or  legacy,  or  property,  or  funds  to  itself  and  in  its 
own  right  to  be  used  as  a  source  of  incom3  or  revenue 
^'to  endow,  build  up,  and  maintain  an  institution  for 
educational  purposes"? 

How  were  these  objects  so  distinctly  specified  to  be  ef- 
fected without  sources  of  revenue,  derived  in  the  various 
ways  that  institutions  of  this  kind  are  made  the  recipient 
of  benefits?  One  of  the  purposes  to  be  effected,  it  is 
admitted,  was  to  endow,  build  up,  and  maintain  the  col* 
lege  for  educational  purposes;  and  unless  it  would  do 
violence  to  the  terms  of  the  article,  ought  not  ^bat  con- 
struction of  it,  if  reasonable,  to  be  adopted  which  would 
carry  the  power  essential  to  effect  that  purpose,  and 
thereby  make  the  college  capable  of  taking  and  holding 
property  for  the  uses  specified,  and  essential  to  its  exist- 
ence and  prosperity?  To  do  this,  we  must  necessarily 
give  to  the  article  a  construction  which  would  include  the 
twofold  objects  as  already  stated.  In  one  case  the  church 
would  have  a  direct  and  beneficial  interest  in  the  property 
held  in  trust  for  it,  while  in  the  other,  the  college  would 
take  the  legal  title  and  beneficial  interest  in  the  property, 
and  devote  it  to  the  educational  purposes  for  which  it 
was  organized  as  a  literary  institution.  As  to  property 
of  the  first  character,  the  trustee  of  the  college  could  make 
no  disposition  of  it  without  the  direction  and  consent  of 
the  church.  Its  interest  is  direct  and  substantial,  and  of 
such  a  beneficial  character  as  would  entitle  it  to  have  a 
right  to  any  remedy  that  would  frustrate  any  disposition 
of  it  against  its  will;  but  as  to  property  with  which  the 
college  might  be  endowed,  it  has  no  such  interest  as  au- 
thorizes it  to  interfere^  direct^  or  control  the  management 
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of  it,  except  as  it  might  incidentally  exert  its  influence 
through  the  individual  character  of  the  trustees  appointed 
by  it. 

For  the  purposes  of  the  present  case,  it  is  sufficient  to 
say  that,  while  the  college  was  thus  organized,  and  for  the 
objects  specified,  the  state  proposed  that  if  the  college 
would  become  an  agricultural  college, — that  is,  if  it  would 
give  and  include  those  instructions  in  agriculture  and 
mechanics  contemplated  by  the  act  of  Congress, — it  would 
give  or  endow  the  college  with  the  benefit  of  such  funds. 

The  trustees  accepted  this  proposition.  And  while  no 
legal  entity  as  an  agricultural  college  eo  nomine  was  created 
by  the  proposition  and  its  acceptance,  the  college  did  en- 
large the  sphere  of  its  instruction  so  as  to  include  the 
studies  of  agriculture  and  mechanics.  In  effect,  Corval- 
lis  College  did  become,  so  far  as  instructions  in  these 
branches  were  concerned,  to  all  intents  and  purposes  an 
agricultural  college.  It  being  the  only  legal  entity,  the 
right  of  the  church  to  appoint  trustees  for  it  still  re« 
mained. 

While  this  state  of  facts  existed,  the  deed  of  Boberta 
and  wife  to  the  land  in  question  was  made,  and  as  therein 
stated,  ''to  the  end  that  the  premises  be  used  by  said  col- 
lege as  an  agricultural  farm  in  connection  and  for  the 
purposes  of  the  Agricultural  College  of  the  state  of  Ore- 
gon.'' To  devote  the  land  to  the  uses  specified  in  the 
deed  could  only  be  done  by  conveying  the  legal  title  to 
Corvallis  College;  for  there  was  no  Agricultural  College  eo 
nomine  as  an  entity  to  take  it;  and  as  Corvallis  College 
had  undertaken,  in  compliance  with  certain  legislation,  to 
give  such  instructions  in  agriculture  as  we're  taught  in 
agricultural  colleges,  there  was  no  other  way  than  the 
mode  adopted  to  carry  into  effect  the  purposes  to  which 
the  land  was  to  be  devoted  as  specified  in  the  deed. 
Hence,  to  give  what  was  styled  the  Agricultural  College 
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the  U8U  and  benefit  of  the  farm  as  proposed  and  intended 
necessarily  required  that  Corvallis  College  should  take 
the  legal  title  to  the  property  for  the  uses  and  purposes 
specified.  The  college  held  the  legal  title,  but  the  real 
beneficiary  was  the  Agricultural  College,  or  that  depart- 
ment of  instruction  specifically  devoted  to  teaching  agri- 
culture; and  so  long  as  the  land  is  devoted  to  the  uses 
specified,  who  has  a  right  to  complain  ?  Or  what  inter- 
est has  the  church  in  this  property  ?  Manifestly  it  was 
not  intended  that  the  church  should  be  the  beneficiary  of 
the  gift,  or  it  would  have  been  so  specified  in  the  deed; 
and  as  it  is  not,  but  distinctly  stated  'Ho  be  used  as  an 
agricultural  farm  in  connection  and  for  the  purposes  of 
the  Agricultural  College  of  the  state  of  Oregon,"  there  does 
not  exist  in  the  church  any  right  or  interest  in  this  prop- 
erty. The  trustees  of  the  college,  appointed  by  the  church, 
may  manage  and  control  the  property  for  the  uses  speci- 
fied while  the  title  remains  in  the  college,  but  no  longer; 
yet  thi^  gives  the  church  no  interest  in  the  property,  or 
a  right  of  suit  in  its  own  behalf.  It  seems  to  me  that  the 
church  has  just  as  much  right  to  claim  an  interest  in  tbe 
fund  appropriated  by  the  state  to  the  use  of  the  college 
for  agricultural  purposes  as  it  has  to  claim  an  interest  in 
the  land  in  dispute;  and  the  fact  that  the  college  did  for 
several  years  take  that  fund  and  apply  it  to  the  uses 
specified  indicates  that  it  is  endued  with  the  capacity  to 
take  property  and  funds  and  hold  it  for  other  purposes 
than  in  trust  for  the  church. 

If  the  view  here  suggested  is  fairly  deducible  from  the 
article  as  stated,  and  more  consonant  with  right  reason 
and  the  true  objects  of  the  incorporation,  it  is  conclusive 
of  this  case.  It  cannot  be  denied,  however,  but  that  the 
subject  is  susceptible  of  conflicting  inferences,  and,  from 
some  vagueness  of  expression,  involved  in  doubt,  and, 
what  perhaps  is  more  significant,  there  is  a  want  of  that 
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unanimity  of  opinion  in  respect  to  it  which  is  desirable 
when  important  rights  are  to  be  affected  by  decisive 
action.  The  construction  so  ably  and  learnedly  pressed 
upon  our  attention  has  once  reeeived  the  approval  of  this 
court,  and  may  yet  turn  out;  when  all  matters  can  be 
more  fully  considered,  the  better  view  than  the  one  sug- 
gested. Either  view  doubtless  may  be  susceptible  of  ad* 
verse  criticism;  and  in  such  case,  where,  from  obscurity 
of  expression,  doubt  is  evolved  and  diverse  conclusions 
are  drawn,  when  important  rights  are  at  stake,  it  is  the 
part  of  duty  to  proceed  with  caution  and  deliberation 
that  injustice  may  be  avoided  and  the  right  prevail. 

It  is  always  better  and  more  satisfactory,  if  it  can  be 
done,  to  determine  matters  in  litigation  upon  their  merits. 
Under  these  circumstances,  it  seems  to  us  the  safer  and 
wiser  course  to  pursue,  especially  when  important  facts 
admitted  by  the  demurrer  will  be  denied  and  contested, 
is,  to  remand  the  cause  for  further  proceedings,  when  the 
particular  subjects  now  considered,  taken  in  connection 
with  others  to  which  it  may  stand  related,  may  make  the 
true  objects  of  the  incorporation  more  clearly  and  satis- 
factorily appear,  and  thus  afford  the  court  an  opportunity 
to  determine  the  rights  of  the  parties  in  accordance  with 
the  justice  of  the  law* 
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ALEXANDER  JACKSON,  Respondent,  v.  WILLIAM 
JACKSON,  Appellant. 

Plxadino — CoKSTBUonoN  or  umi>b&  Codb. — The  CiTil  Code  of  this  state 
requires  the  allegationi  of  a  pleading  to  be  liberally  oonstmed,  in  order 
to  determine  its  effect^  with  a  view  to  subetanttal  jutice  between  the 
parties. 

Iix  — OnoirND  or  Dcmubreb  to.  — A  pleading  must  oontain  facts  sufficient 
to  constitute  a  cause  of  action,  suit,  or  defense,  but  a  failure  to  state  them 
with  clearness  and  precision  is  not  a  ground  of  demurrer;  if  they  are 
stated  in  such  a  Tsgue  and  ambiguous  manner  that  the  precise  nature  of 
the  charge  or  defense  is  not  apparent,  the  remedy  of  the  adverse  party  is 
by  motion  to  compel  the  pleader  to  make  it  more  definite  and  certain. 

Iix — PRS-EMFTION  Laws — Possbssiom  —  Injumction.  —  Where  a  plaintiff 
alleged  the  filing  of  his  declarlktory  statement,  claiming  to  pre-empt  two 
subdivisions  of  land  under  the  laws  oi  the  United  States;  that  he  was  a 
legally  qualified  pre-emptor  under  said  laws;  that  he  had  been  in  the 
peaceable  and  quiet  possession  thereof,  complying  with  the  requirements 
of  said  laws  in  doing  all  necessary  acts  of  residence  and  cultivation;  that 
the  defendant  unlawfully  and  wrongfully  took  possession  of  one  of  the 
subdivisions,  and  prevented  and  forcibly  resisted  the  plaintiff  from  taking 
possession  thereof;  that  the  defendant  forcibly  resiits  plaintiff  from  taking 
possession  of  the  land  in  order  to  do  the  necessary  acts  of  reaidenco  and 
cultivation  thereon;  and  that  the  defendant  was  whoUy  insolvent:  hdd^ 
that  the  facts  stated  were  sufficient  to  constitute  a  cause  of  suit  for  an 
injunction  to  compel  the  defendant  to  desist  from  doing  such  acts,  and  t6 
admit  the  plaintiff*  into  the  possession  of  the  land;  that  the  filing  of  the 
declaratory  statement  by  the  plaintiff  entitled  him  to  the  possession  of 
the  land  for  the  purpose  of  performing  those  acts  required  to  be  done  by 
the  pre-emption  law;  and  that  no  other  person  had  a  right  to  enter  the 
land  or  to  interfere  with  the  plaintiff's  occupancy  of  it  so  long  as  his 
entry  remained  nnoanoeled. 

Appeal  from  the  Circuit  Court  for  the  county  of  Coos. 

Hazard  &  WiUon^  for  Appellant. 

J.  W.  HamiUonf  for  Respondent. 

Thater,  C.  J. — The  respondent  commenced  a  suit 
against  the  appellant  in  said  circuit  court  to  compel  him 
to  admit  the  respondent  into  the  possession  of  certain 
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preiniseSy  situate  in  said  county,  and  described  as  the 
west  half  of  southeast  quarter,  and  northeast  quarter  of 
southeast  quarter  of  section  25,  township  28  south,  range 
12  west,  and  to  enjoin  the  appellant  from  entering  upon 
the  said  premises.  He  alleged  in  his  complaint  that  he 
was  a  legally  qualified  pre-emptor  under  the  laws  of  the 
United  States;  that  on  or  about  the  twenty-fifth  day  of 
May,  1887,  he  duly  filed  his  declaratory  statement,  claim- 
ing to  pre-empt  said  premises  under  the  laws  of  the 
United  States;  that  said  filing  was  duly  made  in  the 
United  States  land-office  at  Boseburg,  Oregon;  that  for 
two  years  previous  to  said  filing  he  was  in  the  peaceable 
and  quiet  possession  of  said  premises,  and  complying 
with  the  requirements  of  the  laws  of  the  United  States 
in  doing  all  nocessary  acts  of  residence  and  cultivation 
thereon;  that  inasmuch  as  there  was  a  question  as  to 
whether  said  premises  were  subject  to  pre-emption,  or 
whether  they  fell  within  the  limits  of  the  Ooos  Bay 
Wagon-road  Company's  grant  of  land,  a  private  corpora- 
tion doing  business  within  the  state  of  Oregon,  and  duly 
organized  under  the  laws  of  the  state,  he  made  a  contract 
with  the  said  company  for  the  purchase  of  said  premises, 
in  the  event  the  same  should  come  within  its  grant,  pre- 
vious to  his  filing,  and  by  the  license  and  permission  of 
said  company,  was  in  possession  of  said  land  on  the 
eighth  day  of  February,  1888,  at  which  time  the  appel- 
lant unlawfully  and  wrongfully  took  possession  of  the 
premises,  and  had  prevented  and  forcibly  resisted  him 
from  taking  possesssion  thereof;  that  the  appellant  had 
committed  and  was  then  committing  acts  to  the  irrep- 
arable injury  of  the  rights  of  the  respondent,  in  that  the 
appellant  forcibly  resisted  respondent  from  taking  posses- 
sion of  said  premises  in  order  to  do  the  necessary  acts  of 
residence  and  cultivation  thereon,  and  said  appellant 
had  injured  the  stock  of  respondent  on  the  premises,  and 
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threatened  to  kUl  any  of  respondent's  stock  which  he 
might  find  thereon;  that  appellant  was  wholly  insolvent, 
and  unable  to  pay  respondent  any  damages  which  might 
be  recovered  in  an  action,  and  that  he  had  no  plain, 
speedy,  or  adequate  remedy  at  law. 

The  appellant  demurred  to  the  complaint  for  the  reason 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
suit.  The  circuit  court  overruled  the  demurrer,  and  the 
appellant  having  failed  to  answer  over,  the  decree  ap- 
pealed from  was  entered  against  him. 

It  is  claimed  by  the  appellant's  counsel  on  the  appeal 
that  a  pleading  must  be  construed  most  strongly  against 
the  pleader.  He  claims  also  that  the  ground  of  the  suit 
is  irreparable  injury  to  the  respondent,  and  that,  in  order 
to  maintain  it,  the  respondent  must  not  only  allege  it,  but 
must  state  the  facts  from  which  it  is  inferable.  He  fur-* 
ther  claims  that  the  complaint  is  defective  in  not  stating 
such  facte. 

Whatever  the  rule  may  heretofore  have  been  in  regard 
to  the  construction  of  a  pleading,  is  unimportant.  Under 
the  present  practice  in  this  state,  it  is  regulated  by  posi- 
tive law.  Our  code,  section  84,  provides  that  "in  the 
construction  of  a  pleading  for  the  purpose  of  determining 
its  effect,  its  allegations  shall  be  liberally  construed,  with 
a  view  of  substantial  justice  between  the  parties."  This 
is,  to  my  mind,  a  wholesome  improvement  upon  the  rule 
contended  for  by  appellant's  counsel,  and  is  in  harmony 
with  the  general  spirit  and  intent  of  code  practice.  A 
pleading  must  contain  facts  sufficient  to  constitute  a  cause 
of  action,  suit,  or  defense;  but  a  failure  to  state  them  with 
that  clearness  and  perspicuity  required  in  good  pleading 
is  not  a  ground  of  demurrer.  It  is  not  open  to  that  char- 
acter of  objection,  unless  it  fail  to  contain  some  material 
averment.  If  the  facts  necessary  to  constitute  a  cause  of 
actioD,  suit,  or  defense  can  be  obtained  by  a  liberal  con- 
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Btruction  of  the  allegations  in  the  pleadings,  with  a  view 
to  substantial  justice  between  the  parties,  a  demurrer  to 
it  should  not  be  sustained.  When  the  pleader  alleges 
sufficient  facts  in  such  a  case,  but  states  them  in  such  a 
vague  and  ambiguous  manner  that  the  precise  nature  of 
the  charge  or  defense  i^  not  apparent,  the  remedy  of  the 
adverse  party  is  by  motion  to  compel  him  to  make  it 
more  definite  and  certain. 

I  have  examined  the  complaint  demurred  to,  and  think 
that  it  states  facts  sufficient  to  entitle  the  respondent  to 
the  relief  claimed.  The  case  is  one  which  requires  a 
speedy  and  summary  remedy;  otherwise  the  respondent 
will  necessarily  lose  the  benefit  of  his  pre-emption  right 
to  the  premises. 

The  appellant's  counsel  contends  that  the  complaint 
does  not  show  the  respondent  entitled  to  the  possession 
of  the  premises;  that  the  claim  of  license  from  the  wagon- 
road  company  had  no  effect,  .as  it  is  not  shown  that  said 
company  ever  had  the  right  of  possession  itself,  nor  that 
the  mere  filing  of  a  pre-emption  declaratory  statement 
necessarily  gives  the  right  to  the  possession  of  all  the  land 
covered  thereby,  as  any  number  of  persons  are  allowed  to 
file  oh  the  same  tract  at  the  same  time,  leaving  the  ques- 
tion of  the  ultimate  right  to  purchase  to  be  decided  by  the 
department  whenever  a  contest  shall  be  initiated,  or  au 
attempt  made  by  one  of  the  claimants  to  perfect  his  entry. 
Upon  this  last  proposition  we  are  unable  to  agree  with 
counsel.  We  are  of  the  opinion  that  a  pre-emptor  by  fil- 
ing his  declaratory  statement  acquires  a  priority  of  right, 
and  that  he  is  entitled  to  the  possession  of  the  premises 
for  the  purposes  of  performing  those  acts  required  to  be 
done  by  the  pre-emption  law,  and  that  no  other  person 
has  a  right  to  enter  the  land  or  to  interfere  with  his 
occupancy  thereof  so  long  as  his  entry  remains  uncan- 
celed. 

xvn.OB.— a 
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The  facta  i^Qgad  in  the  complaint  abow  euch  an  inter^ 
ference  on  the  part  of  th^  appellant  with  the  respondent'a 
oooupanqy  of  the  premiaea  as  will  neieasaarily  jeopardize 
bis  right  to  perfect  bia  title  thereto  underithe  pre-emption 
law  of  the  United  States, 

The  judgment  appealed  from  will  tbeisofiDire  be  affirmed. 


[HM  HovenlwrM^  l«iai 

JXSimiE  E.  BAILEY,  Resfohiisnt,  v.  CHARLES 
BAILEY,  Appsixakt. 

Appeal  from  Jackson  County. 

WUlaird  Crafof&rif  (w  AppsUant 

S,  K.  ffannay  for  Reepondent. 

Per  Curiam. — The  suit  is  for  a  divorce,  and  the  evi- 
dence is  brief  and  direct.  Under  the  circumstances  we  do 
not  deem  it  necessary  to  state  the  evidence  upon  which 
our  judgment  is  founded.  It  is  sufficient  to  say  that  we 
think  the  court  below  was  fully  justified  by  the  evidence 
in  dismissing  the  plaintiffs  complaint,  and  sustaining 
the  defendant's  cross-bill,  whereupon  a  decree  of  divorce 
was  granted.  But  we  think  the  evidence  shows  that  the 
father  is  not  only  competent  to  take  care  of  the  child,  but 
under  the  facts  of  this  case,  is  the  proper  one  to  whom 
the  care  and  custody  of  the  child  should  be  committed. 

The  decree,  therefore,  will  be  modified  so  as  to  give  to 
the  defendant  the  care  and  custody  of  the  child^  Bertha 
May  Bailey,  and  that  the  mother  be  allowed  to  visit  the 
child  at  all  reasonable  times,  and  it  is  so  ordered. 
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HENRY  GEBBER,  Appbllant,  v.  GEORGE  F,  BAUER. 
LINE  BT  AL:,  Rbsponusnts. 

SuFFOkT  ot  Stip-cbils—  StxP-FATHm.  — The  law  does  not  in^pose  np<m  a 
■tep-falber  tiie  daty  ef  mpportmg  a  stefHclnld,  nor  is  he  by  viitae  of  such 
relation  entifled^  dBBkind  ite  Herrioes. 

8nr-FATHBB^lN  Looo  PABCNiraL  —  If  a  step-fiather  Tolnntarilyassames  the 
care  and  support  of  a  step-child,  he  stands  m  hoQ  panntit  to  such  child,  and 
"ilie  presnmptiaB'  tiienis  tlriit  they  deal  as  pirent  sxld  dtSd,  and  not  aa 


SfXP-rATHBK— GuABDiAV.— H  ft  itep-father  nerer  assnmiMl  said  duty  but 
qnalified  as  the  guardiaa  of  the  step-child,  and  as  snch  guardian  furnished 
it  with  necesBsrias  and  cfauigtod  for  them  in  his  aobouttto  as  such  gnsfdian; 
the  presMa^tionttatt  he  acted  or  intended  to  act  ia  foes  poi^e^ 

brmovsKxvn  av  Mnrox'fl  ]ftu>PCRnr— Claim  of  GnA&mAir  iok.  —The 
cffdinary  rule  is,  that  a  guardian  wiU  not  be  allowed  for  permanent  im* 
yoyements  placed  by  hfaaim  a  minoK^s  piropeHy  ^thout  authority. 

Appbal  from  Benton  County. 

John  Burhdie  and  W.  8.  MeFaddenf  fbr  Appellants. 

J.  W.  Rayburn,  and  Siott,  Waldo,  SmUh,  StoU,  &  Boue, 
fer  Respondents. 

St&ahaN;  J.— ^Some  ye^rs  ago  John  Baneriine  died  in- 
testate in  Benton  Coanty,  leaving  a  widow  and  two  minor 
children,  (}eorge  F.  Baoerline  and  Margeret  Banerlinei 
now  Margaret  Garter.  The  present  appellant,  Henry 
Gerber,  intermarried  witk  the  widow,  and  soon  thereafter 
was  appointed  and  qualified  as  the  guardian  of  said 
minors.  The  guardian  filed  an  inventory  df  the  property 
of  said  wards,  from  which  it  appeared  they  owned  the 
following  property: — 

Personal  property. $175 

Real  property:  Lots  1  and  2  in  block  8,  Dizbn's  Addi- 
tion to  the  city  of  Corvallis,  and  fixtures  thereon .  1,600 

Total , n,«7B 
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At  the  time  said  guardian  qualified,  George  F.  was  two 
and  a  half  years  old,  and  Maggie  was  in  her  fifth  year. 
It  appears  that  after  said  guardian  qualified  as  such  he 
clothed,  boarded,  and  in  every  way  cared  for  said  wards 
until  after  they  attained  their  majority.  About  April, 
1887,  said  wards,  having  attained  their  majority,  filed  an 
application  in  the  county  court  of  Benton  County,  Ore- 
gon, for  a  citation  to  said  guardian  requiring  him  to  file 
a  final  account  of  his  proceedings.  In  obedience  to  said 
citation  the  guardian  filed  his  final  account.  Objections 
to  the  same  were  duly  filed  by  said  wards,  and  depositions 
were  taken  before  a  referee  by  each  of  said  parties  on 
the  issues  raised  by  said  objections,  and  the  denials 
thereof  by  the  guardian.  Upon  the  final  hearing  in  the 
county  court,  that  court  found  that  neither  party  pay 
to  the  other  anything;  that  the  guardian's  accounts  be 
finally  settled;  that  said  guardian  be  discharged  from 
any  further  duties  of  his  said  trust;  that  his  bondsmen 
be  exonerated;  and  that  each  party  pay  half  the  costs  and 
disbursements. 

From  this  decree  the  wards  appealed  to  the  circuit 
court,  where  the  case  was  regularly  heard  on  the  transcript 
and  evidence  accompanying  it.  It  appears  from  the  rec- 
ord that  said  guardian  never  filed  but  one  account  until 
his  final  account  was  filed.  This  account  was  filed  March 
21, 1871.  By  this  account  he  presented  a  claim  to  the 
county  court  for  the  maintenance  of  George  F.  and  Mag- 
gie, a  part  of  which  was  then  allowed.  The  circuit  court 
found  in  favor  of  Maggie  in  the  sum  of  $354.07,  and  in 
favor  of  George  P.  in  the  sum  of  $497.07,  and  decreed 
accordingly.  From  this  decree  the  guardian  has  appealed 
to  this  court.  Said  guardian's  account  consists  of  very 
numerous  items  of  debit  and  credit.  The  debit  side  of 
the  account  is  made  up  of  the  amount  of  the  inventory: 
Rents  received  on  property  until  March,  1871,  $610;  cash 
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received  on  insurance  of  property  burned  in  1871,  $983; 
money  received  from  sale  of  some  brewery  fixtures  saved 
from  the  fire,  $100;  amount  received  from  sale  made  by 
order  of  county  court  of  certain  lots  which  had  been  ad-, 
measured  to  Mrs.  Gerber  as  dower,  and  in  which  said 
minors  owned  a  remainder,  making  a  total  of  $3,81 8.  The 
credit  side  of  the  account  consists  of  numerous  credits  for 
money  paid  for  taxes,  insurance,  improvements  of  a  per* 
manent  nature  on  wards'  property,  and  for  the  mainte* 
nance  and  support  of  said  wards,  amounting  in  the 
aggregate  to  the  sum  of  $7,875.20.  Deducting  debits  from 
credits  leaves  a  balance  in  favor  of  the  guardian  of 
$4,057.26. 

1.  I  have  read  and  carefully  considered  the  evidence  in 
Support  of  and  against  the  various  items  of  debit  and 
credit,  and  do  not  consider  that  a  particular  reference  to 
them  is  necessary  to  a  proper  determination  of  this  cause. 
It  was  conceded  on  the  argument  that  if  the  wards  are 
chargeable  in  this  accounting  with  what  the  evidence 
manifestly  shows  their  maintenance  was  reasonably  worth, 
from  the  time  of  the  appointment  of  the  guardian  to  the 
filing  of  the  final  account,  there  would  be  nothing  due  from 
said  guardian  to  either  of  them.  Not  only  so,  but  the 
amount  of  such  an  allowance  would  absorb  their  entire 
estate. 

But  counsel  for  respondents  claim  that  no  such  allow- 
ance can  or  ought  to  be  made,  for  the  reason  that, 
when  Henry  Gerber  married  the  mother  of  these  wards, 
he  stood  in  loco  parentis  to  them,  and  the  law  will  not 
permit  him  to  make  such  charge.  When  Gerber  became 
the  step-father  of  these  children,  the  law  did  not  impose 
upon  him  the  duty  of  supporting  them  or  make  him 
liable  therefor.  Neither  did  he  become  entitled  to  the 
proceeds  of  their  labor.  The  law  seems  to  be  that  if  a 
Btep.father  voluntarily  assumes^  the  care  aud  support  of  a 
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atep-child^ha  standB  in  loco  parentis,  and  the  presumption 
then  id,  that  they  deal  with  each  other  as  parent  and 
child,  and  not  as  master  and  serrant,  and  in  such  case 
the  ordinary  xulea  applicable  to  parest  fund  child  will 
apply. 

But  if  the  facts  tend  to  show  that  such  step-father  never 
Toluntarily  assimMd  that  duty,  but  that  he  qualified  aa 
the  guardian  of  such  minors>  and  in  that  capacity  fur- 
aished  them  with  n«ce8saries>  and  charged  them  for  the 
same  in  his  accoonts  as  such  guardian,  the  presumption 
that  he  acted  or  intended  to  act  in  hca  par$ntie  is  re- 
butted. In.  such  case,  no  good  reason  appears  to  me  why 
the  burden  of  the  support  of  the  wards  should  fall  upon 
the  step-father  rather  than  that  they  should  be  supported 
out  of  their  own  property,  or  why  such  guar^lian  should 
not  be  permitted  to  apply  the  necessary  amounts  to  their 
support  out  of  their  estate.  The  lowest  estimate  that 
could  be  made  for  their  support  more  than  a^orbs  the 
amount  found  in  their  favor  by  the  circuit  court. 

This  view  of  the  subject  disposes  of  the  claim  of  said 
wards.  On  the  other  hand,  I  dq  not  thi«k  their  estates 
should  be  burdesied  with  charges  for  impravements,  how- 
ever permanent  or  meritorious  they  may  be.  No  doubt 
the  guardian  acted  in  the  utmost  good  fSaith  in  making 
them,  but  he  has  had  the  use  of  them,  and  no  charge  is 
made  against  him  for  rent,  or  for  the  use  of  the  real  estate 
while  he  occupied  it.  In  addition  to  tibis,  they  were 
placed  there  without  legal  autboritry.  Whe<^r  there 
might  not  a  ease  arise  where  an  allowanoe  for  improve- 
ments might  be  made,  we  do  not  now  decide  or  consider. 
It  is  sufficient  for  the  disposition  of  this  oase^  to  hold 
that  no  such  controlling  equities  appear  in  support  of  this 
claim.  Whatever  merit  there  may  be  in  the  claim  for 
improvements  is  fully  met  and  counterbalanced  by  other 
equitable  conaidexatioas  presented  by  the  claims  of  the 
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varda.  This  ooiuduBiim  enableB  them  to  receive  theil* 
Mtate  ta  its  impriived  ooDdition,  frsed  ItoA  uy  claka  aft 
accaoni  of  «aeh  imiproveiiieatSu 

What  hae  been  said  leads  to  tke  reveMBill  of  thd  deiar^  of 
the  eareuat  coart^ and  to  on  affirmaaoe  at  the  deereeof  the 
ceuntjr  courts  and  it  is  so  ordeac^ 
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BAUOT-PArBK — DiTTT  Of  ^wcKKtAXt  OF  Statb.  — Seetiom  2507  of  Hill's  Cod» 
faatdhiftoA  liir^tjrdF  wdectHig  BaMble  balfet-paper  h^m  ti)o  imdiTidaal 
ToiOT  to  Ike  MCMtaqr  «f  «tete- 

9ALun-TAtKm — UflB  ov  Sramis  ja  SoeassDiifo  Buovioiii. — (J»dfer  Me» 
tioB  2507,  wyim,  a  political  oommittao  may  pnrchaao  of  tiie  aeoratarj  of 
jdKto  *'  Mcfa  ^puAtHj  or  Madont  of  pAper  as  may  bo  necessaiy  or  ooa^o- 
Bke^"  and  its  mm  Uaot  liiiifctod  to  a  pettdiiig  oleotios  or  the  om  nest  4a- 
•aiag.    Tke  maifkm^  if  aaj,  imor  t>e  ttaed  at  any  salMeqveiitolectioa. 

TonrsD  PArut — Sbceitart  or  Skatb.  —If  tinted  paper  be  selected  by  the 
eeerattfy  of  state  aiwi  fcomislied  for  bellot-paper,  baOois  printed  opoe  ii 
m&  lawful  sail  mil  hi  oettnted. 

Appeal  fram  Marion  County. 

J.  /.  Murphy,  If.  B.  Knight,  and  F.  H.  ffetMt,  for  He- 
^pendents. 

Bbmf  &  Oreffy  and  Tdmon  Fcnrd,  for  Appellants. 

Stbasav,  J. — This  action  is  praseonted  bjr  the  stefte  of 
Oregon  upon  the  relation  of  P.  A.  Darid,  J4>ha  Hicks> 
J.  a  Hayes,  and  B.  L.  SiiHth,  against  Addpk  Wolf, 
ML  Fitzgerald,  G6or|;e  Sacra,  and  Archie  Wolford,  to  as-^ 
certain  by  what  aathority  the  defendants  bold  and  eser- 
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cise  the  office  of  councilmen  of  the  city  of  Silverton,  in 
Marion  County,  Oregon.  The  city  of  Silverton  was  duly 
incorporated  by  the  legislative  assembly  in  the  year  1S85. 

It  is  alleged  that  at  the  regular  election  held  in  said 
city  on  the  first  Monday  in  May,  1888,  the  relators,  being 
in  every  way  qualified,  were  candidates  at  aaid  election 
for  the  office  of  councilmen,  and  that  they  and  one  Ai 
Coolidge  received  the  greatest  number  of  votes  for  said 
office  of  councilmen,  and  were  duly  elected;  that  they 
accepted  said  office,  and  have  been  ever  since  said  election 
and  now  are  rightfully  entitled  to  hold,  use,  and  exercise 
said  office  of  councilmen  in  said  corporation;  but  thai 
notwithstanding  the  election  of  said  relators,  the  defend- 
ants, Adoph  Wolf,  M.  Fitzgerald,  George  Sacra,  and  Archie 
Wolford,  on  the  eleventh  day  of  May,  1888,  and  froni 
hence  hitherto,  without  any  legal  election,  appointment, 
or  authority  whatever,  have  held,  used,  and  exercised,  and 
still  do  hold,  use,  and  exercise,  the  office  of  councilmen  of 
said  city  of  Silverton,  and  claim  to  use  and  exercise  the 
same,  and  to  have  and  enjoy  all  the  rights  and  privileges 
to  the  said  office  appertaining,  which  office  and  privi- 
leges the*said  defendants  for  all  the  time  aforesaid  have 
usurped,  intruded  into,  and  unlawfully  hold  and  exercise, 
and  still  do  usurp,  intrude  iuto,  and  unlawfully  hold  and 
exercise,  to  the  great  damage  and  prejudice  of  the  relators. 

The  complaint  prays  judgment  that  the  defendants  are 
not  entitled  to  the  said  office  of  councilmen,  and  that  they 
be  ousted  therefrom,  and  further,  that  the  relators  are  en- 
titled to  said  office,  and  to  assume  the  execution  of  the 
duties  thereof,  upon  taking  the  oath  prescribed  by  law, 
and  that  they  be  placed  in  possession  of  same,  upon  being 
qualified,  and  for  costs. 

The  answer  denies  the  material  allegations  of  the  com- 
plaint, and  then  contains  the  following  affirmative  matter: 
**  And  for  a  further  and  separate  answer  to  said  complaint^ 
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the  said  defendants  allege  that  they  and  one  Ai  Coolidga 
are,  and  for  all  the  times  mentioned  in  the  plaintiff's 
complaint  have  been,  the  duly  elected  and  qualified  and 
acting  councilmen  of  the  said  city  of  Silverton,  mentioned 
in  plaintiff's  complaint,  and  that  said  defendants  and 
said  Coolidge  are  lawfully  entitled  to  have,  hold,  u^e; 
and  exercise  the  said  office,  and  have  been  duly  elected 
and  qualified  thereto,  as  by  the  law  mentioned  in  plaint 
tiffs'  complaint  provided.  The  plaintiffa'  reply  denied 
the  new  matter  in  the  answer.  By  consent  of  parties, 
the  case  was  tried  by  the  court,  and  the  following  facts 
and  conclusions  of  law  were  duly  filed:  — 

1.  That  the  city  of  Silverton  is  a  municipal  corporation 
situated  within  the  county  of  Marion  and  state  of  Oregon. 

2.  That  on  the  first  Monday  in  May,  1888,  an  olectioii 
was  duly  held  under  the  charter  of  said  city  by  the  elec- 
tors thereof,  for  the  election  of  five  councilmen  and  other 
officers  of  said  city  for  the  term  of  one  year. 

3.  That  at  said  election,  as  shown  by  the  returns  of  the 
judges  of  the  election,  the  relators  P.  A.  Davis  received 
38  votes,  John  Hicks  received  38  votes,  J.  C.  Hayes  re- 
ceived 37  votes,  and  E.  L.  Smith  received  37  votes  for 
councilmen;  that  the  defendants  Adolph  Wolf  received 
88  votes,  M.  Fitzgerald  received  36  votes,  George  Sacra 
received  38  votes,  and  Archie  Wolford  received  38  votes. 

4.  That  at  said  election  one  J,  W.  Hicks  offered  to  vote 
by  properly  delivering  his  ballot  on  which  was  the  names 
of  each  of  the  relators,  to  the  judges  of  election;  that  his 
vote  was  challenged  on  the  ground  that  he  had  paid  no 
tax.  And  the  court  here  finds  that  said  J.  W.  Hicks  had  not 
paid  any  county  or  state  tax  for  more  than  two  years  prior 
to  the  said  first  day  of  May,  1888,  or  other  tax,  except 
what  he  had  within  less  than  one  year  prior  to  said  elec- 
tion paid  to  the  proper  authorities  of  said  city  a  license 
taxed  against  him  by  said  city  for  keeping  a  boarding- 
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house  within  said  eity,  which  license  tax  was  required  to 
be  paid  to  said  city  by  an  ordinance  thereof. 

5.  That  at  said  deetiou  one  O.  G.  Sparks  offered  to  vote 
by  properly  delivering  his  ballot,  on  which  was  the  nam^s 
of  each  of  the  relators,  to  the  judges  of  election;  that  his 
vote  was  challenged  on  the  ground  that  he  had  paid  no  tax 
And  the  court  hece  finds  that  said  0.  G.  Sparks  had 
not  paid  any  county,  state,  or  other  tax  for  more  than  two 
years  prior  to  said  electioin«  except  that  he  bad  within  less 
than  one  year  prior  to  said  election  paid  to  the  proper 
authorities  of  said  city  of  Sjlverton  a  license  taxed  against 
him  by  said  city,  under  an  ordinance  thereof,  for  carry- 
ing  on,  in  said  city,  the  business  of  making  photographs. 

6.  That  at  said  election  one  WUliam  Wbitlock  offered 
to  vote  by  properly  delivering  his  ballot,  on  which  was 
the  names  of  eaeh  of  the  relators,  to  the  judges  of  said 
olection ;  that  his  vote  was  challenged  on  the  ground  that 

he  had  not  been  a  resideot  of  said  city  for prior  to 

said  election.  And  the  court  here  finds  that  said  Whit- 
Jock  commenced  to  reside  in  said  city  about  Beptembef, 

1887,  and  eomtinued  to  reside  and  was  a  householder 
therein  until  about  the  20th  of  December,  1887,  when  hs 
jtaft  said  city  with  his  family  and  went  to  California,  with 
the  rntent  to  benefit  the  health  of  his  wife,  and  return  to 
jaid  city  unless  he  found  something  better  in  California; 
that  he  made  n«  permaneBt  settlement  or  home  in  Cali- 
fornia, and  rotttrned  to  Silverton  about  the  15th  of  April, 

1888,  with  his  faonily,  and  has  resided  there  ever  since.; 
thai  when  he  left  for  California,  he  left  most  of  his  prop* 
erty  and  household  effects  at  Silverton. 

7.  That  prior  to  said  election  the  said  city  of  Silverton 
had  never  levied  any  taxes  to  support  the  government 
thereof,  except  licenses. 

8.  That  at  said  election  there  were  two  regular  tickets 
voted.    Que  was  called  and  known  as  the  citizens'  ticket^ 
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and  the  other  as  the  prohibition  ticket;  that  the  citizena' 
ticket  was  printed  on  plain  white  paper^  which  had  been 
procured  as  ballot-paper  from  the  secretary  of  state  but  a 
few  days  before  the  election^  and  the  defendants  were  reg- 
ular candidates  on  the  citizens'  ticket. 

9.  That  the  prohibition  ticket  was  printed  on  tinted 
paper  that  cauld  be  distinguished  from  white  paper, 
which  tinted  paper  was  procured  as  ballot-paper  from  the 
flecretary  of  state  about  one  year  before  said  election,  and 
is  the  same  kind  of  paper  furnished  by  the  secretary  of 
state  as  ballot-paper,  and  was  used  by  all  parties  at  the 
general  election  af  1886  throughout  the  state,  and  was 
also  used  by  all  parties  at  the  election  of  said  city  in  May« 
1887,  and  the  xel^tors  were  Candidas  on  the  prohibition 
ticket. 

9  a.  That  at  the  time  said  Uckets  were  prepared  and 
printed,  the  parties  on  said  tickets  supposed  they  were 
being^printed  ovk  legal  ballot-paper,  and  so  considered  up 
to  the  time  of  said  election,  on  the  first  Monday  of  May, 
1888. 

10.  That  after  li&e  votia|[  had  eonuneneed  there  was 
some  talking  at  the  polls  about  the  legality  of  the  vote  on 
the  tinted  paper,  but  that  the  voters  who  voted  the  tick- 
ets on  the  tinted  paper  thoi:^bt  th^  were  voting  legal 
ballots. 

11.  That  the  names  of  J.  W.  Hicks,  O.  O.  Bparks,  and 
Whitlock  wese  recorded  aft  the  election  ismoag  the  names 
of  voters,  but  tl^eir  ballots  were  not  put  in  the  ballot-boz 
and  counted,  but  were  returned  to  the  board  of  councils 
men  of  said  city  in  a  separate  envelope,  and  two  of  them 
were  identified,  to  wit,  the  ballots  of  J.  W.  Hicks  and 
Whitlock.  The  ballot  of  O.  Q.  Sparks  being  lost,  its  coo^ 
tents  were  proved. 

As  conclusions  of  law,  the  court  finds: — 

1.  That  the  ballots  on  the  plain  white  paper  called  the 
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citizens'  ticket  were  legal,  and  the  ballots  printed  on  the 
tinted  paper,  and  called  the  prohibition  ticket,  were  also 
legal. 

2.  That  J.  W.  Hicks,  0.  G.  Sparks,  and  William  Whit- 
lock  were  legal  voters,  and  that  their  votes  should  have 
been  counted  for  each  of  the  relators. 

8.  That  the  relators,  P.  A.  Davis,  John  Hicks,  J.  C. 
Hayes,  and  E.  L.  Smith,  were  each  of  them  duly  elected 
councilmen  of  the  city  of  Silverton  at  said  election,  on 
the  first  Monday  of  May,  1888. 

4.  That  the  defendants,  Adolph  Wolf,  M.  Fitzgerald, 
George  Sacra,  and  Archie  Wolford,  are  each  unlawfully 
holding  the  office  of  councilman  of  said  city. 

Judgment  of  ouster  was  accordingly  entered  against 
the  defendants,  and  also  a  judgment  permitting  the  re- 
lators to  assume  the  duties  of  said  office,  upon  taking  the 
oath  prescribed  by  law.  From  this  judgment  the  defend- 
ants -have  appealed  to  this  court.  Numerous  errors  are 
assigned  in  the  notice  of  appeal,  but  we  will  only  notice 
such  as  are  presented  on  the  arguments  by  the  appellants, 
and  all  others  must  be  deemed  waived  or  abandoned. 

1.  The  legality  of  all  of  the  ballots  cast  for  the  re- 
lators is  contested  on  two  grounds :  1.  Because  they  were 
printed  on  tinted  paper;  and  2.  Because  they  were  not 
printed  on  paper  procured  from  the  secretary  of  state  for 
the  purpose  of  being  used  at  said  election  of  May,  1888. 

These  two  objections,  though  depending  on  different 
statutes,  are  so  closely  allied,  that  they  will  be  considered 
together.  The  ballot  system  of  voting  was  introduced  in 
this  state  by  an  act  of  the  legislative  assembly  passed  in 
1872.  (Acts  1872,  p.  39.)  One  of  the  provisions  in  that 
act  is  section  2533,  Hill's  Code,  and  is  as  follows:  ''AH 
ballots  used  at  any  election  in  this  state  shall  be  written 
or  printed  oh  plain  white  paper,  without  any  mark  or 
designation  being  placed  thereon  whereby  the  same  may 
be  known  or  designated/' 
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This  Bection  was  before  this  court  in  State  ex  reL 
Mahoney  v.  McKinnon,  8  Or.  494.  In  that  case  it  ap- 
peared that  one  ballot  written  on  colored  paper  was 
received  and  placed  in  the  ballot*box,  and  one  of  the 
questions  involved  was  whether  this  ballot  could  be 
counted.  After  quoting  the  above  provision,  the  court 
say:  "The  voter  in  this  instance  is  conclusively  pre- 
sumed to  have  had  knowledge  of  this  requirementi  and 
to  have  had  it  in  his  power  to  comply  with  it  by  using  a 
proper  ballot.  It  was  a  matter  entirely  under  his  own 
control,  and  if  he  chose  to  disregard  the  law,  he  cannot 
complain  if  the  consequence  was  that  his  vote  was  lost.'' 

Whether  this  court  as  now  constituted  would  hold  this 
statute  to  be  mandatory,  and  not  directory,  and  thus 
affirm  this  construction,  it  is  not  now  necessary  to  con- 
sider, for  the  reason  that  the  enactment  of  a  subsequent 
statute  on  the  same  subject,  presently  to  be  referred  to, 
has  shifted  the  duty  from  the  voter  to  the  secretary  of 
state  to  provide  suitable  ballot-paper. 

But,  aside  from  the  effect  of  the  latter  statute,  I  would 
be  loth  to  hold  that  a  ballot  innocently  printed  on  tinted 
paper  and  used  would  be  for  that  reason  illegal.  A 
slight  coloring  or  tincture  distinct  from  the  ground  or 
principal  colot  makes  the  paper  tinted.  To  make  paper 
tinted,  then  the  coloring  or  tincture  distinct  from  the 
principal  color  must  be  slight.  It  would  be  a  harsh  con- 
struction of  this  statute  to  disfranchise  one  half  of  the 
voters  of  the  city  of  Silverton  for  a  slight  departure  from 
the  letter  of  this  statute,  when  no  design  to  evade  the  law 
or  fraudulent  purpose  is  made  to  appear.  But  the  statute 
of  February  28,  1885,  section  85,  relieved  the  voter  of 
the  duty  of  selecting  ballot-paper,  and  imposed  it  upon 
the  secretary  of  state.  That  provision  is  found  in  Hill's 
Cbde,  section  2507,  and  is  as  follows:  *' At  every  general, 
special,  or  municipal  election  hereafter  held  in  this  state 
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in  pursuance  of  law,  each  elector  shall  in  fcdl  view  deliver 
to  the  chairman  of  the  judges  of  election  a  single  ballot 
or  piece  of  paper,  on  which  shall  be  written  or  printed  the 
names  of  the  persons  voted  for,  with  proper  designation 
of  the  office  which  he  or  they  may  be  intended  to  fill. 
No  ballot  shall  bear  upon  the  outside  thereof  any  impres- 
sion,  device,  or  color,  or  thing  designed  to  distinguish 
such  ballot  from  other  legal  ballots,  or  Whereby  the  same 
may  be  known  or  designated.  No  ticket  most  be  used  at 
any  election,  or  circulated  at  the  day  of  election,  unless 
it  is  written  or  printed  on  paper  furnished  by  the  secre- 
tary of  state  for  the  purpose;  and  it  is  hereby  made  the 
duty  of  the  secretary  of  state  to  procure  and  furnish,  on 
application  and  payment  to  him  of  the  actual  cost  thereof, 
with  ten  per  centum  thereof  added,  which  percentage 
shall  be  his  compensation,  to  the  state  central  committee, 
county  committee,  or  other  managing  committee  of  any 
political  party  or  organisation  in  this  state,  such  quantity 
or  amount  of  paper  as  may  be  neceesary  or  convenient.'' 
It  appears  from  the  ninth  finding  of  fact  that  the  pro- 
hibition ticket  was  printed  on  paper  prociiiTed  from  the 
secretary  of  state  about  one  year  prior  to  this  election,  to 
be  used  as  ballot-paper,  and  that  all  parties  then  used  it 
This  section  transfers  from  the  voter  to  the  secretary  of 
state  the  duty  of  selecting  suitable  ballot-paper,  and  every 
voter  has  the  right  to  assume  that  that  officer  has  dis- 
charged his  duty  properly.  If  paper  be  used  by  the  voter 
as  ballot-paper  that  was  furnished  by  the  secretary  of 
state  for  that  purpose,  such  voter  ought  not  to  be  disen- 
franchised, «dthottgh  such  paper  should  appear  not  to  be 
**  plain  white  paper,"  but  HnUd.  It  is  the  paper  selected 
by  the  officer  appointed  by  law  to  make  the  selection, 
and  if  he  should  err  in  judgment  or  innocently  make  a 
mistake  as  to  the  color,  I  cannot  see  why  the  voters 
rights  should  be  denied  him*    But  it  wais  argued  by  ap- 
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pellanfs  counsel  ifaad;  to  makd  this  Uw  afiRBotutil,  and  to 
accomplish  the  purpose  of  the  kgifldature,  it  must  be  so 
construed  that  a  committee  wishing  to  procure  ballot- 
paper  must  do  so  immediately  preceding  each  election^ 
and  that  if  a  surplus  be  left  over,  it  could  not  be  used  at 
the  next  succeeding  election.  There  might  be  force  in 
this  suggestion  if  it  were  addressed  to  the  law-making 
povovi  but  we  eannot  adopt  it  That  would  require  legis- 
lalive  power.  Under  this  statute  as  it  stands,  the  politi- 
cal committee  mity  purchase  of  the  ssei^etury  of  the  state 
"meh  quantity  or  amount  of  paper  as  may  be  necessary 
ar  oonTMiient/'  and  its  use  is  not  limited  to  a  pending 
deetion.  There  is  nothing  in  the  statute  prohibiting  the 
use  of  any  surplus  at  the  next  succeeding  or  any  subse- 
qneot  election.  The  objections  to  the  legality  of  the  bal« 
lots  cast  for  the  relators  cannot  therefbre  be  sustained  on 
either  of  the  grounds  taken  at  the  argument. 

2.  Some  attempt  was  made  by  connsel  fbr  appellants 
to  criticise  the  finding  of  fact  as  insufficient  to  justify  the 
conclusions  of  law.  It  is  claimed  that  the  court  did  not 
find  when  the  returns  of  the  election  were  made  to  the 
city  council,  or  that  the  council  ever  reftised  to  canvass 
•aid  retumSi  or  that  they  ever  had  an  opportunity  to  do 
so. 

To  these  objections  it  may  be  replied  that  the  findings 
of  fact  by  the  court  are  more  minute  than  the  allegations 
of  fact  in  the  pleadings  on  either  side.  It  may  be  tme 
that  the  ultimate  facts  upon  which  right  depends  ought 
to  have  been  more  particularly  stated  in  the  complaint; 
and  so  oogfat  the  defendant's  title  to  the  office  have  been 
more  fully  idleged  in  the  answer.  The  new  matter  in  the 
aiBswer  is  nothing  more  than  legal  conclusions  depend** 
eat  upon  facts  which  the  pleader  has  not  seen  proper  to 
discloee.  With  such  a  pleading  a  pioty  cimnot  be  heard 
to  s&y  that  the  court's  findings  are  not  sufficiently  specific. 
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Being  satisfied  that  the  court  reached  the  proper  con- 
clusions as  to  the  law,  the  judgment  appealed  from  must 
be  affirmed, 

ON  PETITION  FOR    REHEARING. 
[FUed  Jannajry  19,  1889.] 

Strahan,  J.— Appellants'  counsel  have  filed  a  petition 
for  a  rehearing,  in  which  they  insist  with  much  apparent 
confidence  that  our  former  opinion  is  erroneous.  They 
think  if  we  would  supply  a  supposed  ellipsis  by  inserting 
the  word  "any"  in  connection  with  the  word  "election" 
in  section  2507,  the  construction  which  they  insist  upon 
would  follow.  We  do  not  attempt  to  determine  whether 
that  would  be  so  or  not.  To  do  what  counsel  insist  we 
ought  would  be  to  violate  the  letter  of  section  694,  upon 
which  they  rely  by  "inserting  what  has  been  omitted.*' 
It  would  also  violate  established  canons  of  construction. 
(Sedgwick  on  Statutory  and  Constitutional  Law,  245^ 
246.) 

After  saying  in  effect  that  the  thought  which  the  statute 
expresses  is  to  be  sought  for,  the  author  proceeds:  "If  thus 
regarded,  the  words  embody  a  definite  meaning  which 
involves  no  absurdity. and  no  contradiction  between  the 
different  parts  of  the  same  writing,  then  that  meaning 
apparent  on  the  face  of  the  instrument  is  the  one  which 
alone  we  are  at  liberty  to  say  was  intended  to  be  conveyed. 
In  such  case  there  is  no  room  for  construction.  That 
which  the  words  declare,  is  the  meaning  of  the  instru- 
ment. "  It  is  only  where  the  statute  is  ambiguous  in  its 
terms  that  courts  exercise  the  power  of  so  controlling  its 
language  as  to  give  effect  to  what  they  may  suppose  to 
have  been  the  intention  of  the  law-maker.  In  the  statute 
before  us  the  language  admits  of  but  one  construction. 
No  doubt  can  arise  as  to  its  meaning.  It  must  therefore 
Ve  its  own  interpreter."  {BidweU  v.  Whitaker,  1  Mich. 
469.) 
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There  is  no  ambiguity  or  uncertainty  in  the  language 
used  in  the  act  before  us.     The  sense  is  complete. 

The  efTect  of  appellants'  contention  is,  that  we  ought  by 
some  kind  of  construction  to  supply  language  to  carry  into 
effect  what  is  assumed  to  have  been  the  intention  of  the 
legislature,  and  this  we  hold  is  beyond  the  power  of  the 
court.  The  elective  franchise  is  a  sacred  political  right, 
which  the  law  seeks  to  guard  and  protect,  and  not  to  de- 
stroy. 

All  laws  for  the  government  of  elections  were  designed 
to  enable  the  elector  to  signify  his  will  by  his  ballot, 
and  to  give  that  will  proper  force  and  efficacy.  Our  in- 
stitutions rest  upon  the  fundamental  idea  of  a  free  ballot, 
and  it  would  never  be  safe  to  say  that  the  means  designed 
by  law  to  secure  the  right  should  be  used  as  the  most  ef- 
fective weapon  for  its  destruction. 

In  passing  upon  the  questiouB  submitted  in  this  case, 
the  court  has  not  felt  justified  in  adopting  any  narrow  or 
merely  technical  rule.  The  right  involved  is  too  impor- 
tant to  be  dealt  with  in  that  spirit.  The  voters  all  used 
paper  furnished  by  the  secretary  of  state  for  that  purpose, 
and  were  therefore  within  the  letter  of  the  statute.  They 
were  qualified  electors,  and  no  fraud  is  alleged  or  shown. 

The  court  is  asked  to  disfranchise  them  on  the  sole 
ground  that  the  paper  was  tinted,  and  had  been  furnished 
by  the  secretary  of  state  one  year  prior  to  this  election, 
and  this  was  a  remnant  left  over.  There  was  enough  to 
answer  the  purposes  of  the  second  election,  and  we  are 
unable  to  find  any  law  prohibiting  its  use. 

We  apply  section  694  of  the  code  to  this  case,  and  sim- 
ply ascertain  and  declare  what  is,  in  terms  or  in  sub- 
stance, contained  in  the  statute,  and  decline  to  insert  what 
has  been  omitted,  or  to  omit  what  has  been  inserted.  It 
belongs  to  the  legislature  to  do  that. 

AU  the  matters  presented  by  the  petition  for  a  rehear- 
xvn.om.-f 
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ing  were  fully  considered  when  the  case  was  before  us; 
and  while  it  is  possible  we  may  have  erred,  we  gave  the 
case  an  attentive  examination,  and  see  no  cause  to  change 
the  conclusions  already  announced.  A  rehearing  must 
therefore  be  denied. 


[Filed  December  14»  188S.] 

GEORGE  W.  BELT,  District  Attorney,  Respondent, 
V.  W.  W.  SPAULDING  and  CLEVELAND  ROCK- 
WELL,  Appellants. 

Crdumal  Law— UiniEBTAXiKO  of  BAn.—I>BKaamoir  or  OrmrsB  CHABosa 
—  An  miderUking  of  bail  taken  beldre  a  nagiBtHite  upon  a  criminal  ex« 
amin^tion  must  itate  briefly  the  nature  of  the  crime  charged,  or  it  will  he 
invalid. 

Bail  —  UNDEirrAKDro  —  DssoBiraov  ov  tbb  Offkiu  Cbakosdi  —  An  onder- 
taking  which  deicribee  the  offense  which  the  defendant  must  i^pear  and 
answer  as  abortion  fails  to  dedcribe  any  offense  defined  or  made  punish- 
able by  the  law  of  this  state. 

Bbut  Statement  ot  Crims  Chaagbd — What  Sditioisrt. — If  the  crime 
charged  be  one  that  has  a  technical  name,  as  anon,  nmrder,  boigkry,  lape, 
larceny,  and  the  like,  it  will  be  snfficient  to  indicate  the  charge  by  sacfa 
gener^  name;  if  not,  enoagh  mast  be  stated  in  the  undertaking  to  de- 
scribe briefly  some  crime  made  punishaUe  by  the  laws  of  ti&is  state. 

Undertakiho  mvst  bb  Filed  with  Clerk  or  the  Court  where  DErBcOAur 
Required  to  Appear.  —Section  1476,  Hill's  C^Mle,  makes  it  the  duty  of 
the  magistrate  taking  bail  to  file  the  same  with  the  proper  derk  forthwith 
upon  the  close  of  the  ezamination. 

Failure  to  File  Undertaking — Emcr  or. — Until  such  undertaking  be 
filed  with  the  derk  of  the. proper  oourt,  no  judgment  of  forfeitttre  can  be 
given  or  rendered  by  such  court. 

Appeal  from  Multnomah  County. 

H.  H.  Hewitt,  District  Attorney,  and  jB.  A  E.  B.  WiUiams, 
for  Respondent. 

Moreland  &  Masters  and  Oeorge  H.  BwmeU,  for  Appel- 
lants. 
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Strahan,  J. — This  action  is  brought  by  Greorge  W. 
Belt,  district  attorney  of  the  third  judicial  district,  to  re- 
cover two  thousand  dollars,  alleged  to  be  due  from  the 
defendants  as  bail  for  one  O.  H.  Davis. 

It  appears  from  the  court's  findings  that  on  the  eigh- 
teenth day  of  June,  1887,  one  William  Yergen  charged  one 
Dr.  Davis,  in  effect,  with  the  crime  of  manslaughter  by 
assaulting  one  Lizzie  Yergen,  in  Marion  County,  Oregon, 
on  the  seventh  day  of  June,  1887,  who  was  then  pregnant 
with  a  quick  child,  and  by  the  use  of  instruments  de- 
stroying said  child,  the  same  not  being  necessary  to  pre- 
serve the  life  of  said  Lizzie  Yergen,  the  mother  of  said 
child.  Upon  this  information,  said  justice  issued  a  war- 
rant, and  O.  H.  Davis  was  arrested  and  brought  before 
bim,  and  waived  an  examination  of  said  charge,  and  sub- 
mitted to  the  order  of  said  court  in  said  matter,  where- 
upon said  justice  made  an  order  that  said  Davis  be  held 
to  answer  the  charge  of  manslaughter  by  abortion,  and 
that  he  be  admitted  to  bail  in  the  sum  of  two  thousand 
dollars  for  his  appearance  at  the  October  term,  1887,  of  the 
circuit  court  of  Marion  County,  and  thereupon  said  Davis 
deposited  with  said  justice  in  lieu  of  bail  the  sum  of  two 
thousand  dollars,  and  was  discharged  from. custody  on  the 
fifth  day  of  July,  1887.  Afterwards,  on  the  twenty-third 
day  of  September,  1887,  the  undertaking  sued  on  was  at- 
tempted to  be  substituted  in  place  and  lieu  of  said  two 
thousand  dollars.     The  undertaking  is  as  follows:— 

"  Justice's  Court  for  the  precinct  of  East  Salem. 
"  State  of  Oregon,  )  _ 

County  of  Marion.)  ^* 
''An  order  having  been  made  on  the  third  day  of  July, 
1887,  by  J.  O'Donald,  justice  of  the  peace  in  and  for  East 
Salem  precinct,  in  Marion  County,  Oregon,  that  G.  H. 
Davis  be  held  to  answer  upon  a  charge  of  abortion,  upon 
which  he  has  been  duly  admitted  to  bail  in  the  sum  of 
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two  thousand  dollars,  we,  W.  W.  Spaulding,  of  Portland, 
Oregon,  by  occupation  a  wholesale  meat  dealer,  and  Cleve- 
land Rockwell,  of  Portland,  Oregon,  by  occupation  a  cap- 
italist, hereby  undertake  that  the  above-named  G.  H.  Davis 
shall  appear  and  answer  the  charge  above  mentioned  in 
whatever  court  it  may  be  prosecuted,  and  shall  at  all 
times  render  himself  amenable  to  the  orders  and  precepts 
of  the  court,  and  if  convicted,  shall  appear  for  judgment, 
and  render  himself  in  the  execution  thereof,  or  if  he  fail 
to  perform  either  of  those  conditions,  that  we  will  pay  to 
the  state  of  Oregon  the  sum  of  two  thousand  dollars. 

'*  Dated  this  twenty-second  day  of  September,  1887, 
(Signed)  "W.  W.  Spaulding, 

"Cleveland  Rockwell. 

**  Taken  and  acknowledged  before  me  the  day  and  year 
above  written. 

"Justice  of  the  Peace." 

Then  follow  the  affidavits  of  Spaulding  and  Rockwell, 
showing  that  they  possessed  the  requisite  qualifications  to 
become  sureties,  and  that  each  of  them  was  worth  over 
two  thousand  dollars,  exclusive  of  property  exempt  from 
execution,  and  over  and  above  all  just  debts  and  liabili- 
ties. There  is  no  mark  on  the  undertaking  to  indicate 
that  it  was  at  any  time  filed  with  the  county  clerk.  At 
the  October  term,  1887,  of  the  circuit  court  of  the  state, 
for  Marion  County,  the  grand  jury  returned  an  indict- 
ment, indorsed  "a  true  bill,"  charging  G.  H.  Davis  with 
the  <5rime  of  manslaughter,  by  producing  abortion.  The 
indictment  sets  out  with  the  necessary  particularity  the 
same  ofiense  charged  in  the  information  filed  with  Justice 
O'Donald. 

« It  also  appears  from  the  findings  in  the  case  that  at  the 
October  term,  1887,  of  said  circuit  court,  said  G.  H.  Davis 
was  duly  called  to  answer  said  indictment,  but  failed  and 
neglected  to  appear  in  said  court  for  arraignment,  or  for 
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any  purpose  whatsoever,  and  that  the  present  defeadants, 
sureties  for  said  Davis,  failed  to  produce  said  Davis  in 
court,  or  to  furnish  any  excuse  for  Davis's  absence  or  his 
failure  to  appear.  Said  court  thereupon  directed  that  the 
fact  of  said  failure  of  said  Davis  to  appear  to  answer  said 
indictment  be  entered  in  the  journal,  and  said  undertak- 
ing be  deemed  forfeited.  The  venue  was  changed  to  Mult- 
nomah County,  where  the  cause  was  tried  by  the  court, 
without  the  intervention  of  a  jury,  which  trial  resulted 
in  a  finding  and  judgment  for  the  plaintiff  for  the  sum  of 
two  thousand  dollars,  and  for  costs  and  disbursements, 
from  which  judgment  the  defendants  have  appealed  to 
this  court. 

The  notice  of  appeal  contains  numerous  assignments 
of  error.  Such  of  them  only  will  be  noticed  as  are  neces- 
sary to  the  determination  of  the  case. 

1.  It  is  claimed  by  the  appellants  that  the  undertaking 
sued  on  does  not  describe  any  crime  known  to  the  laws  of 
this  state,  and  that  it  is  therefore  invalid  and  insufficient. 
This  objection  suggests  two  questions:  1.  Whether  an  un- 
dertaking in  a  criminal  proceeding  which  fails  to  describe 
an  offense  punishable  by  the  laws  of  this  state  is  for  that 
reason  invalid;  and  2.  Whether  the  undertaking  in  ques- 
tion describes  such  offense.  These  questions  will  be  con- 
sidered in  the  order  stated. 

1.  In  an  early  case  in  this  state  (Williaifns  v.  Shelby^  2 
Or.  145),  this  court  laid  down  what  I  conceive  to  be  the 
true  rule  applicable  to  this  class  of  undertakings.  It  is 
there  said:  ''The  circuit  court  held  that  although  there 
was  no  statute  then  in  existence  authorizing  the  taking 
of  this  bond  by  the  justice,  yet  it  might  be  sustained  and 
held  valid  as  a  common-law  undertaking;  that  the  dis- 
charge of  the  principal  for  the  time  being  was  a  sufficient 
consideration  to  sustain  the  promise  and  agreement  en- 
tered into.    This  holding,  we  think,  cannot  be  sustained 
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by  the  authorities;  in  fact,  none  have  been  produced  to 
that  effect.  Authority  has  been  cited  to  this  effect,  that 
another  class  of  bonds  might  well  be  sustained  from  their 
form  and  structure,  without  the  aid  of  statute,  such  as  in- 
junction bonds,  replevin  bonds,  bail  bonds  in  civil  cases, 
forthcoming  bonds,  appeal  bonds,  and  all  such  as  are 
made  payable  to  the  beneficiary  or  interested  party.  Such 
have  been  held  valid  at  common  law,  without  resorting 
to  the  statute  to  give  them  effect;  but  it  is  held  other- 
wise in  criminal  cases." 

There  is  no  other  rule  by  which  the  question  under 
consideration  can  be  solved,  except  by  reference  to  the 
adjudged  cases;  but  before  proceeding  to  an  examination 
of  the  cases,  it  may  be  proper  to  refer  to  section  1470, 
Hiirs  Code,  which  prescribes  the  form  of  the  undertaking 
to  be  given  in  criminal  prosecutions  before  indictment, 
and  requires  that  the  nature  of  the  crime  charged  be  briefly 
stated  in  such  undertaking. 

This  action  evidently  requires  that  there  should  he  a 
crime  charged,  and  that  its  nature  —  the  sum  of  qualities 
and  attributes  which  make  a  thing  what  it  is,  as  distinct 
from  others,  or  the  kind,  sort,  character,  or  species — be 
briefly  stated  in  the  undertaking.  This  statutory  re- 
quirement, then,  it  is  believed,  introduced  no  new  rule, 
but  left  the  law  just  as  it  was  before  its  enactment.  In 
other  words,  it  is  declaratory  of  the  common  law  on  that 
subject. 

A  brief  reference  to  the  authorities  will  better  illustrate 
the  rule.  In  People  v.  Sloper,  1  Idaho,  158,  it  is  thus 
stated:  "The  undertaking  need  not  set  out  the  offense 
charged  with  the  same  technical  particularity  required 
in  an  indictment,  but  it  will  be  suflScient  if  the  offense 
be  substantially  described,  that  it  may  appear  what 
charge  the  accused  is  held  to  answer.  If,  however,  the 
recognizance  undertake  to  recite  a  specific  charge^  as  in 
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the  present  case,  a  charge  must  be  recited  for  which  an 
indictment  will  lie,  otherwise  the  recognizance  will  be 
yoid." 

So  in  Nicholson  r.  Ckorgia^  2  Ga.  363,  it  was  held  that 
a  recognizance  must  stand  ur  fall  by  itself,  and  if  not 
good  on  its  face  by  failing  to  specify  the  offense  for 
^hich  the  accused  was  arrested,  and  bound  to  appear 
and  answer,  parol  evidence  is  inadmissible  to  supply  the 
defect 

So,  also,  in  Dailey  v.  State,  4  Tex.  417,  the  offense  with 
which  the  defendant  stood  charged,  according  to  the 
undertaking,  was,  ^'having  in  his  possession  stolen  goods," 
and  the  court  said:  '^  We  know  of  no  law  making  this  an 
indictable  offense,  or  which  authorizes  the  taking  of  a 
recognizance  to  answer  this  charge.  The  mere  fact  of 
having  in  his  possession  stolen  goods  is  not  a  crime. 
The  possession  may  be  lawful,  and  would  not  be  criminal 
unless  accompanied  with  a  criminal  scienter,  or  felonious- 
intenf  The  possession  of  stolen  goods  may  be  evidence 
to  support  a  charge  of  larceny,  but  it  does  not  of  itself 
constitute  that  crime/' 

So  in  Cotton  v.  State^  7  Tex.  548,  the  court  says: 
"To  answer  a  eharge  of  felony  would  be  sufficiently 
explicit,  because  for  every  felony  an  indictment  will  lie. 
But  an  indictment  will  lie  on  every  charge  of  'gaming.' 
The  same  may  be  said  of  a  charge  of  *  playing  at  a  game 
of  cards.'  The  words  do  not  describe  an  indictable 
offense.  There  must  be  something  more  than  simply 
'playing  a  game  of  cards'  to  subject  the  party  to  a 
criminal  prosecution.  It  does  not  therefore  appear  that 
the  principal  in  the  recognizance  was  bound  to  answer 
to  an  offense  for  which  a  criminal  prosecution  could  be 
maintained.  The  recognizance  consequently  was  not  ob- 
ligatory upon  him  or  his  sureties,  and  no  valid  judgment 
upon  it  could  be  rendered." 
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To  the  like  eflfect  is  Tausey  v.  StaU,  8  Tex.  174;  Com- 
monwealth  v.   Wertf  1  Dana,  165;  West  v.  CommonwtaUh^ 

3  J.  J.  Marsh.  641;  Simpson  v.  Commonwealth^  1  Dana, 
523;  StaU  v.  Ridgley,  10  La.  Ann.  302;  State  v.  Fomo, 
14  La.  Ann.  450;  Qray  v.  State^  43  Ala.  41;  Peoph  v.  -ffane, 

4  Denio,  530;  Pcopfo  v.  RundU,  2  Hill,  506;  iStote  v.  Gt6- 
«oi?,  23  La.  Ann.  698;  Commonwealth  v.  Downey y  9  Mass. 
520;  Commonwealth  v.  Loveridge,  11  Mass.  336;  Comfmon- 
wealth  V.  Diggett,  16  Mass.  446;  Goodmn  v.  Oavemor,  1 
Stew.  &  P.  465. 

The  researches  of  the  learned  district  attorney  has 
brought  to  our  attention  numerous  cases  which  have 
some  degree  of  relevancy  to  the  question  under  consider- 
ation, but  a  careful  examination  of  them  fails  to  convince 
me  that,  uninfluenced  by  the  peculiar  circumstances  or 
condition  of  the  particular  case,  they  declare  any  other  or 
different  rule  from  the  one  announced  by  the  authorities 
already  cited. 

The  rule  commended  by  these  authorities  is  reasonable. 
It  imposes  no  inconvenience  upon  the  public,  and  is  at 
once  notice  to  the  bail  of  the  gravity  and  importance  of 
their  undertaking.  The  undertaking,  I  think,  must  on 
its  face  indicate  briefly  the  nature  of  the  offense  charged, 
and  unless  it  does  so,  it  is  not  binding. 

I  do  not  mean  by  this  that  it  should  be  stated  with  the 
technical  particularity  necessary  in  an  indictment.  Far 
from  it.  If  the  crime  charged  be  one  that  has  a  tech- 
nical name,  as  murder,  arson,  burglary,  rape,  larceny,  and 
the  like,  it  will  be  sufficient  to  indicate  the  charge  by  such 
general  name;  if  not,  enough  must  be  stated  in  the  under- 
taking to  point  out  clearly  and  unmistakably  that  a  par- 
ticular crime  known  to  the  law  of  this  state  is  charged. 

2.  Poes  the  undertaking  in  question  do  this  ?  Crimes 
at  common  law  are  unknown  in  this  state.  No  act  is 
punishable  here  unless  it  be  made  so  by  some  statute. 
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and  it  must  be  conceded  that  we  have  no  statute  declaring 
"abortion''  to  be  a  crime  or  making  it  punishable.  The 
offense  for  which  G.  H.  Davis  was  prosecuted  is  defined 
by  section  1721  of  Hill's  Code.  That  section  is  as  fol- 
lows:— 

''If  any  person  shall  administer  to  any  woman  pregnant 
with  a  child,  any  medicine,  drug,  or  substance  wliatever, 
or  shall  use  or  employ  any  instruments  or  other  means, 
with  intent  thereby  to  destroy  such  child,  unless  the  same 
shall  be  necessary  to  preserve  the  life  of  such  mother, 
such  person  shall,  in  case  the  death  of  such  child  or 
mother  be  thereby  produced,  be  deemed  guilty  of  man- 
slaughter." 

It  will  be  observed  the  word  "abortion"  does  not  occur 
in  the  section,  and  there  is  no  statute  defining  or  punish- 
ing it  is  a  crime.  The  term  itself  does  not  import  a  crime. 
It  simply  means,  according  to  Webster,  the  act  of  miscarry- 
ing, the  expulsion  of  an  immature  product  of  conception, 
miscarriage;  the  immature  product  of  an  untimely  birth. 
And  an  eminent  law  writer  defines  it  to  be  the  act  of 
bringing  forth  what  is  yet  imperfect;  and  particularly 
the  delivery  or  expulsion  of  the  human  fcstus  prematurely, 
or  before  it  is  yet  capable  of  sustaining  life;  also  the 
thing  prematurely  brought  forth,  or  produced  of  an  un- 
timely process.  (1  Abbott's  Law  Die.  3,  title  Abortion.) 
In  Abrams  v.  Foster,  3  Iowa,  274,  the  question  whether  a 
charge  of  abortion  imputed  a  crime  underwent  a  very 
thorough  and  learned  examination.  It  was  an  action  for 
slander  for  words  spoken  by  the  defendant's  wife,  whereby 
the  plaintiff  was  charged  with  causing  or  procuring  an 
abortion,  and  the  question  was,  whether  the  charge  im- 
puted a  crime,  and  the  words  spoken  actionable  per  Be. 
The  court,  after  a  very  careful  and  exhaustive  examina* 
tion  of  the  authorities,  held  that  the  charge  did  not  im- 
pute a  crime,  and  that  the  words  were  not  actionable. 
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3.  Another  objection  urged  by  the  appellants  upon  the 
trial  was,  that  the  undertaking  was  invalid,  and  the  ad- 
judged forfeiture  was  ineffectual,  for  the  reason  that  the 
undertaking  had  not  been  returned  to  the  circuit  court. 

Section  1476,  Hill's  Code,  requires  the  court  or  magis- 
trate, when  the  examination  is  closed,  to  indorse  on  the 
undertaking  an  order,  either  allowing  or  disallowing  the 
bail,  and  must  forthwith  cause  the  same,  with  the  affidavits 
and  examination  of  sureties,  and  the  order  of  admission 
to  bail,  to  be  filed  with  the  clerk  of  the  court  at  which 
the  defendant  is  bound  to  appear,  or  where  the^  action  is 
pending,  or  the  judgment  appealed  from  is  given,  as  the 
case  may  be. 

A  statute  similar  to  the  one  just  referred  to  was  in  force 
in  the  state  of  Iowa;  and  in  a  somewhat  analogous  case 
which  arose  under  it,  the  supreme  court  of  that  state  said: 
''The  cases  cited  by  counsel  of  appellant  sustain  the  posi* 
tion  that  such  bond  should  be  on  file  before  such  forfeiture 
could  be  declared,  and  particularly  the  case  of  Bacon  v. 
People,  14  111.  312. 

Although  this  was  a  proceeding  by  scire  facioLa^  we  think 
the  principle  is  equally  applicable  in  actions  of  debt  on 
the  bond.  Says  Treat,  C.  J.:  "  It  does  not  appear  that  the 
recognizance  was  returned  to  the  circuit  court  before  the 
judgment  of  forfeiture  was  pronounced.  The  statute  re- 
quires  every  recognizance  taken  out  of  court  to  be  certified 
and  returned  into  the  circuit  court.  It  is  not  a  matter  of 
record  until  this  is  done.  It  must  become  such  before  a 
forfeiture  can  be  entered,  or  a  scire  facias  can  be  issued 
upon  it.  The  court  may  compel  the  officer  by  attachment 
to  return  it,  but  it  must  become  a  record  of  the  court 
before  a  forfeiture  can  be  declared."  (State  v,  Klingman, 
14  Iowa,  404.) 

And  to  the  samel  effect  are  the  following:  Bridge  v.  Ford, 
7  Mass.  210;  Libbey^  v.  Main,  7  Me.  344;  Darling  v.  Hub- 
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betl,  9  Conn.  627;  State  v.  Smith,  8  La.  Ann.  471;  Elliott 
V.  Dudley,  8  Mich.  62;  People  v.  Shaver,  4  Park.  Cr.  45; 
Tarbel  v.  Gray,  4  Gray,  444;  County  of  Mendocino  v.  Lamar, 
30  Cal.  627;  State  v.  Smith,  2  Me.  62. 

A  copy  of  the  undertaking  is  attached  to  the  complaint, 
but  there  are  no  file-marks  on  it  indicating  its  filing  in 
the  circuit  court.  If  it  had  been  actually  filed  in  the  cir- 
cuity  the  neglect  of  the  clerk  to  place  his  file-mark  on  it 
would  not  prejudice  the  state. 

The  fact  of  filing  might  be  alleged  and  proven.  (State 
V.  Klingmun,  sivpra.)  But  this  was  not  done,  nor  is  there 
any  allegation  or  finding  that  said  undertaking  was 
ever  returned  to  the  circuit  court.  Plainly  the  circuit 
court  could  not  declare  a  forfeiture  of  the  undertaking 
until  it  had  been  returned  to  and  had  become  a  record  of 
that  court.  In  the  absence  of  such  undertaking,  it  could 
have  no  jurisdiction  to  declare  a  forfeiture. 

4.  Several  other  questions  were  discussed  upon  the 
trial,  but  it  is  unnecessary  to  pursue  the  inquiry. 
What  has  been  said  is  enough  to  show  that  the  judg- 
ment rendered  cannot  be  sustained.  This  conclusion  has 
been  reached  with  reluctance.  There  is  nothing  in  the 
attitude  of  the  defendants  to  induce  the  court  to  favor  their 
defense,  aside  from  the  strict  letter  of  the  law.  They 
appear  to  be  volunteers  to  aid  a  person  who  stands  in- 
dicted for  a  most  outrageous  crime,  and  a  little  atten- 
tion to  the  requirements  of  the  law  on  the  part  of  the 
officers  would  have  fixed  the  liability  of  such  defendants 
80  that  it  could  not  be  questioned.  But  the  court  cannot, 
by  distorting  the  law  or  forcing  it  beyond  its  plain  im- 
port, supply  such  defects  and  omissions. 

Lord,  J.,  ooneurs  in  the  result.  Let  the  judgment  be 
reversed. 
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B.  W.    HUSTON    ET    AL.,  Appellants,  v.  WILLIAM 
BYBEE,  Respondent. 

Advbbsx  FoesBSSioir  must  bs  HocrriLE  to  Other  Usx.  — An  advene,  ex- 
clusive, and  nnintermpted  nse  and  enjoyment  by  one  person,  and  those 
nnder  whom  he  claims,  of  all  the  water  of  a  creek  taken  therefrom  by 
means  of  a  ditch,  and  conveyed  to  certain  mining  grounds  for  mining  pur- 
poses, for  twelve  years,  or  for  any  period  beyond  that  of  the  statute  of 
limitations  prescribing  the  time  in  which  entry  shall  be  made  npon 
real  property,  will  "bar  the  owner  of  the  land  through  which  the  creek  runs 
of  his  riparian  rights;  bnt  where  the  ditch  was  constructed,  by  means  of 
which  the  water  was  originally  appropriated,  under  a  license  granted  by 
the  owner  of  the  land,  in  which  he  reserved  the  right  to  use  the  water  a 
part  of  each  year  for  his  own  purposes,  such  adverse  use  by  grantees  from 
the  original  appropriator  cannot  be  established,  unless  it  is  shown  that  the 
use  of  the  water  by  them  has  been  in  hostility  to  the  use  of  it  by  the  owner 
of  the  land  nnder  such  reservation. 

Id.  —  The  users  of  the  water,  in  such  case,  must  show  that  their  use  of  it  was 
in  defiance  of  any  right  upon  the  part  of  the  owner  to  use  it  for  any  pur- 
pose; that  they  totally  ignored  his  right  to  use  it  at  all,  and  that  he 
acquiesced  therein. 

FOUFEITURB  — ViOLATIOlf  OV  CONDinON  ON  WhICB  FoJUTBITUBa  CLAIMED— > 

Must  be  Asserted  Achtelt.  —  To  authorise  a  person  to  claim  a  for- 
feiture of  valuable  property  rights  on  account  of  the  violation  of  a  condi- 
tion upon  which  they  are  granted,  he  must  proceed  to  enforce  it  at  once. 
He  cannot  remain  passive  for  a  long  time  after  acts  have  transpired  upon 
which  others  have  relied  in  matters  of  importance  to  them,  and  then  insist 
npon  the  forfeiture  in  consequence  thereof. 
BuNNiNO  Water  — Use  or  for  Irrioatino  Land,  nc  — Atter  Use  — 
Contract  Construed.  —  Where  a  certain  stream  of  water  ran  across  the 
land  of  B.,  which  he  was  accustomed  to  use  for  the  purposes  of  irrigation, 
for  watering  his  stock,  and  for  domestic  use,  and  which  was  valuable  and 
necessary  for  such  uses,  and  he  was  applied  to  by  one  S.  for  permission  to 
dig  a  ditch  across  his  land,  in  order  to  conduct  the  water  df  the  stream  to 
certain  mining  grounds  below,  upon  which  8.  was  engaged  in  mining,  and 
B.  granted  the  permission  upon  the  promise  of  S.  that  the  former  should 
have  the  exclusive  use  of  the  water  flowing  through  the  ditch  at  any  point 
on  said  lands  where  he  might  desire  to  turn  it  for  irrigating  purposes  dur- 
ing the  spring  and  summer  months,  and  that  8.  would  not  sell  or  dispose 
of  the  ditch  and  water  right  to  any  one  else,  but  that  they  would  revert 
and  become  the  properly  of  B. :  Ae2t2,  that  by  a  fair  construction  of  the 
arrangement  between  B.  and  8.,  in  view  of  the  circumstances  of  the  trans- 
action, the  former  was  to  have  the  use  of  the  water  whenever  required^ 
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fer  the  qm  off  hit  premises  for  the  purposes  mentioned,  and  the  latter  was 
to  have  the  use  of  it  at  all  other  times  for  the  parpose  of  working  his 
mining  ground. 

Ib.  —  Beld,  /urtker,  that  S.  haying  sabseqnently  sold  his  mining  gronnd  and 
interest  in  the  ditch,  and  H.  having,  by  mesne  conyeyances  from  S.,  snc- 
ceeded  to  the  same,  and  he  and  his  grantors  having  nsed  the  water  con- 
veyed through  said  ditoh  for  the  parpose  of  operating  in  the  said  mining 
groond  with  the  knowledge  and  acquiescence  of  B.,  that  the  latter  was  not 
entitled  to  claim  a  forfeitore  of  the  said  ditch  and  water  right  on  account 
of  the  said  sale  by  S.;  that  B.'s  acquiesoence  in  the  sales  and  transfers  of 
the  ditch  and  water  right  must  be  deemed  a  waiver  of  the  condition  that 
8.  would  not  sell  them. 

Id.  —  Held,  aha,  that  the  use  by  H.  and  his  grantors  of  the  ditch  and  water  to 
operate  the  mine,  although  it  extended  beyond  the  period  of  the  statute  of 
limitations,  would  not  constitute  such  an  adverse  possession  against  B. 
as  would  bar  his  right  to  the  use  of  the  water,  under  the  reservation  in 
the  license  to  S.  to  construct  the  ditoh,  unless  H.  and  his  grantors  bad 
wholly  excluded  B.  from  the  exercise  of  such  right  during  such  period; 
and  that  evidence  of  B.  having  used  the  ditch  and  water  a  portion  of  each 
year  daring  the  whole  time  referred  to,  for  irrigating  his  land,  and  for  the 
other  purposes  mentioned,  diBproved  any  sudi  exclusive  use  thereof  as 
suggested,  or  any  use  inconsistent  with  said  license  and  reservation. 

Id.  — Heldf  too,  that  B.  and  H.,  and  those  holding  under  H.,  had  coexisting 
rights  in  the  ditch  and  water;  that  B.  had  the  preference  during  the  season 
when  tbo  condition  of  his  premises  were  such  as  to  require  the  use  of  the 
water  for  the  purposes  mentioned,  but  that  he  had  no  right  to  waste  it  at 
any  time,  or  to  use  it  extravagantly  or  imprudently;  that  H.  had  the  full 
and  freo  right  to  use  it  at  all  other  times,  and  that  each  was  required  to 
respect  the  rights  and  interests  of  the  other  regarding  the  matter,  in  every 
particular. 

Appeal  from  the  Circuit  Court  for  the  county  of  Jackson. 

/.  R.  Neily  H,  K.  Hanna,  and  E.  De  Peatt,  for  Appellants. 

P.  P.  Prim  and  H.  Kelly,  for  Respondents. 

Thayer,  0.  J. — This  appeal  is  from  a  decree  rendered  in 
a  suit  brought  by  the  appellants  against  the  respondent, 
to  enjoin  him  frotn  diverting  water  from  what  is  now 
known  as  Walker  Creek, — formerly  Phillips's  Creek,— 
in  the  county  of  Jackson. 

•  The  appellants  alleged  that  they  were  owners  and  in 
the  possession  of  certain  mining  claims  which  they  had 
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been  working  during  the  mining  seasons  since  1876, 
and  that  in  so  doing  they  had  necessarily  required  and 
used  all  the  water  of  said  creek;  that  they  and  their 
grantors,  about  the  year  1865,  dug  and  constructed  a 
ditch  in  said  county,  known  as  the  "Willow  Springs  Min- 
ing Ditch,"  and  thereby  appropriated  all  the  water  of 
said  creek  at  a  point  above  the  residence  of  the  respond- 
ent, and  running  thence  in  a  northerly  direction  along 
the  foothills  above  Willow  Springs  to  what  is  known  as 
Hite's  Gulch,  thence  to  their  said  mining  ground,  and 
each  and  every  year  had,  by  means  of  said  ditch,  conveyed 
all  the  water  of  the  creek  and  said  gulch,  and  the  other 
gulches  running  into  said  ditch,  to  their  said  mining 
claims,  and  used  the  same  for  mining  purposes  thereon, 
and  by  so  doing  had  acquired  a  prior  right  over  respond- 
ent to  the  use  and  enjoyment  of  said  water;  that  for  more 
than  twelve  years,  appellants  and  their  grantors  had  been 
in  the  adverse,  exclusive,  and  uninterrupted  use  and  en- 
joyment of  all  of  said  water  for  mining  their  said  claims, 
^ith  the  knowledge  of  said  respondent;  that  on  the  first 
day  of  April,  1887,  while  appellants  were  in  the  possession 
and  use  of  the  said  water  as  mentioned,  the  respondent 
wrongfully  and  maliciously  diverted  it  from  said  ditch, 
thereby  depriving  appellants  of  its  use  and  enjoyment, 
and  still  continued  to  do  so,  and  refused  to  desist  there- 
from, to  the  great  and  irreparable  injury  of  the  appellants. 

The  respondent  denied  all  the  material  allegations  of 
the  complaint  except  as  admitted  in  his  further  and  sepa- 
rate answers  thereto,  and  alleged  in  said  further  and 
separate  answers: — 

1.  That  at  the  time  said  ditch  was  constructed  and  the 
water  of  said  creek  appropriated  and  used  through  the 
same,  and  for  a  long  time  prior  thereto,  the  respondent  was 
the  owner  in  fee  of  a  large  tract  of  land,  consisting  of  agri- 
cultural, meadow,  and  pasture  lands,  on  which  there  were 
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Taloable  improvements,  and  upon  which  the  respondent 
reared  and  kept  a  great  many  head  of  horses,  cattle,  sheep, 
and  hogs;  that  the  water  uf  said  creek  flowed  through  said 
lands  of  respondent,  near  his  residence  thereon,  in  a  nat- 
ural channel,  at  the  time  the  ditch  was  constructed  and  the 
water  appropriated,  and  had  done  so  for  a  long  time  prior 
thereto,  and  was  at  the  time  of  its  appropriation  through 
said  ditch,  and  had  been  for  a  long  time  prior  thereto, 
appropriated  and  used  by  the  respondent  for  irrigating 
his  crops  grown  upon  said  lands,  watering  his  stock,  and 
for  domestic  purposes  about  his  house,  and  was  valuable 
to  him  and  necessary  for  the  several  purposes  mentioned; 
that  at  the  time  mentioned  in  the  complaint  as  the  time 
of  the  appropriation  of  the  water  of  the  creek  by  the  ap- 
pellants  and  their  grantors,  one  Jack  Sears,  in  consider- 
ation that  the  respondent  would  permit  him  to  dig  and 
construct  the  ditch  through  the  respondent's  lands,  prom- 
ised and  agreed  with  the  respondent  that  the  latter  should 
have  the  exclusive  use  of  the  water  flowing  through  the 
ditch,  at  any  point  on  his  premises  which  he  might  de- 
sire, to  turn  it  out  for  irrigating  purposes  during  the 
spring  and  summer  months;  and  that,  in  accordance  with 
said  agreement,  the  respondent  has  so  turned  the  water 
out  of  the  ditch,  and  apjiropriated  and  used  the  same  for 
irrigating  purposes  upon  said  lands,  each  and  every  spring 
and  summer  since  the  ditch  was  constructed,  and  the 
water  thereby  appropriated,  as  he  bad  a  right  to  do  under 
said  agreement  with  the  original  appropriator  of  said 
water;  and  the  respondent  has  so  appropriated  and  used 
said  water  as  mentioned  without  hindrance  or  objection 
from  any  one  until  the  commencement  of  the  suit  by  ap- 
pellants; and  that  the  acts  complained  of  by  them  in  their 
complaint  were  the  turning  of  the  water  out  of  the  ditch 
by  respondent  in  the  month  of  April,  1887,  for  the  pur- 
poses of  such  irrigation. 
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2.  That  respondent  has  had  the  adverse,  exclusive,  and 
uninterrupted  possession  and  use  of  said  water  through 
said  ditch  for  irrigating  purposes  every  spring  and  sum- 
mer  since  the  ditch  was  constructed,  and  such  possession 
and  use  thereof  in  its  natural  channel  long  prior  to  the 
construction  of  the  ditch  and  for  more  than  twenty  years 
before  the  commencement  of  the  suit. 

3.  That  in  addition  to  the  premises  mentioned  as  hav- 
ing been  made  by  said  Sears  in  consideration  of  the  re- 
spondent permitting  him  to  dig  and  construct  the  ditch 
through  the  respondent's  land,  Sears  promised  and  agreed 
with  the  latter  that  whenever  he  got  done  with  using  the 
water  through  the  ditch,  he  would  not  sell  or  dispose 
of  the  ditch  or  water  right  to  any  one  else,  but  that  the 
ditch  nnd  water  should  revert  and  become  the  property  of 
the  respondent,  and  that  Sears  long  since  got  done  with, 
using  the  ditch  and  water. 

The  appellants  demurred  to  the  new  matter  contained 
in  the  answer  as  not  being  sufficient  to  constitute  a  de- 
fense. The  court  overruled  the  demurrer,  and  the  appel- 
lants filed  a  reply  specifically  denying  said  new  matter. 
The  case  having  been  heard  by  the  circuit  court  upon 
depositions  and  proofs  taken  therein,  a  decree  was  given 
dismissing  the  complaint,  which  is  the  decree  appealed 
from. 

I  think  the  evidence  fully  sustains  the  allegations  of  new 
matter  in  the  answer  as  to  the  agreement  and  circum- 
stances under  which  the  ditch  was  constructed  and  the 
water  for  the  use  of  the  mining  claims  thereby  appropri- 
ated; also  as  to  the  reservation  made  by  the  respondent 
of  the  use  of  the  water  of  the  creek  for  the  purpose  of  irri- 
gating his  land  during  the  spring  and  summer  months, 
and  of  his  custom  and  habit  of  using  it  during  such 
periods  for  the  purpose  mentioned,  and  for  such  other 
purposes  as  he  might  desire  to  use  it  about  his  premises* 
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Tb6  flil.uation  of  the  creek,  its  importance  as  a  moan^ 
of  irrigatiou,  aud  its  uecessity  in  many  other  respects,  are 
80  apparent  that  no  man  of  any  prudence  would  permit 
its  waters  gratuitously  to  be  appropriated  without  making 
such  a  reservation  as  claimed. 

It  is  easy  to  see  how  a  person  situated  as  the  respond- 
ent was  could  be  induced  to  allow  another  to  construct  a 
ditch  across  his  land  and  use  it  to  conduct  water  to  min- 
ing grounds  during  a  period  of  the  year  when  he  himself 
did  not  need  it;  but  it  would  be  difficult  to  understand 
why  he  would  do  so  at  a  time  when  it  was  hig^hly  neces- 
sary that  he  should  have  the  water  for  his  own  use,  unless 
he  granted  the  privilege  for  a  consideration  which  he 
deemed  sufficient  to  remunerate  him  for  the  injury  and 
inconvenience  he  would  thereby  necessarily  subject  him- 
self to. 

The  respondent  seems  to  have  been  willing  that  Sears 
should  have  the  right  to  use  the  water  during  the  time  he 
did  not  need  its  use,  and  I  think  we  may  reasonably  con- 
clude from  the  testimony  and  the  circumstances  surround- 
ing the  affair  that  the  arrangement  between  the  parties 
was  to  the  effect  that  Sears  was  to  have  the  right  to  use 
the  water  at  ull  times  during  which  the  respondent  did 
not  require  it  for  irrigating  his  land,  watering  his  stock, 
and  for  domestic  purposes  about  his  house. 

The  respondent  claims  that  the  agreement  between  him 
and  Sears  was,  that  the  latter  should  not  sell  or  dispose  of 
the  ditch  and  water  right  to  any  one  else,  but  that  both 
should  revert  to  him  when  Sears  got  done  with  using  the 
water  through  the  ditch. 

Sears,  however,  in  1867,  sold  his  mining  ground,  to- 
gether with  the  ditch  and  water  right,  to  certain  China- 
men, who,  in  1876,  sold  to  Thomas  Chavener,  and  the 
latter,  in  1886,  sold  to  B.  W.  Huston,  one  of  the  appel- 
lants; and  the  said  respective  grantees  have  been  using 
xvu.  OB.-ia 
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the  water  and  ditch  ever  since,  and  the  respondent  has 
acquiesced  in  such  use;  besides,  the  license,  after  it  was 
executed,  created  a  right  of  property. 

Under  these  circumstances,  therefore,  the  respondent 
at  this  late  date  would  not,  it  seems  to  me,  Uave  any  right 
to  claim  a  reversion  of  the  property  in  consequence  of  its 
alienation.  I  think  we  may  infer,  after  the  lapse  of  so 
lon^  a  time,  that  the  respondent  consented  to  the  transfer. 

A  person  will  not  be  allowed  to  avail  himself  of  a  for- 
feiture  of  valuable  rights  unless  he  claims  it  immediately 
on  the  happening  of  the  condition  upon  which  it  depends. 
He  cannot  remain  passive  in  such  a  case  for  a  long  time 
after  acts  have  transpired  upon  which  others  have  relied 
in  matters  of  importance  to  them,  and  then  enforce  a  for- 
feiture in  consequence  thereof. 

If  the  respondent  had  desired  to  avail  himself  of  the 
benefit  of  the  condition  in  the  agreement  with  Sears,- upon 
the  happening  of  which  the  ditch  and  water  right  were  to 
revert  to  him,  he  should  have  claimed  it  immediately  after 
the  sale  to  the  Chinamen.  Instead  of  doing  that,  how- 
ever, ho  allowed  the  affair  to  run  along  about  twenty  years 
without  any  apparent  objection,  and  then  insisted  upon 
his  right  to  the  reversion,  which  he  has  himself  forfeited 
by  his  own  laches.  But  it  does  not  follow  that  the  appeU 
lants  acquired  any  right  in  the  ditch  and  water  superior 
to  that  which  Sears  himself  had.  The  interest  of  the  lat« 
ter  therein  was  limited  by  the  terms  of  the  license  or 
privilege,  and  he  could  convey  no  greater  right  than  he 
possessed,  whatever  he  may  have  undertaken  to  do.  Nor 
could  purchasers  from  his  grantee  acquire  any  right  be* 
yond  that  unless  they  could  show  that  the  respondent  in 
some  manner  had  represented  that  the  grantee  was  the 
absolute  owner  of  the  property,  and  that  they  had  been 
induced  to  make  the  purchase  upon  the  faith  of  such  rep« 
resentation. 
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The  case  is  not  like  that  of  a  sale  of  real  property  to  a 
bona  fide  purchaser,  where  an  outstanding  equity  exists. 
Sears  had  no  deed  from  the  respondent  of  any  interest  in 
the  ditchy  and  a  purchaser  from  him  was  bound  to  inquire 
as  to  the  extent  of  his  interest. 

The  appellants  allege  in  their  complaint  that  for  more 
than  twelve  years  they  and  their  grantors  have  had  the 
adverse,  exclusive,  uninterrupted  use  and  enjoyment  of 
all  the  water  of  the  creek,  and  used  it  for  their  mining 
claims  with  the  knowledge  of  the  respondent.  They 
claim,  I  suppose,  that  they  have  maintained  such  adverse 
possession  ever  since  the  execution  of  the  deed  by  the 
Chinamen  to  Chavener. 

The  latter,  however,  only  had  such  right  in  the  prop- 
erty as  he  acquired  from  the  Chinamen,  which  was  no 
greater  right  than  Sears  possessed,  and  was  all  that  he 
was  able  to  convey,  or  had  any  right  to  undertake  to  con- 
vey, although  the  deed  executed  by  him  purports  to  con- 
vey the  absolute  title  to  the  ditch,  and  contains  a  general 
covenant  of  warranty. 

An  assumption,  however,  upon  the  part  of  the  grantor 
to  convey  a  greater  interest  in  property  than  lie  possesses 
will  not  effect  a  transfer  of  it,  nor  extinguish  outstanding 
rights  of  the  character  of  those  in  question. 

The  appellants  must  therefore  rely  wholly  upon  their 
claims  of  adverse  possession,  in  order  to  defeat  the  right 
of  the  respondent  to  use  the  water  from  the  ditch  in  the 
manner  mentioned.  And  I  do  not  think  they  can  estab- 
lish it  under  the  circumstances  of  this  case,  unless  the  re- 
spondent had  actual  knowledge  that  the  appellants  claimed 
to  be  the  absolute  owners  of  the  ditch  and  water  right,  or 
had  knowledge  of  facts  from  which  such  a  claim  would 
necessarily  be  inferred.  They  must  certainly  prove  more 
than  the  fact  that  they  have  conducted  the  water  through 
the  ditch,  and  used  it  in  their  mining  operations  dur- 
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ing  the  period  alleged,  as  such  use  was  entirely  consistent 
with  the  license.  The  proof  must  eetablish  an  erclusive 
use  of  the  water  under  a  claim  to  so  use  it,  regardless  of 
the  reservation  in  favor  of  the  respondent  in  the  agree- 
ment between  him  and  Sears,  under  which  the  latter  was 
permitted  to  construct  the  ditch;  and  I  have  strong  doubts 
about  the  appellants  being  able  to  maintain  that  it  is  suf- 
ficient for  that  purpose. 

The  evidence  shows  beyond  question  that  the  respond- 
ent has  been. accustomed  to  use  the  water  from  the  ditch 
for  irrigating  his  lands  and  for  the  use  of  his  premises 
generally  every  year  since  the  ditch  has  been  constructed; 
that  his  use  thereof  has  been  openly  and  notoriously  exf^r- 
cised  under  a  claim  of  right  as  original  owner  of  the  water. 

The  appellant^s  counsel  appear  to  be  under  an  impres- 
sion that  if  the  appellants  have  been  in  the  use  and  enjoy- 
ment of  the  ditch  under  a  claim  of  right  for  a  period 
beyond  that  of  the  statute  of  limitations,  they  have  ac- 
quired a  title  to  it  by  prescription,  and  that  such  title  is 
necessarily  exclusive  of  any  right  on  the  part  of  the  re- 
spondent to  use  the  water  thereof.  They  seem  to  ignore 
the  fact  that  the  appellants  and  the  respondent  may 
both  have  rights  to  use  the  water.  It  seems  to  me  that 
there  is  nothing  inconsistent  in  the  view  that  the  appel- 
lants may  have  the  right  to  use  the  water  for  mining  pur- 
poses,  and  the  respondent  the  right  to  use  it  for  irrigation, 
for  the  use  of  his  stock,  and  for  household  purposes;  and 
that  both  rights  may  eoexiet.  That  seems  to  have  been 
the  understanding  in  the  outset,  and  I  do  not  see  how  time 
and  usage  have  changed  it;  nor  ean  I  discover  how  the  af- 
fair can  be  better  adjusted  than  to  accord  to  the  respective 
parties  the  right  to  use  the  water  in  the  manner  suggested. 

According  to  my  view  of  the  matter,  the  respondent 
should  have  the  use  of  it  when  necessary  for  the  purposes 
mentioned,  and  the  appeUanto  should  Imve  the  right  to 
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use  it  at  all  other  times.  There  may  be  a  short  period 
daring  each  year  when  both  parties  may  desire  to  use  the 
water  at  the  same  time;  in  such  case,  the  respondent 
Bhould  have  the  preference;  but  ha  should  not  be  allowed 
to  waste  it,  or  to  use  it  imprudently,  or  to  any  greater  ex- 
tent than  is  actually  necessary.  The  exercise  of  a  reason- 
able spirit  of  accommodation  by  the  respective  parties  in 
regard  to  the  use  of  the  water  will  render  it  beneficial  to 
both,  and  will  to  a  great  extent  avoid  a  conflict  of  interest. 

The  appellant  alleges  in  his  complaint,  as  has  been 
shown,  that  the  respondent,  on  the  first  day  of  April, 
1887,  wrongfully  and  maliciously  diverted  the  water  from 
the  ditch,  and  deprived  the  appellants  of  its  use  and  en- 
joyment, and  still  continued  to  do  so,  and  refused  to  desist 
therefrom.  If  I  believed  that  the  evidence  in  the  case 
sustained  this  allegation,  I  should  be  in  favor  of  perpetu- 
ally enjoining  the  respondent  from  the  commissions  of 
such  acts;  but  the  evidence  of  William  Cook  shows  that 
all  the  water  that  was  taken  out  of  the  ditch  at  that  time 
was  for  the  purpose  of  irrigating  a  crop  of  alfalfa,  and 
that  if  it  had  not  been  so  used,  the  respondent  would  not 
have  bad  a  crop;  that  it  was  young  alfalfa,  sown  the  spring 
before;  that  there  were  about  five  acres  of  it,  and  that  it 
required  more  water  than  old  alfalfa  does;  and  I  cannot 
find  from  the  appellants'  brief  that  any  testimony  was 
given  on  their  part  in  regard  to  the  matter. 

The  appellants'  counsel,  it  would  appear,  were  too  in- 
tent upon  establishing  an  exclusive  right  in  behalf  of 
their  clients  to  the  use  of  the  water  to  show  what  acts 
the  respondent  did  on  that  occasion  beyond  the  fact  that 
he  diverted  it  from  the  ditch.  But  that,  as  I  view  the 
case,  is  not  sufficient.  The  appellants  have  acquired  no 
such  right,  and  should  not  insist  upon  it  until  the  right 
which  the  respondent  reserved  to  himself,  when  he  per- 
mitted  the  ditch  to  be  constructed,  is  la^^rfuUy  extinguished. 

The  decree  appealed  from  must  be  affirmed^  * 
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[Filed  December  19,  1888.] 

GEORGE  A.  HARTMAN,  Respondbnt,  v.  J.  N.  YOUNG, 

Appellant. 

BLSonoNs— VoTBBS  — Bbst  EriDicNCB  ov  THB  Intbntion  ov.  —  It  is  a  pri- 
maiy  rule  of  elections  that  the  ballots  constitute  the  best»  the  primaiy 
evidence  of  the  intention  and  choice  of  tho  Toters. 

Ballots — Must  be  Pbbkbvsd  ntoii  Tampebxno -~  OmciAL  Ooitnt. — In 
determining  a  contested  election,  the  evidence  of  the  ballots  actually  cast 
will  control  that  famished  by  the  official  count,  provided  the  ballots  have 
been  preserved  and  protected  from  tampering. 

Official  RKraKNS— Prima  Fagu  Evidsncb  of  Rbshlt  of  Elboturi . — 
The  official  returns  when  duly  certified  are  prima  /acie  evidence  that  the 
result  is  as  declared,  but  such  returns  or  canvass  is  never  conclusive,  un- 
less made  so  by  statute.  As  a  quasi  record,  it  is  entitled  to  the  preaomp- 
tion  of  regularity,  and  is  prima  fade  evidence  of  its  integrity. 

Sliction  Contest — Ballots  Best  Evidenci.— As  between  ballots  shown 
or  admitted  to  be  the  identical  ballots  cast  by  the  voters  and  such  official 
count,  the  ballots  are  the  best  evidence. 

Onus  pROBAiiDi  —  Plaintiff  must  Prove  that  Ballots  Offered  to  Im- 
peach THE  Okpiclal  Ck>uiiT  ARE  Genudie.  —The  burden  of  proof  rests  on 
the  plaintiff.  He  must  establish  to  the  satisfaction  of  the  jury  or  trial 
court  that  the  ballots  have  l»een  kept  intact,  and  are  the  genuine,  identical 
ballots  cast  at  the  election,  otherwise  they  will  receive  no  credence  and  be 
rejected  as  unworthy  of  credit. 

SrATUTE  —  Directory  when. — Provisions  of  the  statute  for  the  safe-keep- 
ing of  ballots  are  treated  by  tho  courts  as  directory,  and  when  it  is  ahown 
that  the  ballots  have  been  securely  kept  and  preserved  inviolate,  they  will 
not  be  excluded  as  evidence  on  account  of  some  omission  to  comply  with 
their  directions. 

BiLLOT-BOX  —  Preserving  of  the  Ballots. — Where  the  court  find*  that 
the  ballots  have  been  safely  kept  and  preserved,  that  no  one  has  tampered 
with  them,  and,  notwithstanding  the  opening  of  the  box  for  the  purpose 
stated,  that  the  ballots  were  the  genuine  and  identical  ballots  cast  by  the 
voters  of  South  Pendleton  precinct,  the  lagal  conclusion  drawn  therefrom 
by  tho  trial  court,  viz.,  that  "such  ballots  are  the  best  evidence  and  en- 
titled to  be  recounted,"  is  in  conformity  with  law,  and  such  as  it  pro* 
nounces  on  that  state  of  facts. 

Appeal  from  Umatilla  County. 

2).  TT.  Bailey  and  W.  M.  Ramsey ^  for  Respondeat. 

Ri-ihard  WilliaTns,  J.  C.  Leisure,  and  Fred  Page  Tustinf 
for  Appellanis* 
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Lord,  J.  —  This  was  a  proceeding  under  the  provisions 
of  title  4,  chapter  14,  sections  2544-2548,  Oregon  code,  to 
contest  the  right  of  the  defendant  to  the  office  of  counly 
clerk  of  Umatilla  County,  to  which  he  was  declared  elected 
by  the  board  of  canvassers  of  said  county.      * 

In  substance,  the  facts  alleged  impeach  the  correctness 
of  the  returns  as  certified,  in  the  wrongful  and  erroneous 
counting  of  the  votes  of  South  Pendleton  precinct,  etc., 
whereby  the  defendant  was  declared  duly  elected,  etc. 

The  answer,  after  making  the  usual  denials,  alleged 
affirmatively  and  separately  that  the  poll-book  of  said  pre- 
ciDct,  signed  and  attested  as  required  by  law,  was  certified 
and  returned  to  the  plaintiff,  then  county  clerk  of  said 
county,  showing  that  an  election  had  been  held  in  that 
precinct  at  the  date  therein  stated,  giving  the  number  of 
votes,  and  that  the  defendant  had  received  the  majority, 
etc.,  that  the  same  was  duly  canvassed  by  the  board,  etc., 
and  that  the  defendant  was  duly  elected  county  clerk  of 
said  county;  that  the  ballots  polled  at  said  election  in 
said  precinct  were  duly  enveloped  and  sealed  as  required 
by  law,  and  returned  to  said  county  clerk,  etc.,  and  that 
he,  being  then  and  there  a  candidate  for  the  office  of 
county  clerk,  etc.,  after  he  had  received  the  said  ballots, 
enveloped  and  sealed  as  aforesaid,  did  unlawfully  break 
the  seal  and  remove  therefrom  the  said  ballots,  etc.,  and 
ever  since  the  same  have  been  in  the  hands  of  said  plain- 
tiff in  a  loose  and  unprotected  condition,  affording  an 
opportunity  for  changes  and  alterations  of  said  ballots, 
and  on  account  of  such  circumstances  the  said  ballots 
ought  not  to  be  recounted,  etc. 

The  reply  put  in  issue  the  affirmative  matter  set  up, 
and  the  trial  proceeded  to  judgment  in  favor  of  the  plain- 
tiff. 

It  thus  appears  upon  the  issue  made  by  the  pleadings 
that  the  subject-matter  upon  which  the  contest  is  based 
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is  the  recount  of  the  vote  of  South  Pendleton  precinct, 
and  which,  according  to  the  judgment,  if  allowable,  is 
conclusive  of  the  right  of  the  parties. 

For  the  determination  of  the  question  presented  by  the 
record,  it  perhaps  would  have  been  more  satisfactory  to 
the  court  if  counsel  for  the  defendant  had  requested  the 
court  below  to  make  its  findings  fuller  in  respect  to  the 
particular  facts  upon  which  such  question  is  raised. 

The  difficulty,  however,  seems  to  have  been  that  he 
acted  upon  the  hypothesis  that  the  evidence  as  to  the 
preservation  of  the  ballots  of  South  Pendleton  prednci 
failed  or  was  incompetent  to  establish  their  identity  ad' 
a  matter  of  law,  and  therefore  inadmissible,  when  the 
only  way,  it  would  seem,  the  question  which  he  seeks  to 
have  litigated  and  determined  can  be  raised  on  thitf 
record  is.  Is  the  judgment  and  legal  conclusion  whi^h 
the  trial  court  draws  from  the  facts  found  such  as  the  law 
pronounces  ? 

It  will  therefore  be  necessary  to  state  the  substance  of 
some  of  the  evidence  to  show  hereafter  that  it  was  compe- 
tent and  admissible,  and  also  to  show  there  was  evidence 
tending  to  support  the  findings  of  the  trial  court  in  the 
particular  questioned  by  this  record. 

The  evidence  certified  to  us  in  the  record  discloses  thai 
the  poll-book,  the  ballot-box  and  the  ballots  therein,  of 
South  Pendleton  precinct  were  duly  delivered  to  the  clerk 
after  the  election,  and  the  ballot-box,  according  to  the  tes- 
timony of  Mr.  Watron,  one  of  the  judges  of  the  election, 
"Was  sealed  over  the  slit  on  the  top  with  my  name  on  it, 

and  had  two  strips  of  paper  around  it,  both  sealed 

The  box  could  not  be  opened  without  tearing  the  papers 
off";  that  the  contestant,  who  is  county  clerk,  received 
the  poll-book  and  ballot-box  of  said  precinct,  and  the  key 
to  the  box,  on  the  fifth  day  of  June,  and  kept  the  box  in 
the  vault  In  the  condition  as  delivered  until  the  twelfth 
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day  of  that  month,  when  be  took  it  flrom  the  vault  and 
cirried  it  into  the  main  office,  where  the  vote  was  being 
canvassed,  and  in  the  presence  of  the  other  two  members 
of  the  board,  and  several  other  persons  who  were  present 
and  overlooking  the  canvass,  and  opened  it  for  the  pur- 
pose of  finding  the  poll-book,  on  the  assumption  that  it 
was  locked  up  in  tho  box,  as  was  the  case  in  some  of 
the  other  precincts;  that  he  only  raised  up  the  ballots, 
and  seeing  that  the  poll-book  was  not  there,  immediately 
returned  them  into  the  ballot-box  and  relocked  it,  and 
that  soon  after  he  found  the  poll-book  in  the  vault  where 
he  had  deposited  it  when  handed  to  him  by  Mr.  Watron; 
that  the  ballot-box  and. its  contents  so  locked,  but  not 
resealed,  were  returned  to  the  vault,  which  was  made  of 
briek,  with  iron  doors,  and  which  stood  open  during  the 
day,  and  that  no  one  had  a  key  to  the  ballot-box  but  him- 
self, and  that  lie  and  his  deputy  had  a  key  to  the  vault; 
that  various  persons  were  permitted  to  go  into  the  vault, 
saeh  as  he  knew,  and  remain  one  and  two  hours;  that  the 
box  remained  on  the  fehelf  in  the  vault  until  called  for  by 
this  proceeding,  undisturbed,  and  that  it  had  been  kept 
by  him  safely,  And  had  not  been  exposed  to  the  public, 
or  been  tampered  with,  and  that  the  box  had  never  been 
opened  except  as  stated,  or  in  the  possession  of  any  one 
except  himself,  and  that  the  contents  of  the  box  were  the 
same  as  when  he  received  it. 

Sobstantially,  upon  this  evidence,  the  trial  court  found 
'Hhat  it  appeared  to  the  satisfaction  of  the  court,  and  that 
affirmatively,  on  part  of  the  contestant,  George  A.  Hart- 
man,  that  the  said  ballots  of  South  Pendleton  precinct  for 
Uinatilla  County  have  been  kept  safely  by  himself,  the 
custodian  of  the  same,  as  by  law  provided;  that  said  bal- 
lots have  not  been  exposed  to  the  public,  or  handled  by 
unauthorized  persons,  and  have  been  identified  as  the 
ballots  east  by  the  voters  of  said  South  Pendleton  precinct 
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ou  June  5, 1888,  and  have  been  preserved  intact;  that  they 
are  genuine,  and  have  not  been  tampered  with;  that  they 
have  been  kept  in  the  vault  of  the  clerk's  office  of  said 
county  and  state,  locked  in  the  ballot-box  of  said  precinct, 
since  their  delivery  into  the  custody  of  said  HartmaUi 
county  clerk  of  said  county  and  state,  on  June  5, 1888, 
continuously,  until  the  canvass  of  the  votes  on  June  12, 
1888,  when  said  box  was  removed  into  the  clerk's  office  of 
said  county,  and  for  the  purpose  of  finding  the  ppU-book 
of  said  precinct,  and  then  and  there  unlocked  in  the  pres* 
ence  of  the  board  of  canvassers,  and  the  ballots  thereia 
tied  together  in  one  package,  as  such  said  package  was 
lifted  up  and  out  of  said  box  by  said  Hartman,  and  by  him 
at  once  returned  into  said  box,  and  the  said  box  was 
relocked  in  the  presence  of  said  board,  and  upon  the  con- 
clusion of  said  canvass  the  said  box  and  ballots  so  locked 
therein  were  returned  to  the  said  vault  by  said  Hartman, 
where  it  and  said  ballots  have  remained  continuously  since 
said  date  until  removed  therefrom  on  the  trial  of  this  ac- 
tion, on  July  16,  1888."  And  as  a  conclusion  from  such 
facts  finds  ''that,  as  such  ballots  of  said  precinct,  they  are 
entitled  to  be  admitted  as  the  best  evidence  and  recounted," 
etc. 

From  this  statement,  it  becomes  apparent  why  counsel 
for  defendant  is  anxious  to  reach  the  evidence  by  his  ex- 
ception, and  have  the  court  pass  on  its  admissibility  as  a 
matter  of  law,  or  failing  in  that,  that  the  court  shall  regard 
and  treat  the  proceeding  under  the  statute  to  contest  the 
election  in  the  nature  of  a  suit  in  equity  so  that  the  court 
may  examine  the  evidence  and  try  the  case  de  novo. 

Upon  this  last  proposition,  it  is  sufficient  to  say  that  the 
proceeding  under  the  statute  is  to  be  tried  as  an  action  at 
law  without  the  intervention  of  a  jury,  and  it  may  be  said 
that  in  all  cases  where  the  object  of  the  action  is  to  deter- 
mine the  right  to  an  elective  office,  whether  under  the 
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statute  or  by  an  action  in  the  nature  of  quo  warranto^  the 
ballots  actually  cast  by  the  voters  are  the  original  evi* 
dence  of  the  result  of  the  election. 

The  remaining  question  suggested  is,  that  the  ballot-box 
and  its  contents  were  not  admissible  in  evidence,  for  the 
reason  that  they  have  not  been  properly  kept,  or  so  kept 
as  to  preclude  opportunity  for  tampering  with  the  ballots. 

The  contention  is,  that  the  facts  in  evidence  so  impeach 
and  discredit  the  genuineness  of  the  ballots  admitted  by  the 
court  and  recounted  as  to  destroy  their  character  as  the 
best  evidence,  and  therefore  it  was  admissible  to  recount 
them«  because  the  official  count  as  declared,  under  the  cir- 
cumstances, was  the  better  evidence,  and  should  control  in 
determining  the  result.  It  is  admitted  that  in  determin- 
ing a  contested  election  the  evidence  of  the  ballots  actu- 
ally cast  will  control  that  furnished  by  the  official  canvass, 
provided  the  ballots  have  been  duly  preserved  and  pro- 
tected  from  the  reach  of  any  unathorized  intermeddling- 
or  tampering. 

But  it  is  insisted,  unless  it  is  made  to  affirmatively  ap- 
pear that  the  ballots  have  been  so  carefully  kept  and  pro- 
tected as  to  place  their  identity  beyond  all  reasonable 
doubt,  they  ought  not  to  be  allowed  to  overturn  the  official 
count.  Hence  it  is  earnestly  urged  that  where  the  evi- 
dence in  the  record  discloses  that  the  ballots  have  not  been 
kept  and  protected  with  that  vigilant  care  which  the  law 
contemplates,  or  where  they  have  been  so  exposed  as  to 
afford  such  opportunity  for  handling  or  tampering  with 
them  as  to  cast  suspicion  on  their  purity,  they  lose  their 
character  as  the  best  evidence,  and  are  not  to  be  relied  on 
in  determiniitg  the  result  of  an  election,  and  therefore 
ought  not  to  be  admitted  to  overturn  the  official  count. 

At  the  outset,  it  may  be  said,  that  the  official  returns 
or  canvass  when  duly  certified  is  prima  facie  evidence  that 
the  result  is  as  ^^v^kred.    As  against  ballots  not  properly 
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kept,  and  the  ideiitity  of  which  is  not  shown,  such  official 
canvass,  although  secondary,  is  the  better  evidence.  But 
the  oiiicial  canvass,  unless  made -so  by  statute,  is  never 
conclusive.  As  a  quasi  record  it  is  entitled  to  the  pre- 
sumption of  regularity  and  prima  Jacie  evidence  of  the 
integrity  of  the  result  of  election  as  declared.  But  as  be- 
tween ballots  shown  or  admitted  to  be  the  identical  bal- 
lots cast  by  the  voters  and  such  official  count,  the  ballots 
are  the  best  evidence. 

"It  is  a  primary  rule  of  elections  that  the  ballots  con- 
stitute the  best,  the  primary  evidence  of  the  intentiou 
and  choice  of  the  voters."  (Hudson  v.  Solomon^  19  Kan. 
177;  Reynolds  v.  Stote,  61  Ind.423;  McCrary  on  Elections, 
291,  439;  Cooley  on  Constitutional  Limitations,  625.) 

When,  therefore,  it  is  shown  to  the  satisfaction  of  the 
court  that  it  has  before  it  the  identical  ballots  cast  by  the 
voters,  as  between  the  ballots  themselves  and  canvass  of 
ballots  by  the  election  officers,  the  ballots  are  controlling. 
To  show  that  they  are  the  genuine  ballots  cast  by  tho 
voters,  any  evidence  tending  to  show  that  they  have  been 
so  kept  and  protected  from  tampering  as  to  place  their 
identity  beyond  reasonable  doubt  is  admissible.  The 
burden  rests  on  the  plaintiff;  he  must  establish  to  the 
satisfaction  of  the  court  or  jury,  as  the  case  may  be,  that 
the  ballots  are  the  genuine  ballots  cast  at  the  clectioui 
otherwise  they  will  receive  no  credence.  When  the  bal- 
lot-box and  the  ballots  therein  of  South  Pendleton  pre- 
cinct were  produced  and  offered  in  evidence,  if  it  was 
shown  that  they  had  been  properly  kept  and  protected  as 
the  law  required,  they  were  the  best  evidence. 

On  the  other  hand,  if  it  was  shown  that  they  had  not 
been  kept  or  protected  with  that  xealous  care  which  the 
statute  contemplates,  or  so  as  to  preclude  opportunity  from 
intermeddling  with  them,  they  are  the  weakest  and  most 
nnreliuble  evidence.  But  this  only  goes  to  the  credibility 
of  such  evidence,  and  not  to  its  competency. 
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Evidence  may  be  extremely  weak,  and  in  fact,  as  against 
cfther  evidence,  entitled  to  no  credit,  yet  that  does  not 
effect  its  admissibility.  The  weight  to  be  given  to  the 
evidence  and  its  admissibility  arc  diverse  matters. 

In  People  v.  Livingstont,  79  N.  Y.  28»,  Church,  C.  J., 
Mid:  '* Although  it  must  bo  conceded  that  the  security  ef 
the  boxes  were  not  made  so  perfect  as  to  preclude  the  pos- 
sibility and  even  some  probability  that  access  might  liave 
been  had  to  them  for  improper  purposes,  yet  I  do  not 
thiuk  the  judge  would  have  been  justi6ed  in  deciding  as  a 
matter  of  law  that  they  had  not  been  preserved  inviolate, 
and  in  withdrawing  the  question  from,  tho  jury." 

And  again:  '^The  statute  requires  tho  ballot-boxes  to  be 
preserved  undisturbed  and  inviolate^^  and  it  is  incumbent 
on  tho  party  offering  tho  ovidenco  to  show  that  they  had 
been  so  kept,  not  beyond  a  mere  poseibitity  of  interfer- 
ence, but  that  they  wero  intact  to  the  satisfaction  of  the 
jury.  Tlie  burden  was  on  the  relator  to  sati&fy  tho  jury 
that  the  boxes  had  remained  inviolate.  Tho  returns  are 
the  primary  evidence  of  the  result  of  an  election.  Tiicy 
are  made  immediately  upon  canvassing  the  votes,  and  the 
votes  are  canvassed  at  the  close  of  tho  polls  in  public,  and 
presumably  in  the  presence  of  the  friends  of  both  parties. 
....  After  the  election^  it  is  known  just  how  many  votes 
are  required  to  change  the  result.  The  ballots  themselves 
cannot  be  identified;  they  have  no  ear^marks^  Every- 
thing depends  upon  keeping  the  ballot-boxes  secure,  and 
the  difficulty  of  doing  this  for  several  months,  in  the  face 
of  temptation  and  opportunity,  requires  that  the  utmost 
scrutiny  and  eare  ahould  be  observed  in  receiving  the 
evidence,  etc.  Bvery  consideration  oif  public  policy,  as 
well  as  the  ordinary  rules  of  evidence,  require  that  the 
party  offering  tkis  evidence  should  establish  the  fact  that 
tho  ballots  are  genuine.  It  is  not  suflieient  that  a  mere 
probsibility  ef  secmrity  is  proved,  but  tl|o  fact  must  bo 
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shown  with  a  reasonahlo  degree  of  certainty.  If  the 
boxes  have  been  vigilantly  preserved,  the  ballots  are  the 
best  and  highest  evidence,  but  if  not,  they  are  not  only 
the  weakest  but  most  dangerous  evidence.  The  jury 
might  not  be  satisfied  with  the  proof  of  identity,  and  yet 
be  unable  to  find  from  the  evidence  that  actual  tamper- 
ing or  fraud  has  been  committed.'' 

In  the  same  case,  in  13  Hun,  the  court  say:  ''If  the 
ballots  voted  at  any  election  are  produced  on  the  trial  of 
a  cause  like  this,  they  are  the  very  best  evidence  of  the  re- 
sult of  the  election.  Of  course,  the  jury  must  be  satisfied 
of  their  inviolate  preservation,  otherwise  they  will  receive 
no  credence;  but  this  does  not  afiect  their  competency." 

Judge  Cooley  says:  "  If,  however,  the  ballots  have  not 
been  kept  as  required  by  law,  and  surrounded  by  such 
securities  as  the  law  has  prescribed  with  a  view  to  their 
safe  preservation  as  the  best  evidence  of  the  election,  it 
would  seem  that  they  should  not  be  received  in  evidence 
at  all;  or  if  received,  that  it  should  be  left  to  the  jury  to  de- 
termine upon  all  the  circumstances  whether  they  consti- 
tute more  reliable  evidence  than  the  inspector's  certificate, 
which  is  usually  prepared  at  the  close  of  the  election,  and 
upon  an  actual  count  of  the  ballots  as  then  made  by  the 
ofiicers  whose  duty  it  is  to  do  so."  (Cooley  on  Constitu- 
tional Limitations,  625;  People  v.  Sackett,  14  Mich.  320; 
People  V.  Cicott,  IG  Mich.  il6.) 

According  to  their  decisions,  it  is  manifest  that  in  a 
proceeding  of  this  nature  the  ballots  are  receivable  in 
evidence  for  the  purpose  of  controverting  the  oflScial 
count  and  ascertaining  the  actual  result  from  the  vote 
cast,  and  that  it  is  for  the  jury  or  trial  court,  as  the  case 
may  be,  to  determine,  from  all  the  facts  and  circumstances 
going  to  show  that  tho  ballots  have  been  preserved  invio- 
late, whether  they  are  more  reliable  than  the  official  count. 
Of  course,  the  jury  must  be  instructed  or  the  court  guided 
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by  the  principle  of  law  that  unless  it  is  proved  that  the 
ballots  are  genuine, — the  identical  ballots  cast, — they 
should  be  rejected,  and  not  allowed  to  overturn  the  re- 
salt  as  declared  by  the  official  count.  As  4  cousequence, 
the  ballots  and  the  proof  of  their  identity  was  competent 
evidence,  and  if  competent,  it  was  admissible.  The  credi- 
bility and  weight  to  be  attached  to  evidence  is  usually  for 
the  jury,  or  the  trial  court  when  it  is  exercising  the  jury 
function,  and  if  it  is  satisfied  from  the  evidence  produced 
that  the  ballots  have  been  preserved  intact  and  inviolate, 
the  court,  governed  by  the  law  which  makes  them  in  such 
case  the  best  evidence,  would  recount  the  ballots,  other- 
wise they  would  receive  no  credence,  and  be  rejected  in 
determining  the  result. 

It  may  be  admitted  that  the  question  is  not  free  from 
doubt,  and  apparently  there  is  some  conflict  in  the  practice, 
yet  we  have  reached  the  conclusion,  not  without  much  hesi- 
tation, it  is  true,  that  there  was  such  a  showing  as  to  the 
safe-keeping  of  the  ballots;  that  they  were  comptent  evi- 
dence to  go  to  tho  trial  court  to  determine  as  a  matter  of 
fact  upon  all  tho  circumstances  whether  they  had  been  so 
kept  as  to  preserve  their  identity,  and  to  render  them  more 
reliable  evidence  than  the  official  count. 

It  seems  to  us,  however,  the  better  and  more  proper 
way,  especially  in  proceedings  to  contest  an  election  under 
the  statute,  to  reach  the  question  sought  to  have  decided 
is  to  inquire  whether,  upon  the  facts  found  by  the  trial 
court,  the  conclusion  to  which  it  has  come,  viz.,  "the 
ballots  are  the  best  evidence,  and  entitled  to  be  recounted," 
is  such  as  the  law  pronounces.  To  do  this  the  findings 
should  have  been  fuller  and  ought  to  have  included  the. 
facts  that  the  ballot-box  was  delivered  to  its  legal  custo- 
dian sealed;  that  the  poll-book  was  delivered  to  him  also, 
and  deposited  in  the  vault;  that  the  box  was  opened  for 
the  purpose  stated,  and  relocked  and  so  returned  to  the 
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Taalty  aad  that  bis  deputy  atid  other  peirsons  had  acceas 
to  the  vault. 

Adding  these  facts  to  those  already  found,  and  which 
upon  suggestion  the  court  would  have  no  doubt  included 
in  its  findings,  would  there  be  error  in  the  conclusion 
already  drawn  upon  the  facts  as  thus  present^  by  tbe 
finding? 

Tbe  assumption  or  the  argument  is,  thai  the  box  whai 
returned  to  the  vault  duly  relocked^  but  nt^  reaseakd, 
created  such  an  opportunity  for  tampering  as  to  invite 
outrage  with  almost  perfect  immunity  against  discovery; 
that  when  opening  the  box  when  tbe  polUbook  w%a  in  the 
vault  was  without  excuse,  and  an  unlawful  act  committed 
by  the  contestant,  whereby  ho  made  for  himself  and  bis 
friends  an  opportunity  to  intermeddle  with  the  ballots 
without  detection,  and  which  the  law  had  not  given  to 
him,  but  was  designed  to  prevent,  and  that  such  a  condi- 
tion of  facts  so  thus  shown  by  tbe  findings  are  inconsis- 
tent wiwh  that  safe-keeping  which  the  law  contemplates 
as  sufficient  to  identify  tbe  ballots  and  authoriziA  them  to 
be  recounted. 

Counael  says:  "  When  he  brake  (he  bond  of  aeereey  which 
the  law  had  placed  artywnd  tliat  taUo^&ocr,  why  did  he  not 
then  and  there»  in  tbe  presence  of  oitber  members  of  tbe 
board,  reseal  it,  and  in  such  a  way  as  that  its  purity  eouid 
not  be  questioned?" 

The  trouble  with  this  argument  is,  that  it  i^  based  on 
the  supposition  that  the  law  directs  and  requires  the  bal- 
lot-box to  be  sealed,  when  it  only  requires  the  ballots  to 
be  enveloped  and  sealed,  and  deposited  with  the  clerk. 

It  may  be  admitted  thai  it  was  the  duly  of  tbe  plaintiff 
jts  its  legal  custodian  to  safely  keep  and  preserve  tbe  box 
and  its  contents,  and  that  any  act,  whether  done  by  him- 
self or  others,  which  disturbed  or  violated  the  safegmsd 
which  tbe  law  had  thrown  about  it,  ougbt^at  kast,  to  find 
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itB  justification  in  the  particular  circumstances  which  ren- 
dered such  act  necessary,  and  be  supplemented  by  the^ 
doing  of  such  things  as  to  place  it  in  statu  quo^  or  find  its 
equivalent  in  the  sense  of  the  law  for  that  purpose. 

But  sealing  the  l)0X  is  not  one  of  the  safeguards  whichi 
hw  has  thrown  about  the  ballot.  Besides  the  cases  shown , 
vhen  by  acts  of  omission  or  commission,  through  inad* 
vertence  or  mistake,  it  sometimes  happens  that  the  poll- 
book  is  deposited  in  the  ballot-box,  or  the  returns  inclosed 
in  the  envelope  among  the  ballots,  and  it  becomes  neces- 
sar}'  to  procure  them  to  make  the  canvass  of  votes,  and 
the  box  is  opened,,  or  the  envelope,  as  the  case  may  be, 
such  acts  or  omissions  are  treated  as  irregularities,  and 
the  provisions  of  the  law  in  respect  thereto  as  directory 
only,  and  will  not  defeat  the  ballots  as  original  evidence, 
provided  they  are  properly  accredited  and  have  been 
safely  kept  and  preserved  inviolate.  In  Hudson  v.  Soh* 
mofi,  19  Kan.  180,  the  ballot-box  was  unlocked  for  the 
purpose  of  taking  out  the  poll-book>  and  under  the  facts 
the  court  regarded  the  opportunity  for  tampering  with 
the  ballots,  and  discrediting  them  astoo  slight  for  serious 
consideration. 

In  ffGarman  v.  Rkhter^  31  Minn.  29,  the  ballots  were 
not  enveloped  and  sealed  as  required  by  section  88,  and 
for  this  reason  it  was  claimed  that  they  were  inadmissi* 
ble.  But  the  court  say:  "That  the  provisions  of  this 
section  are  merely  directory,  and  that  where  it  is  clearly 
and  satisfactorily  proved  that  the  ballots  have  been  kept 
intact  and  inviolate,  in  the  same  condition  as  when 
counted  by  the  judges  of  election,  they  are  admissible  in 
evidence,  although  not  sealed  up  in  envelopes  as  required 
by  statute";  and  further,  that  the  trial  court,  "being 
satisfied  of  the  genuineness  of  these  ballots  beyond  a  rea- 
sonable doubt,  have  admitted  them,"  and  that  "certainly 

we,  acting  as  an  appellate  court,  cannot  say  they  erred." 
xvn.  On.— u 
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In  Dorey  v.  Lynny  31  Kau.  760,  the  ballots  were  wrong- 
CuUy  opened  and  counted  by  the  city  council  as  a  can- 
Viissing  board,  and  they  remained  with  the  city  clerk 
when  they  should  have  been  placed  in  the  custody  of  the 
eounty  clerk,  an4.  yet  as  *'the  evidence  and  findings  of 
the  €ourt  below  .«how  that  the  ballots  in  this  case  were 
never  tampered  ^ith  in  any  manner  except  as  already 
stated/'  the  court  say  "the  ballots  were  identified  be- 
yond all  reasonable  doubt,''  and  as  a  consequence  entitled 
to  be  recounted  as  the  best  evidence. 

In  PaiUm  v.  Florence,  17  Pac.  Rep.  177,  the  poll-book 
was  placed  under  cover  and  seal,  except  that  they  were 
inclosed  in  an  envelope  or  package  with  the  ballots,  etc., 
and  the  court  treated  the  matter  under  the  facts  as  an 
irregularity,  and  not  fatal  to  the  proceeding. 

The  object  of  all  such  provisions  is  to  secure  the  safe- 
keeping of  the  ballots,  so  that  they  may  bo  easily  identified 
in  case  they  need  to  be  resorted  to  in  some  judicial  in- 
quiry; and  if  they  have  been  safely  kept  and  protected 
from  any  tampering^  the  chief  object  of  the  law  is  sub- 
served, although  omissions  or  irregularities  may  have  oc- 
curred such  as  we  have  adverted  to. 

The  ballots  are  the  best  evidence  of  the  will  and  choice 
of  the  voters,  and  if  it  is  shown  or  the  facts  find  that  they 
have  been  securely  kept  and  preserved  inviolate,  they  are 
entitled  to  be  recounted,  that  the  will  of  the  electors  may 
be  carried  into  efifect,  and  allowed  to  prevail.  Nor  is 
there  anything  in  Kingdy  v.  Berry,  90  111.  520,  relied 
upon  by  counsel,  inconsistent  therewith.  The  court  say: 
"The  ballots  may  have  been  tampered  with.  There  is  not 
full  proof  that  they  were  not.  There  was  a  motive  for 
such  tampering,  at  least  upon  the  part  of  the  appellee,  if 
not  others  engaged  with  him.  The  wrong-doers  should 
not  be  allowed  to  profit  by  his  violation  of  the  sanctity  of 
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the  ballot-box.  He  might  do  so  were  there  ballots  to  be 
received  as  the  indentical  ones  cast  by  the  voters." 

But  it  is  to  be  noted  in  this  case  that  "the  court  was 
not  sure  that  it  had  before  it  the  identical  ballots  which 
were  deposited  by  the  voters,"  and  hence  applied  the  rule 
which  tho  law  declares  in  such  case,  where,  by  intermed- 
dling, suspicion  is  brought  on  their  purity,  they  are  not 
to  be  regarded  as  the  best  evidence  and  entitled  to  be  re- 
counted as  against  the  official  canvass. 

In  Powell  V.  Uolman,  6  S.  W.  Rep.  508  (Ark.),  the  court 
found  that  after  the  vote  had  been  canvassed  and  ab- 
stracted by  the  clerk  as  required  by  law,  the  ballots  were 
placed  for  about  one  week  in  a  library-room  adjoining 
the  clerk's  office,  and  that  this  was  an  unsafe  and  exposed 
place,  which  afforded  opportunity  for  them  to  be  tampered 
with,  and  as  a  conclusion  from  these  facts  finds  that  the 
ballots  are  unworthy  of  credit  as  evidence. 

In  commenting  upon  this  conclusion  being  such  as  the 
law  pronounces  upon  the  facts  found,  the  court  say:  "The 
authorities  are  abundant  that  where  ballots  have  been  so 
exposed  as  to  have  afforded  opportunity  to  be  tampered 
with,  and  have  not  been  guarded  with  'that  zealous  care 
which  will  contravene  all  suspicion  of  substitution  or 
change,  they  lose  their  presumptive  purity,  and  are  no 
longer  to  be  relied  on  as  evidence  in  a  contest  of  judicial 
inquiry  as  to  the  result  of  an  election."  (McCrary  on 
Elections,  293;  Gooley  on  Constitutional  Limitations,  625.) 

Hence  the  court  say,  with  reference  to  the  ballots  upon 
the  facts  found,  that  the  trial  court  pronounced  the  judg- 
ment of  the  law  when  it  declared  such  ballots  as  un- 
worthy of  credit  as  evidence  and  refused  to  recount  them. 
But  there  are  no  facts  found  in  that  case,  as  here,  in  re- 
spect to  the  safe-leeping  of  the  ballots;  they  were  not 
zealous^jctred  for,  but  were  «o  exposed  as  to  afford  oppor- 
tunity  Mt  parties  or  their  friends  to  tamper  with  the 
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ballots,  or  add  to  or  take  from  tbeir  number,  aud  as  a 
result,  suspicion  was  brought  on  their  purity  and  integ- 
rity, and  the  court  rejected  them  as  unworthy  of  credit. 

Hero  the  court  finds  that  the  box  and  its  contents  were 
securely  and  safely  kept  and  preserved,  that  no  one  had 
tampered  with  them,  and  that,  notwithstanding  the  box 
had  been  opened  in  the  manner  and  for  the  purpose 
stated,  the  ballots  therein  were  the  genuine  and  identical 
ballots  cast  by  the  voters  of  South  Pendleton  precinct; 
and  necessarily  the  conclusion  which  the  trial  court 
reached  and  finds  upon  this  state  of  facts,  viz.,  that  such 
ballots  ''are  the  best  evidence,  and  entitle4  to  be  re- 
counted," is  in  conformity  with  such  as  the  law  declares. 

In  view  of  the  fact  that  the  contestant  is  the  legal  cus« 
todian  of  the  box  and  its  contents,  it  no  doubt  would  have 
been  better  and  more  circumspect  after  the  box  was 
opened  to  have  resealed  it  in  the  same  presence,  although 
there  is  no  such  requirement  in  the  statute,  and  the  fail- 
ure to  do  so  violated  no  law. 

Upon  the  finding  as  to  the  safe  preservation  of  the 
ballots,  we  are  bound  to  assume  there  was  satisfactory 
evidence  to  support  it;  or  if  we  looked  at  the  evidence  in 
the  record  to  ascertain  whether  there  was  any  evidence 
tending  to  support  such  finding,  we  are  confronted  with 
the  direct  and  positive,  uncontradicted,  and  unimpeached 
testimony  of  all  the  sworn  officers  who  have  exercised  any 
control  over  the  box  and  its  ballots  that  it  had  been  safely 
kept  relocked  as  the  law  required,  and  that  its  contents 
had  not  been  handled  or  disturbed. 

So  that  in  whatever  way  the  objection  raised  may  be 
regarded,  we  discover  no  error,  and  must  affirm  the  judg- 
ment. 
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HAINES,    Respondent,    v. 
HALL,  Appellant. 


THOMAS 


Katioablb  Stbxam  — What  is. — The  doctrine  that  a  stream  of  water  is 
navigable  if  of  sufficient  extent  and  capacity  to  float  logs  and  timber  from 
moontainons  regions  to  market^  and  may  thereby  be  utilised  for  the  bene- 
fit and  advantage  of  the  community  at  large,  cannot  be  extended  so  as  to 
include  small  streams  of  only  a  few  miles  in  length,  although  they  rise 
during  a  few  weeks  in  the  year  sufficiently  high  to  be  used  to  a  limited 
extent^  by  the  application  of  artificial  means,  to  float  logs  and  timber  a 
short  distance. 

BQcnrr — Coomizancb  or  in  Oasb  of  Tbesfass.  ^  Equity  will  not  take  cog- 
nisance of  an  ordinary  matter  of  trespass,  or  of  the  violation  of  any  legal 
tjg}it,  unless  the  circumstances  are  of  such  a  character  as  to  bring  the  case 
under  some  recognised  bead  of  equity  jurisdiction.  Equity  will,  however, 
afford  a  remedy  in  such  cases  where  the  remedy  at  law  is  incomplete  and 
inadequate  to  give  such  relief  as  the  nature  of  the  case  demands. 

ISfAYiOABLK  Stbkam  — Cass  in  Jc7I>oment.  -^  Where  a  small  stream  of  water 
only  about  twenty  feet  in  width  where  confined  within  its  banks,  and 
about  thirty-five  in  other  places,  ran  across  the  farm  of  W.  F.  H.  and 
emptied  into  another  stream  two  miles  below,  which  during  four  or  five 
weeka  in  the  year  increased  in  volume,  by  the  melting  of  snows  in  its 
vicinity,  sufficiently  to  enable  T.  H.  to  float  logs  down  it  by  stationing  a 
large  number  of  men  along  its  banks  "to  break  jams,"  by  arranging  logs 
along  the  stream  so  as  to  confine  the  water  in  a  narrower  channel  at  points 
where  the  banks  were  not  sufficient  to  prevent  its  spreading  out,  and  by 
eonstmcting  reservoirs  above  and  opening  them  so  as  to  make  a  greater 
flow  in  a  given  length  of  time:  held,  that  the  stream  was  not  navigable  in 
the  sense  which  made  it  a  public  easement.  And  where  it  appeared  that 
the  attempted  use  by  T.  H.  of  the  stream  as  mentioned  resulted  in  de- 
stroying its  banks,  extending  it  in  width,  in  diverting  its  waters  from  the 
diannel,  and  causing  them  to  overflow  the  land  of  W.  F.  H.,  which  was  in 
cultivation,  and  wash  off  the  soil  of  a  material  part  of  his  lands,  and  that 
T.  H.  claimed  the  right,  and  threatened  to  continue  such  practice,  and  it 
farther  appearing  that  W.  F.  H.  had  already  sued  a  former  party  in  an 
action  at  law  for  attempting  to  exercise  a  similar  right,  and  had  recovered 
the  snm  of  fifty  dollars  as  damages  on  account  thereof:  held,  ftiriher,  . 
that  equity  should  interfere  and  prevent  T.  H.  from  carrying  his  threats 
into  execntion. 

IStbaaan,  J.,  dissenting. 

SnusAX — TiBT  A8  TO  its  NAVioABiLriT.  —  A  stream  which  has  sufficient 
capacity  during  seasons  of  high  water  continuing  for  a  sufficient  length  of 
time  to  enable  a  person  to  float  some  logs  to  market^  or  to  a  place  where 


TT 

T« 

19 

381 

wm 

24«S5S 

T7 

165 

29 

589 

17 

Itto 

37 

12 

17 


105 

451 


1C6  Haines  v.  Hall.  [Sup.  Ct. 


Points  decided. 


they  may  be  mannfactiired  into  lumber,  is  subject  to  the  public  easement 
as  a  passage-way  for  such  logs.  To  the  extent  that  it  is  useful  for  that 
purpose,  it  must  be  deemed  navigable. 

Id.  —  Capacitt — Tisr  of.  — ;The  actual  capacity  and  utility  of  a  stream  for 
the  purpose  of  commerce,  or  the  floating  of  logs  or  other  commodities  to 
market,  is  the  test  of  the  public  right  of  passage. 

Pttbuc  Right  —  Limited  to  Stream. — The  public  right  is  confined  to  the 
stream  and  measured  by  its  extent,  and  does  not  extend  to  the  shore. 

Dbivino  of  Logs — Use  of  Shore.  —  The  right  to  float  logs  on  a  stream  does 
not  include  the  right  to  occupy  the  shore  for  the  purpose  of  aiding  in 
driving  them,  or  of  dislodging  those  which  have  become  jammed. 

Use  of  Shore.  — One  floating  his  property  down  a  stream  has  no  right,  with- 
out a  license  from  the  riparian  owner,  to  use  the  banks  of  the  stream  to 
aid  him. 

Mere  Trespass  not  Enjoined.  — The  ordinary  rule  is,  that  a  mere  treepasa 
will  not  be  enjoined.  Soihething  more  is  necessary  before  equity  will  in- 
terfere, such  as  preventing  irreparable  injury,  avoiding  multiplicity  of 
suits,  and  the  like. 

TORI'S — When  not  Enjoined.  —  Ordinary  wrongs  or  torts  are  never  enjoined. 
The  damages  or  injury  sustained  from  them  are  not  generally  irreparable^ 
and  a  party  will  be  left  to  his  remedy  at  law.  Semble,  when  the  injury 
complained  of  reaches  the  very  substance  and  value  of  tbe  estate  and  goes 
to  the  destruction  of  it,  in  the  character  in  which  it  is  enjoyed. 

Lord,  J.,  concurring. 

Navioablb  Stream.  —  A  stream  which  has  floatable  capacity  at  certain  peri- 
ods, recurring  with  regularity,  and  continuing  a  sufficient  length  of  time 
to  make  it  useful  as  a  highway  for  floating  logs,  is  navigable;  but,  to  be 
navigable  in  this  sense,  it  must  be  capable  of  such  floatage  as  is  of  practical 
utility  and  benefit  to  the  public  as  a  highway  for  trade  and  commerce. 

I^AVIOABLE  Stream.  —  Where  the  facts  show  that  a  stream  is  not  navigable 
for  floating  logs  without  doing  irreparable  injury  to  the  estate  through 
which  it  flows,  and  the  defendant  claims  a  right  to  use  such  stream  for 
that  purpose,  not  only  for  himself,  but  for  the  public,  and  threatens  to 
commit  and  claims  the  right  to  repeat  the  numerous  trespasses  which  the 
exercise  of  such  right  necessarily  involves:  held,  that  the  plaintiff  was  en- 
titled to  an  injunction  to  prevent  irreparable  injury  and  to  avoid  a  multi- 
plicity of  suits. 

Appeal  from  tbe  Circuit  Court  for  tbe  county  of  Union. 

i2.  Eakin  &  Brother,  for  Respondent. 

Baker,  Shelton,  &  Baker,  and  0.  G.  Bingham,  for  Appel- 
lant. 
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Thayer,  C.  J.  —  This  appeal  is  from  a  decree  rendered 
in  a  suit  brought  by  the  respondent  against  the  appellant, 
to  enjoin  the  latter  from  floating  logs  down  what  is  known 
as  Anthony  Creek,  and  to  have  an  account  taken  of  dam- 
ages done  to  respondent's  premises  in  consequence  of  the 
appellant  using  and  attempting  to  use  said  creek  during 
the  years  1886  and  1887. 

The  respondent  owns  two  forty-acre  subdivisions  of 
land,  situated  partly  in  Union  and  partly  in  Baker 
counties,  upon  which  he  has  resided  for  some  time,  using 
it  as  a  farm.  The  creek  is  a  small  stream  running  through 
the  land,  down  which  the  appellant  claims  and  exercises 
the  right  of  floating  saw-logs  during  its  highest  stages  of 
water,  insisting  that  it  is  a  navigable  stream.  The  re- 
spondent denies  its  being  navigable,  and  alleges  that  the 
appellant  is  doing  irreparable  injury  to  his  land  in  at- 
tempting to  use  it  for  such  a  purpose.  He  also  alleges 
that  the  appellant  threatens  to,  and  will  unless  restrained 
by  the  court,  continue  to  use  said  stream,  and  that  he  has 
already  suffered  damages  to  a  large  amount,  occasioned  by 
the  acts  of  the  appellant  in  that  particular.  The  respond- 
ent sought  by  his  suit  to  have  decided  a  question  which 
is  more  within  the  province  of  a  jury  to  determine  than 
that  of  a  court. 

But  the  right  to  run  saw-logs  down  this  Anthony  Creek 
has  heretofore  caused  litigation.  The  case  of  Haines  v. 
Welch^  14  Or.  319,  arose  out  of  a  claim  to  damages  in  con- 
sequence of  using  it  for  such  purpose;  and  the  circum- 
stances surrounding  it  are  of  a  character  that  would 
indicate  that  it  is  liable  to  be  a  source  of  constant  con- 
tention. Besides,  the  circuit  court  seems  to  have  thor- 
oughly investigated  the  affair,  and  given  it  a  candid  and 
judicious  consideration.  I  think,  therefore,  it  will  be 
better  for  all  parties  to  entertain  jurisdiction  of  the  case 
and  make  a  final  disposition  of  it. 
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The  respondent  may  have  been  captious  in  regard  to 
the  use  of  the  stream  by  the  appellant,  but  the  land  be- 
longed to  him,  creek  and  all,  and  the  appellant  had  no 
right  to  attempt  to  run  his  logs  down  the  creek,  unless 
its  capacity  was  such  as  to  render  it  capable  of  serving 
an  important  public  use  as  a  channel  of  commerce. 

The  case  is  not  one  of  casual  trespass,  but  it  is  one 
where  a  right  is  claimed,  which,  it  is  apparent,  will  be 
attempted  to  be  exercised  continuously;  and  if  the  creek, 
as  a  matter  of  law  applicable  to  the  facts  proved,  is  not  a 
public  easement,  the  appellant  should  desist  from  attempt* 
ing  to  run  his  logs  down  it,  and  the  respondent  has  the 
right  to  enjoy  his  premises  unmolested. 

The  right  to  acquire  private  property  is  said  by  Black- 
stone  to  belong  inherently  to  every  one,  but  it  would  be 
of  little  value  if  a  party  were  not  allowed  to  enjoy  it  free 
from  disturbance. 

The  circuit  court  in  its  findings  found  as  follows:  That 
the  respondent  was,  and  for  nine  years  past  had  been,  the 
owner  in  fee  of  the  land;  that  it  was  inclosed  by  a  fence, 
had  a  dwelling-house  and  outbuildings  thereon,  was  occu- 
pied by  respondent  as  a  home,  and  had  been  used  by  him 
for  general  agricultural  purposes  during  his  ownership, 
and  that  it  was  of  the  value  of  eighteen  hundred  dollars; 
that  Anthony  Creek  entered  said  land  at  or  near  the  north- 
west corner,  and  ran  in  a  southeasterly  course,  and  passed 
out  near  the  southeast  corner,  being  a  distance  of  about 
three  fourths  of  a  mile,  considering  the  sinuosity  of  the 
stream;  that  it  entered  North  Powder  River  a  short  dis- 
tance below  where  it  left  the  respondent's  land;  that  the 
creek  on  the  respondent's  land,  and  for  a  mile  and  a  half 
above  there,  is  a  small,  shallow,  rapid,  crooked  stream, 
with  a  general  width  of  twenty  to  thirty-five  feet,  as  it 
appeared  in  1886,  having  banks  from  eighteen  to  thirty- 
five  inches  high,  but  which  frequently  fell  away  on  one 
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and  sometimes  on  both  sides,  leaving  nothing  but  a  gravel 
bar  for  inany  feet,  with  little  or  no  bank  at  all;  the  flow 
of  water  in  the  creek  during  the  previous  summer  and  fall 
was  very  limited,  not  exceeding  twenty  or  thirty  inches, 
miners'  measure;  but  usually  during  the  latter  part  of 
May  and  first  of  June  the  melting  snows  in  the  moun- 
tains near  by  causes  the  water  to  increase  until  the  banks 
in  narrow  places  are  nearly  full,  but  where  the  banks  are 
broken  away  on  one  or  both  sides,  the  water,  unless  con- 
fined by  artificial  means,  spreads  out  until  it  becomes  a 
depth  of  not  more  than  sixteen  or  eighteen  inches,  even 
in  high  water;  the  annual  rise  of  the  water  is  fairly  regu- 
lar in  amount,  time,  and  duration  of  occurrence;  that  the 
banks  of  the  creek  on  the  respondent's  land  are  composed 
largely  of  black  loam,  which  washes  readily  when  disturbed 
in  any  manner;  that  the  width  of  the  stream  did  not  in- 
crease materially  for  ten  years  prior  to  the  spring  of  1885, 
but  since  that  time  it  has  increased  one  third;  that  in  the 
spring  of  1886  appellant  deposited  in  the  bed  of  the  creek, 
at  a  point  about  one  and  a  quarter  miles  above  the  re- 
spondent's land,  about  one  million  feet  of  saw-logs,  and 
attempted  to  float  them  to  a  point  below  said  land;  that 
Cfighteen  men  were  engaged  for  twenty-five  days  in  get- 
ting these  logs  to  float  during  the  highest  water  of  the 
season,  but  the  attempt  was  an  utter  failure;  few,  if  any, 
of  the  logs  passed  respondent's  land  at  all,  the  drive  being 
less  than  two  miles,  and  that  there  was  no  evidence  show- 
ing that  the  flow  of  water  in  that  year  was  less  than  usual; 
that  no  attempt  was  ever  made  to  float  logs  in  the  stream 
prior  to  1883,  and  the  attempts  made  in  1884  and  1885 
were  slight  and  unsuccessful;  that  in  the  spring  of  1887 
the  appellant  deposited  in  said  creek,  about  a  mile  and  a 
quarter  above  the  respondent's  land,  two  million  three 
hundred  thousand  feet  of  saw-logs,  fbr  the  purpose  of 
floating  them  to  a  point  below  said  land;  that  only  one 
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milliou  four  hundred  thousand  feet  of  these  logs,  and  of 
the  one  million  feet  placed  in  the  stream  in  1886,  and  of 
an  unknown  quantity  placed  there  prior  to  that  time,  ever 
reached  their  destination,  a  point  about  seven  miles  be* 
low  where  they  were  started;  and  that  in  order  to  secure 
such  result,  the  appellant  employed  on  two  miles  of  the 
creek,  and  stationed  along  the  bank,  from  twenty-five  to 
thirty-five  men  with  cant-hooks  and  other  appliances  to 
prevent  the  logs  from  lodging,  to  roll  them  back  into  the 
stream,  drag  them  over  gravel-bars,  turn  them  around 
bends  in  the  creek,  break  jams,  etc.;  that  these  men 
labored  in  this  way  on  this  particular  two  miles  of  creek 
twenty-seven  days;  that  then  the  logs  frequently  formed 
jams,  piling  up  in  such  quantities  as  to  force  large 
amounts  of  water  out  of  the  bed  of  ^the  stream  onto 
respondent's  land;  that  in  order  to  break  these  jams  it 
was  often  necessary  for  eight  or  ten  men  to  get  hold  of 
a  single  log  with  cant-hooks,  and  drag  it  for  a  consider- 
able distance  over  bars,  which  process  was  continued  un- 
til about  a  third  of  the  logs  in  the  jam  were  moved,  when 
the  others  would  usually  float;  that  in  attempting  to  navi- 
gate the  stream,  the  appeHant  placed  logs,  where  its  banks 
were  low,  at  an  angle  to  the  stream,  so  as  to  expose  about 
one  half  their  length  to  the  action  of  the  water,  thereby 
forcing  the  water  against  the  opposite  bank,  so  as  to 
increase  its  depth  at  that  point;  also  built  a  reservoir 
above  the  respondent's  land,  so  as  by  discharging  it  to 
increase  the  volume  of  water  in  the  creek;  that  while 
attempting  to  float  logs,  the  water  in  the  creek  constantly 
overflowed  by  reason  of  logs  being  in  it;  the  creek  was 
almost  full  of  logs  for  thirty-eight  days;  at  one  time  six* 
teen  hundred  of  them  were  in  the  creek  on  respondent's 
land;  for  five  days  a  thousand  logs  were  in  the  creek  on 
bis  land,  and  not  one  moved;  in  1887,  276  logs  were  at  one 
time  on  the  bank  of  the  creek  on  respondent's  land,  and 
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61  were  left  in  the  stream,  and  130  out  of  the  stream  on 
his  land;  that  in  floating  logs  both  in  1886  and  1887  the 
appellant  washed  out  the  respondent's  fence  where  it 
crossed  the  creek,  and  washed  out  his  private  bridge, 
which  he  had  used  for  many  years  for  passing  to  and 
from  different  parts  of  his  farm;  that  in  attempting  to 
navigate  said  stream,  appellant  had  committed  no  less 
than  thirty  separate  and  distinct  trespasses,  many  of 
them  irreparable  in  their  nature,  and  that  he  threatened 
to  continue  such  trespassing;  that  Anthony  Creek  is  not 
capable  of  serving  an  important  public  use  as  a  channel 
of  commerce  by  the  floating  of  saw-logs,  and  that  such 
floating  cannot  be  done  so  as  to  be  of  practical  benefit; 
that  by  reason  of  the  wrongful  acts  and  injuries  com- 
mitted by  the  appellant  in  attempting  to  navigate  said 
creek  in  the  years  1886  and  1887,  the  respondent  had 
been  damaged  in  several  amounts,  aggregating  the  sum  of 
three  hundred  dollars. 

I  have  examined  the  evidence  submitted  in  the  case, 
and  think  it  fairly  supports  the  findings  of  the  court;  nor 
do  the  appellant's  counsel,  in  their  brief,  attempt  to  show 
to  the  contrary,  except  as  to  the  amount  of  damages 
which  the  court  found  to  have  been  sustained  by  the 
respondent. 

The  nature  of  the  damages  was  such  that  the  amount 
could  not  be  ascertained  by  direct  proof;  they  were  of  such 
a  character  that  they  could  not  be  computed  with  mathe- 
matical  accuracy. 

In  this  kind  of  cases  a  party  can  do  nothing  more  than 
to  prove  the  facts  and  leave  the  jury,  or  court  when  tried 
without  a  jury,  to  estimate  the  damages.  The  respond- 
ent could  not  possibly  show  the  amount  of  his  injuries  in 
dollars  and  cents;  the  greater  part  of  the  injury  doubtless 
consisted  in  the  annoyance,  perplexity,  and  disturbance 
to  which  the  respondent  was  subjected  in  consequence  of 
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the  acts  of  the  appellant;  and  it  is  the  province  of  a  jury 
or  court  in  such  a  case  to  make  a  fair  estimate  of  the 
amount  which  a  party  should  pay  for  occasioning  such 
annoyance,  perplexity,  and  disturbance. 

This  affair  of  the  appellant's  atte'mpting  to  navigate  his 
logs  down  Anthony  Creek  through  the  respondent's  land 
has  been  going  on  during  two  seasons,  and  in  any  view 
was  wrong.  If  he  had  a  right  to  use  the  waters  of  the 
creek  for  such  purpose,  he  had  no  right  to  station  his  men 
along  its  banks  to  float  the  logs,  or  allow  the  logs  to  go  onto 
the  respondent's  land  or  injure  the  banks  of  the  creek, 
or  turn  the  stream  out  of  its  banks  onto  the  land. 

No  one  has  the  right  to  Use  the  property  of  another  for 
[  his  own  convenience  without  the  consent  of  the  latter. 
The  right  to  acquire,  enjoy,  and  control  private  property 
in  any  manner  not  injurious  to  the  tights  of  others  is  a 
natural  as  well  as  a  constitutional  right,  and  no  injury 
arising  out  of  an  infringement  of  it  should  be  allowed  to 
pass  unredressed. 

Whether  the  creek  in  question  is  navigable  or  not  for 
the  purposes  for  which  the  appellant  used  it  depends 
upon  its  capacity  in  a  natural  state  to  float  logs  and 
timber,  and  whether  its  use  for  that  purpose  will  be  an 
advantage  to  the  public.  Tf  its  location  is  such  and  its 
length  and  capacity  so  limited  that  it  will  only  accorti- 
modate  but  a  few  persons,  it  cannot  be  considered  a  navi- 
gable stream  for  any  purpose.  It  must  be  so  situated  and 
have  such  length  and  capacity  as  will  enable  it  to  accom- 
modate the  public  generally  as  a  means  of  transportation. 

A  stream  that  cannot  be  used  without  employing  the 
means  and  appliances  which  the  appellant  made  use  of  in 
order  to  float  his  logs  down  this  one  certainly  ought  not 
to  be  regarded  as  a  public  highway  for  any  purpose. 

The  circuit  court  found,  as  we  have  seen,  that  Anthony 
Creek  is  not  capable  of  serving  an  important  public  use 
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asachaunel  of  commerce;  and  I  tbiukits  findiugs  in  that 
particular  is  fully  warranted  by  the  evidence  in  the  case. 
Courts  went  to  the  extreme  verge  of  authority  to  interfere 
with  or  abridge  private  rights  when  they  held  that  a 
stream  of  water  included  within  a  private-  grant  consti- 
tuted a  public  easement  in  any  case.  Such  holdings  bear 
a  strong  resemblance  to  the  encroachment  upon  th^ 
immunity  guaranteed  in  the  constitution  that  private 
property  shall  nob  be  taken  for  public  uae,  without  just 
compensation. 

It  would,  in  my  opinion,  be  much  more  in  consonance 
with,  the  spirit  and  principles  of  our  government  to  have 
left  the  matter  to  be  regulated  by  the  legislature,  which 
has  authority  to  pass  laws  for  establishing  public  high- 
ways, and  to  provide  for  such  compensation. 

We  are,  however,  committed  to  the  doctrine  that  a  stream 
of  water  which  is  of  sufficient  extent  and  capacity  to  Ooat 
logs  and  timber  from  mountainous  regions  to  market,  and 
can  be  utilized  thereby  for  the  benefit  and  advantage  of 
the  community  at  large,  notwithstanding  it  is  included 
with  the  land  owned  by  private  individuals,  is,  neverthe- 
less, a  public  navigable. streaui  for  such  purposes;  and  we 
must  accept  that  doctrine  as  the  law.  But  I  am  not  will- 
ing to  extend  it  so  as  to  include  every  little  rivulet  or 
brook  which  runs  across  a  man's  farm^  although  its  waters 
may  be  so  swollen  for  a  short  time  every  year  by  the 
melting  snow  in  its  vicinity  as  to  enable  logs  and  timber 
io  limited  quantities  to  float  down  it,  and,  by  the  adoption 
of  extraordinary  means  for  that  purpose,  convenience  one 
or  two  neighbors  in  so  using  it. 

The  appellant's  counsel  strongly  insist  upon  the  rule  ^ 
that  a  court  of  equity  will  not  entertain  jurisdiction  in 
ordinary  matters  of  trespass.     I  am  mindful  of  the  rule^ 
and  have  no  intention  or  desire  to  depart  from  it.   I  would 
not  undertake  to  maintaip  that  a  court  of  equity  has  juris* 
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diction  to  take  cognizance  of  the  violation  of  any  legal 
right,  unless  the  circumstances  are  of  such  a  character  as 
to  bring  the  case  under  some  recognized  head  of  equity 
jurisdiction. 

Equity,  however,  affords  a  remedy  to  enforce  a  legal 
right  when  the  remedy  at  law  is  incomplete  and  inade* 
quate  to  give  such  relief  as  the  nature  of  the  case  de- 
mands; and  I  think  the  respondent  can  reasonably  invoke 
the  benefit  of  that  principle  in  this  case.  I  do  not  regard 
it  as  an  ordinary  case  of  trespass;  the  respondent  has  his 
little  farm,  which  he  is  endeavoring  to  cultivate,  in  order, 
I  suppose,  to  provide  a  living  for  himself  and  family. 
Parties  interested  in  timber  a  short  distance  above  bis 
farm  claim  the  right  to  float  it  down  a  small  stream 
which  runs  through  his  premises,  to  his  detriment  and 
annoyance.  He  has  already  had  litigation  with  one  party 
for  attempting  similar  acts.  That  fact  is  alleged  in  the 
complaint  in  this  suit,  and  the  records  of  this  court  sub- 
stantiate it.  He  brought  an  action  in  the  said  circuit 
court  against  a  certain  party  on  account  of  similar  acts, 
and  recovered  a  judgment  against  him  for  the  sum  of 
fifty  dollars  damages,  which  this  court  in  the  case  before 
referred  to  affirmed. 

Thereafter,  this  appellant  engaged  in  the  same  scheme; 
and  others  we  may  presume  are  liable  to  engage  in  it 
also;  and  if  the  respondent  were  compelled  to  protect 
himself  by  bringing  an  action  for  each  trespass,  it  would 
soon  utterly  impoverish  him.  The  evidence  in  the  case 
shows,  and  we  can  easily  understand,  that  the  injury,  being 
done  to  his  premises  on  account  of  such  acts,  is  perma- 
nent and  irreparable;  and  he  certainly  ought  to  have  the 
right  to  have  it  specifically  determined  as  to  whether  or 
not  they  are  subject  to  the  servitude  claimed.  It  is  the 
only  way  I  can  discover  by  which  the  right  and  title  to 
the  premises  can  be  effectually  quieted.    The  respondent, 
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it  is  true,  can  have  it  determined  in  an  action  at  law  as 
to  whether  or  not  the  stream  is  navigable  as  claimed;  but 
in  the  mean  time  the  appellant  will  be  enabled  to  destroy 
its  banks,  thereby  widen  the  stream  and  wash  away  other 
portions  of  the  soil  adjacent  thereto,  which  will  be  the 
natural  and  proximate  result  of  the  course  he  has  been 
pursuing. 

I  am  of  the  opinion  that  the  decree  appealed  from 
should  be  affirmed. 

Strahan,  J.,  dissenting. — The  object  of  this  suit  is  to 
restrain  the  defendant  from  floating  saw- logs  down  An- 
thony Greek,  which  creek  flows  through  the  plaintiff's 
lands,  in  Union  County,  Oregon;  also  to  restrain  .the  de- 
fendant from  maintaining  a  certain  dam  across  said  creek 
above  the  plaintifif's  premises,  and  for  damages  which  .it 
is  alleged  the  plaintiff  has  received  by  reason  of  various 
trespasses  upon  his  lands  by  defendant,  committed  in 
running  said  logs. 

The  plaintiff,  by  his  amended  complaint,  alleges,  among 
other  things,  that  a  small,  shallow  stream,  known  as  An- 
thony Creek,  flows  in  a  southeasterly  direction  through 
plaintiff's  land,  diagonally  dividing  it  in  two  equal  parts, 
and  fertilizes  and  irrigates  said  land,  and  is  the  boundary 
line  between  Union  and  Baker  counties,  and  that  the 
pUintiff  owns  both  banks  and  the  bed  of  said  Anthony 
Creek,  where  it  passes  through  his  land,  for  a  distance  of 
about  one  half  a  mile;  that  the  defendant,  during  the 
spring  and  summer  of  1886,  and  the  winter  of  1886  and 
1887,  cast  and  deposited  in  Anthony  Creek,  above  plain- 
tiff's said  lands,  saw-logs  cut  from  timber  above  plaintiff's 
said  lands,  at  various  places,  and  is  proposing  and  threat- 
ening to  continue  to  do  so  for  the  purpose  of  attempting 
to  transport  or  float  said  logs  by  means  of  said  creek  from 
said  places  through  the  plaintiff's  said  lands  to  a  point 
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on  North  Powdor  River^  below  the  plaiutiff's  land«  and 
below  the  mouth  of  Aiithouy  Creek,  a  distance  of  tivo 
miles  or  more^  where  the  defendants  are  preparing  to 
erect  a  saw-mill  as  soon  as  the  spring  freshet  comes  in 
the  spring  of  1887;  that  said  logs  amount  to  more  than 
four  million  feet,  and  are  piled  and  bauked  into  and 
along  the  banks  of  said  creek  at  various  places  above 
plaintiff's  said  land;  that  during  the  spring  of  1886  the 
defendant  cast  and  deposit'^d  in  said  creek  a  large  quan* 
tity  of  saw-logs,  and  in  the  month  of  June,  1886,  attempted 
to  drive  and  float  about  one  million  feet  of  said  logs  down 
said  creek  and  across  the  said  lands  of  thjS  plaintiff,  by 
means  of  which  and  whereby  the  defendant  injured,  dis^ 
placed,  and  wasted  the  plaintiff's  said  lands,  and  tore,  cut> 
and  carried  away  the  substance  of  the  soil  thereof,  and 
wrongfully  committed  waste  thereon,  and  upon  the  plain- 
tiff's said  lands;  that  about  the  first  of  June,  1886,  the 
defendant  and  his  employees,  in  preparing  and  attempt* 
ing  to  float  said  logs,  broke  the  plaintiff's  inclosure  upon 
said  lands,  and  wrongfully  entered  the  plain  tiff 'j3  said 
lands,  and  broke  and  carried  away  his  fences  at  two 
places  where  the  same  crosses  said  creek  upon  the  plain* 
tiff's  said  lauds,  to  his  damage  in  the  sum  of  twenty-five 
dollars;  and  by  reaaon  of  the  same  being  broken  and 
kept  open  by  the  defendant,  plaintiff  was  compelled  to 
and  did  herd  the  stock  off  of  his  crops  for  one  month,  to 
his  damage  in  the  sum  of  twenty-five  dollars;  that  about 
June  11,  1886,  the  defendant,  in  preparing  to  float  said 
logs  in  said  creek  through  the  plaintiff's  said  lands,  broke 
up,  carried  away,  and  destroyed  plaintiff's  bridges  across 
said  stream,  to  his  damage  in  the  sum  of  five  dollars;  that 
during  the  month  of  June,  1886,  defendant  in  so  at* 
tempting  to  float  said  logs  in  said  creek  caused  the  same 
to  form  a  jam  or  dam  across  said  creek,  and  dammed  the 
same  at  a  point  abov^  the  plaintiff's  lands,  and  at  the 
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bead  of  the  plaintiff's  irrigation  ditch,  whereby  the  water 
was  diverted  from  aaid  ditch  and  the  aaiae  was  injured,  and 
the  plaintiff  was  thereby  and  by  reason  thereof  deprived 
of  the  use  of  the  water  of  said  creek  upon  said  lands  of 
the  plaintiff  for  the  purpose  of  irrigation,  to  his  great  dam- 
age ia  the  sum  of  seventy-five  dollars;  that  in  so  attempt- 
ing to  float  said  logs  in  the  month  of  June,  1886,  the  de- 
fendant floated,  rolled,  and  pushed  upon  the  plaintiff^a 
said  land  in  said  creek  a  large  quantity  of  logs,  to  wit, 
about  250,  and  that  said  log^  so  remained  and  still  re- 
main on  the  plaintiff's  said  land,  and  on  the  banks  of 
and  in  said  creek,  to  plaintiff's  damage  in  the  sum  of  one 
hundred  dollars;  and  by  reason  of  said  logs  being  iu  said 
creek  since  June,  1886,  plaintiff  has  been  prevented  from 
getting  to  said  creek  with  his  stock,  except  with  a  great 
deal  of  trouble  and  inconvenience,  to  plaintiff's  damage 
in  the  sum  of  five  dollars;  that  by  reason  of  said  logp 
being  in  said  creek  on  plaintiff's  said  land,  the  same  h^s 
eaosed,  and  continues  to  and  will  cause,  the  water  of  said 
CPeek  40  wash  away  the  banks  thereof,  and  change  th^ 
channel  thereof,  and  has  during  uU  of  said  times  ob- 
structed the  flow  of  the  waters  of  said  creek  across  said 
landa  of  plaintiff,  to  his  damage  in  the  sum  of  ten  dollars; 
that  in  preparing  and  attempting  to  float  said  logs  in  said 
creek  in  June,  }886,  the  defendant  cut  down  and  destroyed 
eight  of  plaintiff's  growing  trees  on  said  Is^nd,  to  his  dap)- 
age  in  the  sum  of  twenty  dollars. 

All  of  the  foregoing  wrongs  were  suffered  by  the  plain- 
tiff, as  he  alleges,  prior  to  the  commencement  of  this  suit. 
The  part  of  the  amended  complaint  relating  to  threatened 
injuries  is  as  follows:  That  si^id  creek  is  shallow,  and  not 
navigable  for  boats  or  canoes,  and  has  low  banks,  and  in  its 
natural  state  is  not  navigable  for  railroad  ties  or  saw-logs 
except  in  the  spring  freshet  or  rainy  season  of  the  yei^r, 

and  is  unfit  to  be  used  by  the  public  or  otherwise  as  9l 
zvn.  ob^i2 
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means  of  transporting  or  floating  logs  to  the  defeuHant's 
proposed  saw-mill  on  North  Powder  River  or  elsewhere 
through  the  plaintifif's  said  lands;  that  the  defendants  are 
preparing  to  and  will  float  or  attempt  to  float  a  large 
quantity  of  saw-logs  down  said  Anthony  Greek  from  a 
point  on  the  banks  thereof  above  the  lands  of  the  plain- 
tiff, to  wit,  about  four  million  feet  of  said  logs,  down  said 
stream  through  said  lauds,  to  North  Powder  River,  and 
threatens  to  continue  to  float  or  attempt  *to  float  said  logs 
down  said  stream  through  plaintiff's  said  lands  for  years 
to  come;  that  by  reason  of  the  nature  of  said  stream,  low 
banks,  and  small  volume  of  water  and  narrow  channels,  it 
is  not  possible  to  successfully  float  logs  down  it  through 
the  plaintiff's  lands,  to  be  beneficial  to  commerce  or  to 
the  defendant,  and  any  attempt  to  do  so  will  result  in 
irreparable  injury  to  the  plaintiff's  land;  that  said  attempt 
to  so  use  said  stream  will  result  in  endless  litigation  and 
a  multitude  of  actions  without  a  complete  remedy  to  the 
plaintiff,  unless  the  court  inhibit  and  restrain  the  defend- 
ant from  so  floating  logs  in  said  stream;  that  the  floating 
of  logs  in  said  Anthony  Creek,  the  maintaining  and 
manipulating  of  said  dams  by  the  defendant,  as  threatened 
by  him,  will  result  in  great  and  permanent  injury  to  the 
plaintiff's  said  lands,  and  will  cut  away  the  banks  of  said 
stream,  change  the  channel  thereof,  flood  plaintiff's  lands 
with  water,  deposit  thereon  logs,  gravel,  and  debris^  wash 
out  and  cut  away  the  meadow  and  soil  from  plaintiff's 
said  laud,  interrupt  the  plaintiff  in  the  tillage  of  said 
land,  and  the  caring  for  his  crops  and  stock  thereon, 
.  cause  the  removal  of  plaintiff's  fences,  and  expose  his 
lands  and  crops  to  the  trespasses  of  stock,  and  that  such 
threatened  trespasses,  injuries,  and  damages  by  the  de- 
fendant will  necessarily  result  in  irreparable  injury  to  the 
plaintiff's  said  lands,  and  great  damage  to  the  plaintiff, 
which  cannot  be  compensated  in  damages,  and,  unless 
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restrained  by  this  court,  will  result  in  the  financial  ruin 
of  the  plaintiff. 

Before  the  defendant  answered  the  amended  complaint, 
the  plaintiff,  by  leave  of  court,  filed  a  supplementary  com- 
plaint, in  which  it  is  alleged  that  the  particular  damages 
which  plaintiff  feared  have  been  sustained  by  him  by 
reason  of  the  attempt  by  the  defendant  to  run  said  logs 
down  said  stream,  the  particular  items  of  which  are  speci- 
fied, aggregating  about  $955.  The  answer  to  the  amended 
as  well  as  the  supplemental  complaint  denied  almost  all 
of  the  material  allegations  therein  except  the  cutting  and 
putting  in  of  the  logs,  and  the  defendant's  intent  to  run 
the  same  down  said  stream  to  North  Powder  River. 

By  way  of  separate  defense  it  is  alleged  that  said 
Anthony  Creek  mentioned  in  said  complaint  is  a  navi- 
gable stream  for  saw-logs,  railroad  ties,  and  other  timber, 
and  can  be  successfully  used  in  transporting  and  floating 
logs,  ties,  and  other  timber  down  the  same  through  the 
plaintiff's  said  land;  and  other  parts  of  said  creek  can  be 
thus  used  beneficially  to  commerce  during  the  annual 
freshets  in  each  year,  in  ordinary  seasons. 

The  evidence  was  taken  upon  an  order  of  reference  for 
that  purpose,  and  the  cause  tried  by  the  court,  and  a  final 
decree  entered  in  favor  of  the  plaintiff,  enjoining  the  de- 
fendant, his  agents  and  servants,  from  floating  logs  in  said 
stream  across  the  plaintiff's  land,  or  attempting  to  do  so, 
and  for  three  hundred  dollars  damages,  and  for  costs  and 
disbarsements,  from  which  decree  this  appeal  is  taken. 

1.  It  appears  from  the  evidence  that  Anthony  Creek  is 
a  small,  rapid,  and  somewhat  tortuous  mountain  stream, 
taking  its  rise  only  a  few  miles  above  the  plaintiff's  lands 
and  empties  its  waters  into  North  Powder  River,  a  few 
miles  below.  Where  it  flows  through  plaintiff's  lands,  it 
varies  in  width  from  ten  to  thirty  feet;  its  banks  are  low 
and  alluvial,  and  lined  with  a  dense  growth  of  willowa, 
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except  at  four  different  places,  one  84  feet,  one  135  feet, 
another  100  feet,  and  still  another  place  110  feet.  Th« 
depth  of  the  water  is  from  two  to  four  and  one  half  feet 
deep.  The  stream  is  mainly  fed  by  mountain  springs, 
but  during  the  months  of  June  and  July  of  each  year  it 
is  swollen  by  the  melting  snow  in  the  mountains,  at  which 
times  it  is  capable  of  floating  saw-logs  to  a  limited  exteut, 
from  a  point  above  plaintiff's  lands,  to  its  mouth.  The 
defendant  floated  sixteen  hundred  thousand  feet  of  logs 
down  said  stream  during  the  year  1S86*  But  I  think  it 
evident  the  defendant,  in  his  anxiety  to  get  logs  to  his 
mill,  forced  the  stream  beyond  its  capacity.  In  other 
words,  he  put  a  greater  quantity  of  logs  in  said  stream 
than  could  be  conveniently  floated,  and  thus  caused  them 
to  jam  so  that  their  progress  was  stopped  until  relieved 
hy  gangs  of  men  using  cant-hooks  and  other  appliances. 
To  accomplish  this  the  men  engaged  in  driving  traveled 
up  and  down  the  banks  of  the  stream  on  the  plaintiff's 
land,  doing  no  greater  injury  to  the  premises  than  walk- 
ing over  the  same. 

By  the  common  law,  all  streams  are  navigable  where  the 
tide  ebbs  and  flows,  while  all  others  were  held  not  to  be 
navigable;  but  this  distinction  has  not  generally  prevailed 
in  this  country.  The  true  test  seems  to  be  whether  or  not 
the  particular  stream  is  navigable  in  fact;  that  is,  capable 
of  being  used  for  transporting  to  market  the  products 
which  grow  along  its  banks.  Nor  is  it  necessary  that  it 
should  be  at  all  times  capable  ef  being  so  used.  If  a 
stream  during  seasons  of  high  water  continuing  for  a 
sufiioient  length  of  time  to  enable  any  person  to  float 
saw-logs  to  market,  or  a  place  where  they  may  be  manu- 
factured into  lumber,  such  stream  is  subject  to  the  public 
use  as  a  passage-way,  and  to  the  extent  that  it  is  useful  it 
must  be  deemed  navigable.  (  Weise  v.  Smithy  3  Or.  446; 
Felger  v.  Robinson,  3  Or.  456.) 
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Id  the  latter  case  it  ^as  said  by  this  court:  ''We  hold 
the  law  to  be,  that  any  stream  in  this  state  is  tiavigable  on 
whose  waters  logs  ol*  timbers  can  be  floated  to  market,  and 
that  they  are  public  highways  for  that  purpose,  and  that 
it  is  not  necessary  that  they  be  navigable  the  whole  year 
to  constitute  them  such.  If  at  high  water  they  can  be 
used  for  floating  timber,  then  they  are  navigable;  and  the 
question  of  their  navigability  is  a  question  of  fact,  to  be 
determined,  as  any  other  question  of  fact,  by  a  jury.  Any 
stream  in  which  logs  will  go  by  force  of  the  water  is  navi- 
gable." And  the  satne  doctrine  is  asserted  by  this  court 
in  Shaw  v.  Oswego  Iron  Co.,  10  Or.  371. 

Numerous  other  authorities  are  to  the  Same  effect. 
(Brawn  v.  Chadboume,  31  Me.  9;  Olson  v.  Merrill,  42  Wis. 
203;  Morgan  v.  King,  35  N.  Y,  454;  Hiekok  v.  Hine,  23 
Ohio,  523;  Whisler  v.  Wilkinson,  22  Wis.  572;  SelUrs  v. 
Union  Lumbering  Co.j  39  Wis.  525;  Hoiden  v.  Robinson 
Mfg.  Co.,  65  Me.  215;  Oerrish  v.  Broufn,  51  Me.  256;  Mor-- 
gan  v.  King,  30  Barb.  1.)  I  think  these  authorities  abun- 
dantly show  that  actual  capacity  and  utility  of  a  stream 
for  the  purpose  of  floating  logs  or  other  commodities  to 
market  is  the  test  of  the  public  right  of  passage. 

Nor  is  this  right  of  passage  lost  or  impaired  because  in 
its  exercise  trespasses  may  have  been  committed  on  the 
premises  of  the  riparian  proprietor.  In  a  proper  action 
the  wrong-doer  is  responsible  to  such  riparian  owner  for 
all  such  damages.  The  public  right  is  confined  to  the 
streams  and  measured  by  its  extent,  and  does  not  extend 
to  the  shore,  except  under  particular  circumstances  to 
land  or  to  secure  the  floating  property  to  the  shore  tem- 
porarily and  in  a  reasonable  manner,  and  so  as  not  to 
obstruct  others  in  the  free  use  of  the  stream.  Such  right 
in  the  use  of  the  stream  does  not  include  the  right  to 
occupy  the  shore  for  the  ptirpose  of  aiding  in  driving 
logs  or  dislodging  those  which  have'  become  jammed. 
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The  right  to  raft  logs  down  the  stream  does  not  involve 
the  right  of  booming  them  upon  private  property  for  safe- 
keeping and  storage  any  more  than  the  right  to  travel  a 
highway  justifies  the  leaving  of  wagons  standing  indefi- 
nitely in  front  of  private  dwellings  or  stores.  {Lorman  v. 
Benson,  8  Mich.  18.)  Perhaps  the  true  rule  of  law  on  this 
subject  is  stated  by  Ryan,  C.  J.,  in  Olson  v.  ilerrilly  42 
Wis.  203.  He  said:  "We  of  course  recognize  the  posi- 
tion that  the  navigable  character  of  a  stream  cannot 
depend  upon  trespass  on  the  shore,  and  that  one  floating 
his  property  down  a  stream  has  no  right  without  a  license 
to  use  the  banks  of  the  stream  to  aid  him.  But  it  appears 
to  us  to  be  begging  the  question  to  assume  that  because  it 
is  convenient,  and  persons  are  accustomed  so  to  use  the 
banks,  therefore  the  stream  is  not  navigable  without  tres- 
pass upon  them.  We  take  it  that  a  stream  which  is  of 
sufficient  capacity  to  float  logs  is  of  sufficient  capacity  to 
float  some  kind  of  boat  or  skiff  in  which  the  owner  may 
follow  his  logs.  And  if  there  be  some  places  where,  in 
consequence  of  bars  or  other  obstructions,  neither  logs  nor 
boat  will  pass  without  human  help,  the  boat  may  be  aided 
down  the  stream  as  well  as  the  logs,  so  that  the  logs  may 
be  floated  through  the  streams  without  trespass  upon  the 
banks.  This  might  probably  be  inconvenient,  and  even 
sometimes  dangerous.  But  the  stream  is  none  the  less 
navigable  because  persons  using  it  are  induced  by  con- 
venience to  prefer  unlawful  to  lawful  means  in  aid  of  the 
use.  Indeed,  we  gather  from  cases  which  have  come  be- 
fore us  that  the  same  practice  prevails  on  some  of  the 
larger  streams  in  this  state.  But  the  navigable  charac- 
ter of  a  stream  does  not  rest  on  the  tortious  practice, 
but  on  the  capacity  of  the  streams  to  be  lawfully  used. 
And  we  cannot  hold  that  the  right  to  use  a  public  high- 
way, by  land  or  by  water,  is  lost  even  by  habitual  trespass 
upon  adjoining  lands.'' 
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£So  it  WIS  said  by  the  Supreme  Court  of  Maine,  in  Hooper 
V.  Hobson,  57  Me.  273:  "The  right  of  the  public  iu  a 
stream  capable  of  being  used  for  floating  logs,  or  as  a 
passage-way  for  boats  and  barges  of  sufficient  capacity  to 
be  useful  in  commerce  or  agriculture,  is  not  thus  to  be 
extended  over  adjoining  lands.  The  water  makes  and 
defines  the  highway.  The  facilities  of  transportation 
afforded  by  it  are  privileges  which,  like  those  of  air  and 
light,  are  too  great  to  be  suffered  to  become  the  subjects 
of  private  property.  But  the  exercise  of  the  common 
privilege  must  not  be  made  an  occasion  for  encroachment 
upon  that  which  is  legitimately  the  exclusive  property  of 
another.  The  right  which  the  public  enjoy  in  a  naviga- 
ble or  floatable  stream  is,  in  general,  limited  by  its  banks. 
The  proper  definition  of  the  word  'bank'  in  this  connec- 
tion  is,  a  steep  acclivity  on  the  side  of  a  lake,  river,  or  the 
sea.  These  banks  are  the  boundaries  within  which  the 
exercise  of  the  common  right  must  be  confined.  Except 
during  the  continuance  of  an  overflow,  or  in  the  exercise 
of  those  privileges  which  are  given  and  defined  by  statute, 
log-owners  and  river-drivers  have  no  rights  in  a  floatable 
stream  beyond  those  boundaries.  Important  as  their 
business  undoubtedly  has  been  and  is,  it  must  be  con- 
ducted with  due  regard  to  the  rights  of  others.  Their 
liability  to  pay  damages  to  the  riparian  proprietor  for 
traveling  upon  the  banks  to  propel  their  logs  is  expressly 
recognized  in  Brown  v.  Chadbourne,  31  Me.  9,  relied  upon 
by  the  defendant  here." 

In  Brown  v.  Chadbourne^  31  Me.  9,  referred  to  in  the 
above  extract,  the  doctrine  under  consideration  is  thus 
stated:  ''If  the  plaintiff  and  others  were  in  the  habit  of 
going  upon  the  banks  of  Little  River  to  drive  their  logs, 
it  does  not  appear  but  that  they  might  have  confined 
themselves  to  its  waters,  though  it  might  be  more  incon- 
venient for  them  so  to  have  done.    Their  want  of  care  in 
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the  tide  of  the  rivets  seating  a  n^ceNisity  to  commit  tres- 
|)a68es  to  telieve  th^ir  {Property,  would  not  prevent  It 
from  being  |)ublic^  noi^  justify  the  defehddnt  in  ob&ttvf^sti 
in^  it.  They  woulf}  be  rsbponsible  in  dkmages  for  anf 
tr^dpadses  cotnmitted." 

2.  But  Without  lit  ibis  time  deciding  whether  or  not 
Anthony  Creek  id  eifloatabh  Btream  for  gaw-logs  in  which 
the  public  have  kn  easelnetit  for  that  ptlrpose*  it  appears 
to  me  that  this  suit  oiight  not  to  be  sustained  for  other 
and  different  reasons  trtm  those  already  suggestdd.  If 
this  creek  be  hot  a  floatable  stream  in  which  the  pilblie 
have  an  easement,  kl\  of  the  acts  of  the  defendant  on  the 
stream  where  it  ruiis  through  the  plaintiff's  lands,  as  Well 
as  those  upon  the  land  itself,  Were  tresspasses^  for  which  he 
is  liable  in  an  action  &t  law. 

The  ordinary  rule  iti  stich  cased  is,  thftt  equity  will  not 
interfere  to  enj6in  a  trespass.  Something  more  is  ne<^8- 
feary  before  equity  Will  interfere,  stich  as  preventing  ir^ 
reparable  injury,  avoiding  a  multiplicity  of  suits,  dnd  th^ 
like.  Chancellor  IC^nt  says,  in  Livingston  v.  Livingston, 
6  Johns.  Ch.  497:  ^'Thefte  must  be  ftomething  partieniar 
in  the  case  so  a^  to  bring  the  injury  uhder  the  head  of 
quieting  possessioil,  or  to  make  oi^t  h  caae  of  irreparable 
mischief,  or  where  the  value  6f  the  inheritance  is  put 
in  jeopardy." 

Ordinary  wrings  or  torts  are  never  prevented  by  in^- 
junction.  The  injuriee  they  infli(rt  are  not  irreparable^ 
and  in  such  case  the  party  must  be  left  to  his  remedy 
at  law.  {Cross  v.  Mayor  of  Notristov)ni  18  N.  J.  Eq.  815; 
Mulvavy  v.  Kennedy,  26  Pa.  St.  44;  Oawe  v.  Perkins,  3 
Jones  Eq.  177;  Wizard's  Equity,  882.) 

It  is  not  dotibted  that  where  th*e  injury  complained  of 
reaches  to  the  very  substance  and  Value  of  the  estate,  and 
ge^s  to  the  dedtr^tion  of  it  in  the  character  in  which  it 
is  enjoyed,  such  injury  may  be  prevented  by  injunx^tioik 
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Bot  I  think  the  proof  fails  to  inake  a  case  within  thia 
principle.  Conceding  the  stream  to  be  private,  the  float- 
lug  of  the  logs  on  it  iMsross  plaintiff's  land  wotld  not  con- 
stitute such  injury,  nor  woilld  the  use  of  the  banks  to 
assist  in  driving  them.  I  cannot  find  from  the  evidence 
thst  the  logs  caused  any  debris  deposited  on  plaintiff's 
land,  or  that  the  banks  of  the  stream  were  broken  or 
irashed  by  reason  of  the  logs  passing  down  the  same. 

3.  Nor  will  an  iujuuctiou  be  allowed  unless  the  right 
set  up  and  sotight  to  be  protected  is  free  from  all  reason- 
able doubt.  (2  High  on  Injunctions,  sec.  698.)  Nor  wheti 
the  defendant  is  in  possession  until  the  title  is  established 
at  law,  unless  a  stix)ng  case  of  irreparable  mischief  is  made 
out,  nor  where  the  plaintiff's  title  is  in  dispute  and  has 
not  been  established  at  law.  (2  High  on  Injunctions,  sec. 
898.)  By  this  stiit  we  are  called  upon  to  determine  the 
title  to  this  stream,  and  to  assess  damages  growing  out  of 
its  alleged  wtongAil  use  by  the  defendant.  His  right  to 
use  it  depends  upon  the  facts  which  ought  to  be  tried  by 
^  j^ry,  and  the  estimate  of  damages,  if  any,  made  by  them; 
They  are  questions  peculiarly  within  their  province,  and 
I  think  ought  not  to  be  withdriiwn  from  their  considera- 
tion. To  allow  a  ease  like  this  to  be  finally  determined 
in  equity  would  be  to  make  a  precedent  which,  if  followedi 
would  invade  the  right  of  trial  by  a  jury  in  a  large  class 
of  eases  where  the  constitution  declares  the  same  shall 
feinaitt  inviolate. 

[Filed  March  U,  16SS.] 

LoRB,  J.,  concurring. — That  the  istream  in  question  was 
not  navigable  Within  the  meaning  of  the  authorities  for  the 
transportation  of  timber  or  logs,  and  is  not  subjected  to  the 
public  rights  of  ti^er  for  that  purpose,  seems  to  me  to  be 
established  by  the  testimony  beydnfd  controversy.  Even 
the  testimony  for  the  defendant  is  pregnant  with  proof 


186  Haixbs  t;.  Hall.  [Sup.  Ct. 

Opinion  of  Lord,  J.,  ooncnrring. 

that  the  stream  cannot  be  used  for  this  purpose  without 
constant  and  continuing  trespass  when  used  for  floating 
logs,  and  that  in  its  natural  state  it  is  not  of  sufficient 
depth  and  width  to  float  the  products  of  the  forest  to 
market. 

It  is  hardly  possible  to  read  the  testimony,  in  which  it 
appears  numerous  men  were  placed  along  the  stream  to 
aid  and  push  the  logs  along  its  channel,  of  the  jams  and 
standing  of  the  logs,  in  consequence  of  its  want  of  depth 
and  width  for  such  floatage,  of  the  destruction  of  ita 
banks  in  several  places,  and  the  overflow  on  the  adjacent 
lands  of  the  plaintiiF  incident  to  such  use,  and  the  injury 
necessarily  resulting  therefrom,  without  the  convictioa 
that  the  stream  has  not  navigable  capacity  and  is  not  sus- 
ceptible of  beneficial  use  to  the  public  for  that  purpose. 

We  do  not  mean  to  say  by  this  that  to  be  navigable  a 
stream  must  have  a  sufficient  volume  of  water  to  be  at  all 
times  and  during  all  seasons  capable  of  being  used  for  the 
purpose  of  valuable  floatage,  and  as  a  channel  of  trade 
and  commerce.  It  is  enough  if  it  has  floatable  capacity 
at  certain  periods,  recurring  with  regularity  and  continu- 
ing a  sufficient  length  of  time  to  make  it  useful  as  a  high- 
way for  floating  logs.  Such  has  been  the  holding  of  this 
court.  {Folger  v.  jRoWnaon,  3  Or.  457;  Shaw  v.  Oregon 
Iron  Co.f  10  Or.  381,  382.)  But  a  stream  to  be  navigable 
in  this  sense  roust  be  capable  of  such  floatage  as  is  of 
practical  utility  and  benefit  to  the  public  as  a  highway  for 
trade,  or,  as  has  been  said,  "  to  float  the  products  of  the 
mines,  the  forests,  or  the  tillage  of  the  country  through 
which  it  flows,  to  market." 

Perhaps  as  good  a  test  of  the  navigability  of  such 
streams  is  found  in  the  case  of  Rhodes  v.  OtiSf  33  Ala.  578. 
It  is  there  said:  ''In  determining  the  character  of  a 
stream,  inquiry  should  be  made  as  to  the  following  points: 
Whether  it  is  fitted  to  valuable  floatage;  whether  the  pub- 
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lie  or  only  a  few  individuals  are  interested  in  transporta- 
tion; whether  any  great  public  interests  are  involved  in 
the  nse  of  it  for  transportation;  whether  the  periods  of 
its  capacity  for  floatage  are  sufficiently  long  to  make  it 
susceptible  of  use  beneficially  to  the  public;  whether  it 
has  been  previously  used  by  the  people  generally,  and 
how  long  it  has  been  so  used;  whether  it  was  meandered 
by  the  government  surveyors  or  included  in  the  surveys; 
whether,  if  declared  public,  it  will  probably  in  future  be 
of  public  use  for  carriage/'  {Pelie$  v.  Railroad  Co.,  56 
Ala.  528.)  Tested  by  this  rule,  there  is  scarcely  a  partic* 
alar  in  which  the  stream  in  question  would  not  be  con- 
demned as  non-navigable  for  the  transportation  of  logs. 
It  is  not  only  not  adapted  to  a  public  use,  but  the  public 
have  made  no  attempt  to  use  it  for  any  purpose.  It  is, 
therefore,  perfectly  evident  that  the  defendant  has  no 
right  to  float  logs  down  this  stream  through  the  lands  of 
the  plaintifll  While  this,  however,  is  not  much  contested, 
it  is  strenuously  urged  that  the  question  of  navigability 
is  a  question  of  fact  for  a  jury,  and  the  case,  therefore, 
does  not  authorize  the  interference  of  equity.  But  this 
is  not  so. 

The  case  of  Meyer  v,  PhiUips,  97  N.  Y.  490,  is  so  on  all 
fours  with  the  case  in  hand,  and  so  direct  an  adjudication 
and  authority  for  such  equitable  interference,  that  we  quote 
it  in  exUn90. 

"But  it  is  claimed,''  says  Earl,  J.,  ''that  the  facts  of  this 
case  do  not  authorize  equitable  interference  or  sustain  the 
jurisdiction  of  an  equity  court.  The  defendants  threat- 
ened to  float  a  larger  number  of  logs  over  the  plaintiff's 
land,  using  the  stream  and  its  banks  for  that  purpose,  and 
they  would  thus  do  some  damage  to  the  banks  of  the 
stream  and  other  lands  of  the  plaintiff.  They  would 
occupy  the  stream  for  several  days.  Not  only  this,  they 
claimed  the  right  to  float  the  logs,  and  asserted  in  sub* 
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Stance  that  they  would  do  so  whenevet  they  chose  to.  By 
continuing  to  exercise  the  right,  they  might,  by  lapse  of 
time,  be  able  to  prove  and  establish  a  right  by  preacrip- 
tion.  They  not  only  claimed  a  right  for  themselves,  but 
for  the  pilblic, — for  everybody.  Th«t  in  such  a  case,  upoa 
such  facts,  a  plaintiff  may  maintain  an  equitable  action  to 
quiet  his  title  and  settle  his  right,  and  prevent  the  threat- 
ened injury,  is  abtlndantly  settled  by  authority.  (An'^ell 
on  Watercourses,  sec.  449;  2  Story's  Eq.  Jur.,  sec.  927;  3 
Pomeroy's  Eq.  Jur.,  sec.  1351;  Hol^mar  v.  Boiling  Spring 
Co.,  14  N.  J.  Eq.  885;  Campbell  v.  Searhan,  68  N.  Y.  568; 
Johnson  v.  City  of  Rochester,  13  Hon,  285;  Sivinton  Water 
Works  Co.  V.  Wilts  and  Betks  Canal  Co.,  L.  R.  7  H.  L.  697; 
L.  R.  9  Ch.  451;  Clowes  v.  Stafforshire  Potteries,  8  L.  R,  9 
Ch.  125,  142.)  This  is  not  a  caSe  where  the  defendants 
threatened  only  to  commit  a  single  trespass,  but  they 
threatened  to  comhiii  and  claimed  the  right  to  repeat 
the  trespa^^  evfery  year.  Herd  a  preventive  action  was 
proper  to  prevent  an  irreparable  injury  within  the  mean- 
ing of  tlie  equitable  tule,  and  also  to  avoid  a  multiplicity 
of  suits.'* 

The  case  in  band  possesses  all  these  features,  with  added 
aggi'dvation.  It  Is  incontestable  that  the  Itream  would 
not  float  these  logs  without  extraneous  aid,  and  in  ren- 
dering this  the  hhtik^  had  to  be  used,  and  were  damaged, 
and  in  places  destroyed,  and  the  plaintiff's  meadow  over- 
flowed and  tendeVed  useless. 

l^he  facts  shdw  that  in  the  attempt  to. make  the  logs 
float  d6wn  the  stream,  thirty  or  forty  men  t^ere  employed 
^ith  cant-hooks  and  other  appliances,  for  the  period  of 
twenty  or  thirty  days  during  thl9  season  of  highest  water, 
to  aid  ill  the  tratisportation  of  these  logs;  that  in  this 
attempt  to  navigate  the  stream  f6r  this  purpose  no  less 
than  thirty  separifte  and  distinct  trespasses  were  com- 
mitted, many  of  tkem  irreparable  in  their  uaturei  and 
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Point!  daoiied. 


Teaching  to  the  desttuction  of  the  estate  in  the  character 
iu  which  it  was  enjoyed. 

The  defeacli^nt  not  oinly  a^aer-ts  his  Fight  to  use  the 
streiuB  for  such  use,  but  he  claims  a  like  right  for  the  pub- 
lic. More:  he  threatens  tq  coiqmit  aiid  cl^iip^  the  right 
to  repeat,  not  a  single  treapassi.  but  the  innumerable 
trespasses  which  the  facts  show  must  follow  its  exercise; 
that,  in  such  case,  the  plaintiff  is  entitled  to  an  injunc- 
tion to  prevent  irrep^r^bl?  injury,  ^ni  to  avoid  a  multi- 
plicity of  suitSi  is  established  by  the  authorities  beyond 
controversy. 

The  motion  for  a  rehearii^fif  is  deni^^. 


J.   B.    PENTON,    Appellant,    v.    RODNEY    BCOTT, 
Bespqndsnt. 

SyxDiNGS^SLKonoir  Contest — Ows  Pbob^npi.  ^The  law  is  well  sailed 
that  the  bnrden  of  proof  is  on  the  plaintiff,  when  he  seeks  to  introduce 
Iho  hallots  to  orertam  the  officiid  ceaat,  to  show  ikffirmatively  that  the 
b^V^  hare  not  been  ts^jfffed  yith,  and  ^lat  tb^  Mse  the  genniii^  ballot^ 
cast  by  the  yoters. 

Id.  — Ballots  Bict  Evidikci  or  Iktbntion  or  Voter — Ipentttt  or 
jfosT  HS-FnoKO  BBTOXD  Rba^ovable  Dou^t.  — While  the  ballots  when 
id»i|tifi^  afp  t^e  l^t  erifUn^  an^l  arp  (o  ppsviul  ov^ f  tho  otf  eifd  qoant, 
yet  ^  entitle  them  to  b|B  resorted  \o  apd  be.repoi^it^  ^e  faclis  gqing  to 
■how  their  preserration  mnst  fix  their  identity  beyond  all  |*easonable 
doubt 

BAVMfiB  Pkoof  or  iDBVTYTT-T-CHAiufliVB  Qf  ^yiDfmm  TP  SmriTLB  3aic« 
ip  BE  BxcsiVEP.  —  9at  tl^.  dope  not  ^r^i^ir^e  that  they  i[Dnst  be  prpyed 
genuine  beyond  all  possible  donbt,  or  beyond  a  mere  fotmlt»lity  that  they 
mjgbt  have  been  interfered  wtih.  All  that  is  required  is  that  they  be 
ytwved  in^et  f<ld  W^^^^  wiMi  a  r^fuKWiabls  di^gree  of  cnrtsii^ty,  «nd  to 
the  f uU  sj^tisfaction  of  V>9  court. 

BrnuDiCE— Ballots,  Pboof  or  iDENrmr  or. —  Where  t)ie  fa9ts  found  dp 
Boi  diseloee  affirnutively  that  the  ballots  have  been  so  safely  preserved  as 
'to  satisfy  the  t^  C9|irt»  |wiy<VMl  r9«ion«bls  do«bti  of  their  intogrity  or 
Ventity,  Mid  i^a  Ims^  oq^feqi^eiioe  ref^s^  tp  isspou^t  thepi  tp  OYOftus^ 
the  official  coaut:  kJd^  that  their  rejection  was  no  error* 


17 

!» 

18 

657 

20 

84 

20* 

95 

28*686' 

TT 

IS 

2rj 

483 

30« 

85 

33*298 

17 

189 

S3 

393 

190  Fenton  v.  Scott.  [Sup.  Ct. 

Opiiiiioii  of  the  Coart — Lord,  J. 

VoTXB  — IvTBNTiON  ov.  — Where  a  hallot  discloses  a  name  written  opposite 
to  a  printed  name  erased,  the  intention  of  the  voter  is  to  substitute  the 
written  for  the  erased  name. 

Id.'Wrbre  upon  a  Ballot  the  Naices  of  Two  RKPRESsnTATiyss  were 
erased,  and  opposite,  but  slantingly  in  consequence  of  the  narrow  margin 
upon  which  to  write,  two  other  names  are  written,  and  one  of  the  names 
so  written  was  a  candidate  for  county  judge  on  another  ticket,  but  the 
printed  name  of  the  county  judge  on  such  ticket  was  not  erased:  keid, 
that  the  facts  did  not  disclose  a  case  within  the  provisions  of  section  2628^ 
Oregon  Code. 

Appeal  from  the  Circuit  Court  for  the  county  of  Laue. 

L.  Bilyeu  and  J.  J.  Walton,  for  Appellant. 

Washburn  &  Woodcock  and  Condon  &  Dorria,  for  Re- 
spondent. 

Lord,  J. — This  was  a  proceeding  under  the  provisions 
of  title  4,  chapter  14,  sections  2544-2548,  Oregoa  Code, 
to  contest  the  right  of  the  defendant  to  the  office  of 
county  judge  of  Lane  County,  to  which  he  was  declared 
elected  by  the  board  of  canvassers  of  said  county. 

Without  adverting  to  the  pleadings,  it  is  sufficient  to 
say  the  contest  proved  adverse  to  the  contestant,  and  it  is 
from  the  judgment  rendered  therein  that  this  appeal  is 
brought. 

There  are  but  two  questions  presented  by  this  record, 
or  in  fact  earnestly  urged  by  counsel  for  the  contestant, 
which  we  shall  deem  it  necessary  to  consider.  One  of 
the  main  questions — in  fact,  the  main  one  argued  in  the 
brief — which  counsel  for  the  contestant  seeks  to  raise  is 
the  same  question  as  counsel  for  the  defendant  sought  to 
raise  in  Hartman  v.  Young,  ante,  p.  150,  just  decided, 
namely,  that  the  proceeding  under  the  statute  to  contest 
an  election  is  in  the  nature  of  a  suit  in  equity,  and  is  to 
be  tried  by  this  court  de  novo  upon  the  evidence,  or  fail- 
ing in  that,  that  it  is  the  duty  of  this  court  to  say  as  a 
matter  of  law,  upon  the  evidence  as  to  their  safe  preserva- 
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tioD,  that  the  ballots  were  the  best  evidence  and  entitled 
to  be  recounted.  Both  of  those  questions  were  decided 
adversely  to  this  contention  in  Hartman  v.  Young,  and 
we  must  refer  to  them,  without  further  argument,  for  an 
expression  of  our  views. 

But  there  is  no  difficulty  upon  the  facts  found  and  pre- 
lented  by  this  record  in  having  considered  the  identical 
question  claimed  as  error  and  decided. 

The  findings  of  the  court  in  this  case  are  stated  with  a 
fullness,  particularity,  and  accuracy  that  is  creditable,  and 
in  a  way  that  enables  this  court  to  determine  the  correct* 
ness  of  the  legal  conclusions  drawn  therefrom.  And  this 
is  especially  so  in  regard  to  the  facts  found  as  to  the  care 
taken  of  the  ballots  and  all  other  matters  in  relation 
thereto,  so  that  the  correctness  of  the  conclusion  drawn 
by  the  trial  court  and  questioned  by  counsel  for  the  con* 
testant  is  fully  presented  for  our  consideration  and  de- 
cision. 

In  a  case  like  this,  the  law  is  well  settled  that  the 
burden  of  proof  is  on  the  plaintifif  when  he  seeks  to  intro* 
duce  the  ballots  to  overturn  the  official  count  to  show 
affirmatively  that  the  ballots  have  not  been  tampered  with, 
and  that  they  are  the  identical  ballots  cast  by  the  voters. 
The  authorities  to  this  point  are  numerous,  and  are  cited 
and  discussed  in  Hartman  v.  Young,  and  need  not  be 
recalled  here.  The  inquiry  now  is.  Is  the  legal  conclu- 
sion which  the  court  below  draws  upon  the  facts  found 
such  as  the  law  pronounces  ? 

Upon  the  findings  of  fact  as  to  the  ballots  of  North 
Eugene  and  South  Eugene  precincts,  the  trial  court  de- 
clared  as  a  conclusion  of  law  that  they  were  not  ''suf- 
ficiently identified  to  entitle  them  to  be  received  in 
evidence  to  contradict  the  official  returns/'  and  conse- 
quently rejected  them.  The  reason  for  this,  in  law,  must 
have  been  because,  under  the  facts,  there  was  a  want  of 
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that  affirmative  showing  necessary  to  establish  the  identity 
of  the  ballots  as  the  ones  actually  cast  by  the  voters  of 
those  precincts. 

Without  unnecessavily  encumbering  the  record,  the 
court  found  as  follows:  ''That  the  poll-books  and  sealed 
packages  purporting  to  be  the  ballots  oast  at  said  election 
in  North  Eugene  precinct,  and  the  poll-books  and  a  like 
package  purporting  to  be  the  ballots  cast  at  said  election 
in  South  Eugene  precinct,  were  delivered  to  the  elerJc  of 
Lane  County,  Oregon,  by  one  of  the  judges  of  the  election 
from  each  of  said  precincts  some  time  between  June  4, 
1888,  and  June  8,  1888,  —  the  exact  date  of  said  delivery 
does  not  appear  from  the  evidence  in  this  case;  that  said 
package  purpoiliing  to  be  the  ballots  of  said  precinets 
were  by  said  clerk  deposited  in  a  safe  in  his. office,  where 
they  remained  until  the  official  canvass  of  the  vote  of 
said  county  was  made,  on  June  8,  1838,  when  they  were 
taken  from  the  said  safe  of  the  said  clerk  and  deposited 
in  an  open  pigeou-hole  in  the  vault,  where  they  remained 
until  about  two  days  after  this  contest  was  instituted. 
The  said  vault  is  a  room  adjoining  the  office  of  said  clerk, 
in  which  the  public  records  are  kept,  and  opens  into  said 
office,  and  is  accessible  to  and  used  by  any  person  who 
may  have'  occasion  to  examine  the  public  records  of  said 
county,  and  such  persons  pass  in  and  out  of  said  vault 
during  office  hours  whenever  th^y  desire  so  to  do;  that 
owing  to  some  defect  in  the  door  of  the  vault  it  cannot 
be  and  was  not  closed  at  any  time  duripg  the  time  said 
ballots  were  so  deposited  therein ;  that  said  clerk  or  his 
deputy  was  generally  in  said  office  during  office  hours, 
but  occasionally  for  a  short  time  both  would  be  out  and  the 
door  of  said  office  not  locked;  that  said  packages  were  taken 
from  the  vault  by  said  clerk,  and  he  testified  on  this  trial 
that  he  found  them  in  just  the  same  condition  as  they 
were  when  he  put  them  in,  and  that  they  have  remained 
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in  his  poeeeeaioa  iBver  since  delivered  .to  him,  and  .he  did 
not  know  of  amy  one  handling  :said  baUote  hut :  himself^ 
and  in  hie 'qpinjon  they  were  in  ithe  eattie  ciH^dition  when 
offered  in  evidenoe  on  .this  trial  as  when  delivered  to  him 
by  the  respective  Judges  of  "Said  emotion,  end  that  the 
said  packages  or  either  of  them  liad  not  boen  opened  to 
his  knowledge  ainee  they  were  delivered  .to  .him;  that  said 
packi^e  purporting  to  be  the  ballots  of  ITorth  and  South 
Engene  precincts,  're^>ectively,  were  laealed  up  when  of- 
fered in  evidence  in  this  case,. and  wiere  each  opened  by  the 
judge  of  this  court  {in  .the  .presence  of  the  parties  hereto, 
and  their  counael,  and  counted  with  the  .nesult  stated  in 
my  twelfth  and.eleventh.findingsof.faot;  that  no'evidence 
was  offiared  or  ^i/ren  on  eaid  trial,  showing  or  tending  to 
show  that  the  .package  delivered  to  tsaad  deii^,  .purporting 
to  be  ballots  of  North  Eugene  .precinct  ^caclt  at  said  elee- 
tiou  contained  .all  ,the  ballots  so  'oast,  or  »when  said  pack- 
age was  sealed  up,  'Or  by  whom,  or  thow  long  after  said 
ekction  before  :the  isame  waB  delivered  to  tfate  county 
clerk,  or  in  whose  possession  or  :cu8tody  the  'Same  re- 
mained during  said  time;  that  i;he  judges  of  election  of 
South  Eugene  precinct  sealed  up  or  intended  to  aeal  up 
all  the  ballots  eaat  at  said  election  in  said  precinct  after 
the  count  was  completed,  but  there  .was  no  evidence 
offered  or  given  on  this  trial  showing  or  tending  to  show 
¥^at  time  elapsed  .between  the;time  -said  :baU6ts  were  so 
sealed  up  and  their  delivery  to  the  county  :clerk,  or  in 
whose  poesesaion  or  control  the  aame  were  during  said 
time,  or  whether  the  ballots  eo  sealed  up  was  the  same 
package  delivered  to  the  said  county  elerk.^' 

It  will  be  noted,  according  tx>  the  .fiad^s  found,  that  the 
packages,  purporting  to  contain  the  ballots  of  eadi  of  these 
precincts  were  identified  by  the  clerk  as  the  packages  de- 
livered to  him  by  one  of  the  Judges  of  each  of  said  pre- 

ainots;  that  a  part  of  :the  time  be  kQpt.tbemin  his  safe  in 
xvn.  0B.-ii 
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the  office,  and  another  part  of  the  time  in  an  open  pigeon- 
bole  in  the  vault;  that  the  vault  was  not  locked  in  coa&e- 
quence  of  some  defect  in  the  door,  which  prevented  it 
from  being  locked,  and  that  persons  who  wished  to  exam- 
ine the  records  bad  access  to  the  vault,  but  that  the  pack- 
ages were  in  the  same  condition  as  when  he  received  them, 
and  were  sealed  when  offered  in  evidence.  Taking  these 
facts  as  to  their  safe-keeping  and  identity,  stretching  from 
the  time  of  his  receipt  of  the  packages  until  they  were 
called  for  by  this  contestant,  there  was  reasonable  cer- 
tainty that  they  and  their  contents  had  been  preserved 
inviolate,  but  prior  to  their  delivery  to  the  clerk,  and  be- 
tween that  and  the  day  when  the  election  took  place, 
there  is  an  hiatus  or  gap  which  fails  to  make  that  affirma- 
tive showing  that  the  law  requires  must  be  made  to  appear 
to  overturn  the  official  count. 

While  the  ballots,  when  identified,  are  the  best  evidence, 
and  are  to  prevail  over  the  official  count,  yet  to  entitle 
them  to  be  resorted  to  and  recounted,  the  facts  going  to 
show  their  preservation  must  fix  their  identity  beyond 
any  reasonable  doubt.  If  there  has  been  such  negligence 
in  respect  to  their  safe-keeping  as  to  create  reasonable 
doubts  as  to  their  integrity,  there  is  a  want  of  that  affirm- 
ative showing  which  the  law  requires  to  entitle  the  votes 
to  be  recounted,  and  overturn  the  official  canvass. 

"It  is  incumbent  on  the  party,"  said  Church,  C.  J., 
''offering  the  evidence  to  show  that  they  had  been  so 
kept,  not  beyond  a  mere  possibility  of  interference,  but 
that  they  were  intact  to  the  satisfaction  of  the  jury.  .... 
It  is  not  sufficient  that  a  mere  probability  of  security  is 
proved,  but  the  fact  must  be  shown  with  a  reasonable 
degree  of  certainty."  (People  v.  Livingstone,  79  N.  Y. 
290.) 

''All  that  is  required  is,  that  they  be  proven  intact  and 
genuine,  with  a  reasonable  degree  of  certainty,  and  to  the 
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full  satisfaction  of  the  court.  But  this  does  not  require 
that  ihej  must  be  proved  genuine  beyond  all  possible 
doubt,  or  beyond  a  mere  possibility  that  they  might  have 
been  interfered  wiU;^.  This  would  be  practically  to  exclude 
them  entirely  under  aoy  circumstances."  {(yOorman  v. 
Riehter,  31  Minn.  31.) 

Now,  to  avoid  repetition,  ii  will  be  sufficient  to  say,  by 
recurring  to  the  latter  part  of  tK%  findings,  as  to  each  of 
these  precincts,  there  is  a  want  of  facts  to  disclose  their 
identity  during  the  period  adverted  to.  There  is  no 
aflSrmative  showing  whatever,  and  we  canupt  bridge  over 
the  chasm  by  inference  or  speculation. 

From  the  time  when  the  count  of  the  ballots  began  on 
the  day  of  the  election  through  all  their  migrations  the 
ballots  should  be  traced  or  accounted  for,  how  enveloped, 
in  whose  custody  deposited,  and  how  kept,  with  reference 
to  their  preservation,  until  their  delivery  to  the  clerk. 
It  may  be  that  the  trial  court  was  disposed  to  draw  the 
line  sharply  and  critically,  but  to  establish  the  identity 
of  ballots,  strictness  of  proof  is  required, — so  strict  as  to 
their  safe-keeping  as  shall  exclude  all  reasonable  doubt. 

Upon  the  facts  found,  we  are  of  the  opinion  that  the  law 
was  rightly  declared,  and  the  evidence  properly  rejected. 

The  next  question  embodies  two  objections,  and  that  is, 
that  the  conclusions  of  law  as  declared  in  numbers  five 
and  seven  are  not  supported  or  authorized  by  the  find- 
ings of  fact  respectively  upon  which  they  are  based, 
namely,  the  ninth  and  twentieth  findings  of  facts. 

The  twentieth  finding  is  thus:  ''That  there  was  cast  in 
Mohawk  precinct  at  said  election  one  ballot  upon  which 
the  name  Joel  Ware,  candidate  for  county  clerk,  had  been 
erased,  and  the  name  J.  E.  Fenton  written  in  pencil  for 
said  office,  and  upon  which  the  name  Rodney  Scott,  can- 
didate for  county  judge,  had  been  erased,  and  the  name 
L.  Bilyeu  written  in  pencil  for  said  office;  that  there  was 
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no  candidate  by  the  name  of  J.  E.  Fehton  for  the  office 
of  county  clerk,  and  no  candidiate  for  the  offiee  of  county 
judge  by  the  name  of  L.  Bilyeu;  there  was  no  candidate 
for  this  office  by  the  natne  of  Fenton  at  said  election  for 
any  office  eicic^ept  this  contestant  for  the  office  of  county 
judge;  that  this  ballot  was  not  counted  by  the  judges  and 
clerks  of  isaid  predhct  for  contestant  for  county  judge/' 

Upon  this  finding  4.he  court  declleired,  ttis  a  conolusion 
of  law,  that^'  this  ballot  should  not  be  ootinted  'for  conteet- 
ant  J.  E.  Fentdb  fdr  the  office  of  county  jiddge.*' 

The  poiht  '|>re8erited  and  f^lainied  U>  be  <erMr  ^Ma  "be 
best  shown  by  exhibiting  the  bidlot:^^ 

For  Clerk. 
JOEL  VAKE.    J.  £.  FENTON. 

'Fbr  Trerisuter. 
3.  8.  LUCKEY. 

For  CoQUty  Judge. 

BCDyEV  SCOTT.  L.  BILYEU. 

The  contestant  claims  that  this  ballot  should  have  been 
counted  for  him  fbr  the  office  of  county  judge. 

In  the  absence  of  evidence  aliunde,  the  intention  of  the 
voter  is  to  be  obtained  from  the  face  of  his  ballot.  He 
has  the  lawful  right  to  vote  for  others  than  those  named 
and  print)&d  as  candidates  for  the  offices  tipOh  the  ballots, 
or  to  vote  fOr  the  candidates  for  other  offices  than  those 
for  which  they  have  been  nominated  and  .}>laced  upon  the 
ticket.  "Nor  is  there  any  more  decisive  way  of  manifest- 
ing that  intention  than  to  mark  out  one  name  for  a  cer- 
tain office  designated  and  insert  in 'the  place  thereof,  or 
write  directly  opposite  thereto,  the  name  of 'somtd  other 
person. 

Looking  at  the  face  of  this  baDot,  the  Vote)r  has  by  his 
own  deliberate  act  scratiibed  out  the  name  Of  Joel  Ware, 
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placed  upon,  tjtie  tipket  aa  candidate-  for  clerk,  and  baa 
written  io.  pbu^e  thereof  J.  £.  Featoni  which  we  must  take 
lo  have  been  hia  choice  for  t^hat  office,  aad  not  for  county 
judge,  and  coasequentlj  thiare  wf^a  iiiO<  error  in  the  law  aa 
declared  by  the  court  upon  the  facts  stated. 

As  the  next  finding  over  which  i^  contention  is  raised 
is  long,  the  point  mi^y  be  more  concisely  presented  by 
(be  face  of  the  ballot.  In  explanation  it  is  necessary  to 
say  that  the  mi^rgin  to  write  on^  the  ticket  was  narrow  and 
not  to  exceed  one  half-inch  in,  width,  and  doubtless  ac- 
eounts  for  waiting  the.  names  in  the  slanting  maQner  in 
whioh  they-  appear  on.  th^  ballot: -^  .o^. 

/  C.  K,  HALB.  ^<t  J^^. 

Bepresentotiyes.  ]  GEO.  Ai  DORBIO;  ^  ofiQ^ 

County  Judge,    J.  E.  FENTON. 

The  ticket  was  counted  fbr  the  plaintiflP  Fenton  by  the 
judges  of  the  election,  but  upon  the  facts  as  found  the 
court  held,  by  its  legal  concltisions,  erroneously,  and  that 
it  should  be  deducted  from  his  vote,  and  not  counted  for 
either  party.  Scott  was  candidate  for  county  judge  on 
the  other  ticket,  and  the  argument  is,  that  as  the  name 
of  Fenton  is  not  erased,  there  are  two  candidates  voted 
for  by  this  ballot  fbr  the  office  of  county  judge,  and  that 
the  case  brings  it  within  the  provision  of  section  2528  of 
Oregon  Code,  that  *'  if  the  ballot  shall  be  found  to  con- 
tain a  greater  number  of  names  for  any  office  than  the 
number  of  persons  required  to  fill  that  office,  it  shall  be 
considered  fraudulent  a«i  to  the  whole  of  the  names  desig- 
nated to  fill  such  office,  but  no  other.** 

The  face  of  the  ticket  shows  that  the  voter  had  erased 
the  names  of  two  of  the  candidates  for  representative,  and 
in  proximity  theretOi  as  much  as  the  narrowness  of  the 
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margin  would  admit,  and  almost  directly  against  each  of 
the  erased  names,  had  written  Scott  and  Stafford.  By  the 
act  of  erasing  Dorris  and  Harris,  we  take  it,  the  voter  did 
not  intend  to  vote  for  either  of  them,  and  the  proximity, 
under  the  circumstances,  indicates  that  it  was  his  inten- 
tion to  supply  their  places  by  the  names  written.  This 
would  not  only  make  it  a  lawful  ballot  as  to  all  the  offices 
for  which  there  are  names  on  the  ticket,  but  it  would  fill 
the  vacancies  he  created  by  his  erasures,  by  the  names 
put  in  their  place  by  his  own  act. 

As  to  Fenton  there  is  no  erasure  or  other  circumstances 
which  indicate  that  he  wished  to  disturb  his  ticket  as  to 
his  name,  and  we  have  a  right  to  suppose  that  he  in- 
tended to  vote  for  him,  unless  there  is  something  in  his 
act,  or  concomitant  circumstances,  which  repel  that  in- 
ference. He  put  no  other  name  against  it,  or  so  near  it 
as  to  indicate  he  wished  to  vote,  or  did  vote,  for  two  per- 
sons for  that  office.  To  give  it  that  effect,  you  are  com- 
pelled to  disturb  the  arrangement  as  made  by  his  act, 
render  his  ballot  fraudulent  as  to  the  office  of  county 
judge,  and  deprive  him  of  his  vote  for  a  representative 
for  whom  he  has  manifested  his  choice  by  his  own  act, 
and  as  he  had  a  right  to  do. 

It  is  our  impression  that  the  case  is  not  one  to  which 
that  section,  supra,  applies,  and  that  the  vote  was  counted 
correctly  by  the  judges  of  the  election  for  Fenton,  and 
that  the  conclusion  which  the  court  declared  as  to  the 
law  upon  the  facts  was  error.  This  is  our  impression, 
but  as  suggested  it  is  immaterial,  as  the  error  could  not 
affect  the  result. 

The  judgment  must  be  affirmed. 
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JAMES  F.  EHOTON,  Appellant,  v.  W.  H.  MENDEN- 
HALL,  Respondent. 

Caxjix  ov  Action — Webv  It  Aocvtbb.  —When  R.  became  surety  for  M.  on 
a  promissory  note,  and  paid  the  same  when  it  became  dne,  B.'b  cansA  of 
action  accrued  to  him  at  the  time  of  the  payment:  thertfore,  heid^  that  if 
before  anch  payment  in  another  state  where  all  the  parties  resided  M.  re- 
moved to  the  atate  of  Oregon,  the  plaintiff  *8  cause  of  action  is  not  saved 
to  bim  by  the  first  clause  of  section  16,  Hill*8  Code,  for  the  reason  that 
wkon  the  action  aeemed  the  defendant  was  not  "  out  of  the  states" 

Sicnos  16,  Hii(L*a  Cods — Coucsalveitt  or  Dxferbast— Cass  in  Jttdg- 
MXNT.  —  The  plaintiff  signed  the  defendant's  promissory  note  in  Tennessee 
on  the  tenth  day  of  February,  1869,  and  the  defendant  soon  thereafter 
clandestinely  left  the  state  of  Tennessee  and  never  returned,  and  the 
plaintiff  made  dil^^t  inquiry  cf  his  neighbors  and  others  to  find  the 
whereabouts  of  the  defendant,  and  the  plaintiff  did  not  know  the  where- 
abouts  of  the  defendant  until  six  months  before  the  commencement  of  this 
action:  hM,  this  does  not  show  that  the  dofendant  was  ooncealed  within 
the  meaning  of  section  16^  mpra. 

GoNCKAL  —  Mkanino  ot.  —  The  word  **  conceal,''  as  nsed  in  our  statnte  <»f  lim- 
itations, means  some  affirmative  act  done  in  this  state,  such  as  passing 
under  an  aasnmed  name,  change  of  occupation,  or  any  acts  by  the  defend- 
ant which  tend  to  prevent  the  commnnity  in  which  he  lives  from  knowing 
who  he  is  or  wheaoe  be  came. 

Appeal  from  Linn  Coanty* 

J.  /.  Walton  and  John  KeUay,  for  Appellant 

D.  K  K  BkLehbum^  for  Respondent 

Strahan,  J. — This  is  an  action  on  an  implied  promise 
to  recover  money  paid  by  the  plaintiff  for  the  use  of  the 
defendant  on  the  tenth  day  of  February,  1869,  in  the 
state  of  Tennessee*  The  defendant  aa  principal,  with 
the  plaintiff  as  surety,  made,  executed,  and  delivered 
their  promissory  note  to  one  Lewis  McDaniel  of  said 
state  of  Tennessee,  due  one  year  after  date,  for  the  sum 
of  two  thousand  dollars,  with  interest  from  date;  that 
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defendant  neglected  to  pay  said  note,  and  the  plaintiff 
paid  the  same  and  interest  about  the  tenth  day  of  Febru- 
ary, 1870;  that  shortly  after  said  neto  waa  made  the  de- 
fendant clandestinefy  left  the  state  %(  Tennessee,  and 
never  returned;  that  plaintiff  made,  diligent  inquiry  of 
his  neighbors  and  other  persons  to  find  the  whereabouts 
of  the  said  defendant,  but  entirely  failed  to  find  his 
whereabouts  until  six  months  prior  to  the  commence- 
ment of  this  action;  that  from  the  time  the  defendant 
left  said  state  of  Tenneseee,  where  the  plaintiff  has  and  is 
now  residing,  until  within  the  last  six  months,  the  plain- 
tiff did  not  know  the  whereabouts  of  the  said  defendant, 
although  he  made  diligent  search  aad  inquiry  for  the 
same;  that  as  soon  as  plaintiff  ascertained  the  where* 
abouts  of  the  said  defendant,  the  plaintiff  made  demand 
for  ttie  payment  of  said  sum  of  money  and  interest  thereon, 
and  that  the  rate  of  interest  iu  Tennessee  at  the  time  plain- 
tiff paid  said  sum.  of  money  was  six  per  cent  [>er  annum.  ' 

To  this  complaint  the  defendiuil^  deoHirred,  on  two 
grounds:  1.  Because  the  same  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  and'  2.  Because  the 
action  has  not  been  commenced  within  the  time  limited 
by  the  code. 

The  defendant  had  jfidgment  on  tJhe  demurrer,,  and  the 
plaintiff  appealed. 

1.  The  only  question  presented  on^  the  appeal  by  coun- 
sel for  appellant  was  the  one  suggested  by  the  second  ob- 
jection taken  by  the  demurrer,  and  lathat  ear.  examijatation 
here  will  be  confined. 

Section  6  of  Hiirs  Code  fixes  the  limitation  ibr  this 
class  of  actions  at  six  years.  It  is  thei»fbre  barred,  ub;* 
less  it  is  excepted  out  of  the  statttte  by  some  one  of  the 
saving  clauses  therein.  This  was  conceded  upon  the  argUr 
ment  by  appellant's  counsel,  but  they  claimed  that  the 
right. of  action,  under  the  facts  disclosed  by  the  record^ 
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was  saved  by  section  16  of  Hill's  Code.  That  section  ia 
aa  follows:-^ 

'^Sec.  16.  If  when  the  cause  of  action  shall  accrue 
against  any  person,  who  shall  be  out  of  the  state  or  con^ 
eealed  therein ,  such  action  may  be  commenced  within  the 
terms  herein  respectiyely  limited,  after  the  return  of  such 
person  iuto  the  state  or  the  time  of  his  concealment,  and 
if,  after  such  cause  of  action  shall  have  accrued,  such  per^ 
•on  shall  depart  from  and  reside  out  of  this  state,  or  con-i 
eeal  himself,  the  time  of  his  absence  or  concealment  shall 
not  be  deemed  or  taken  as  any  part  of  the  time  limited 
for  the  commencement  of  such  action.'' 

The  cause  of  action  accrued  against  the  defendant  when 
the  plaintiff,  as  his  surety,  paid  the  promissory  note  to 
McDaniel  on  the  tenth  day  of  February,  1870.  At  that 
time  tbe  defendant  was  a  resident,  of  this  state.  Conced- 
ing, then,  that  a  person  who  had  not  previously  resided 
ill  this  state  **  returns"  to  it, /within  the  meaning  of  said 
section,  when  he  removes  from  another  state  and  takes  up 
his  residence  here,  the  case  is  not  brought:  within  the  first 
saving  clause  of  the  section,  for  the- season  that  when  the 
action  accrued  tbe  defendant  was  not  **  out  of  the  state." 

But  the  real  question  remains:,  and  that  is,  Was  the 
defendant  *^ concealed"  in  this  staia  when  the  cause  of 
action  accrued  to:  the  plaintiff  in  the  state  of  Tennessee? 

It  cannot  be  overlooked  that  the^  plaintiff  has  failed  to 
allege  in  his  complaint  that  the  defendant  when  said 
cause  of  action  accrued  was  ^concealed"  in  this  state; 
nor  ia  it  alleged  that  after  the  cause  of  action,  accrued  the 
defendant  concealed  himself  sa  as  ta  bring  the  case  within 
the  last  saving  clause  of  the  section. 

Tbe  only  fitota  relied  upon  to  show  eomeealment  in  this 
state  must  be  gathered  from  the  complaint.  They  are, 
that  shortly  after  said  note  was.  made,  the  defendant  clan- 
destinely  left  the  state  of  Tennessee  and  never  returned; 
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that  plaintiff  made  diligent  inquiry  of  his  neighbors  and 
other  persons  to  find  the  whereabouts  of  said  defendant, 
but  entirely  failed  to  find  his  whereabouts  until  within 
six  months  prior  to  the  commencement  of  this  action; 
that  from  the  time  the  defendant  left  said  state  of  Ten« 
nessee,  where  the  plaintiff  was  and  is  now  residing,  until 
within  the  last  six  months,  the  plaintiff  did  not  know  the 
whereabouts  of  said  defendant,  although  he  made  diligent 
search  and  inquiry  for  the  same.  Webster  defines  the 
word  "conceal "  to  hide,  or  withdraw  from  observation;  to 
cover  or  keep  from  sight,  as  a  party  of  men  concealed  be- 
hind a  wall. 

It  does  not  appear  that  the  defendant  did  anything 
after  his  removal  to  this  state  whereby  his  identity  or 
place  of  residence  should  be  concealed,  or  kept  secret,  or 
hidden.  In  the  absence  of  any  statement  to  the  con- 
trary, and  such  is  no  doubt  the  fact,  he  lived  openly  in 
the  community  where  he  had  fixed  his  residence  in  this 
state,  without  any  effort  or  attempt  in  any  way  to  baffle 
search  or  inquiry.  These  facts  do  not  constitute  conceal^ 
meni  within  the  meaning  of  that  term  as  used  in  our 
statute. 

In  Frey  v.  Aidtman,  30  Kan.  181,  the  supreme  court  of 
Kansas  gave  a  construction  to  the  word  **  conceal"  used 
in  the  statute  of  limitations  of  that  state. 

It  appeared  that  the  defendant  had  formerly  resided  in 
Iowa,  that  he  absconded  from  that  state  and  settled  in 
Kansas,  and  that  the  plaintiff  made  reasonable  efforts  to 
find  him,  but  failed.  In  passing  on  the  question  the  court 
said:  "We  think  the  word  'conceal'  contemplates  some 
action  here;  that  he  passes  under  an  assumed  name,  has 
changed  his  occupation,  or  acts  in  a  manner  which  tends 
to  prevent  the  community  in  which  he  lives  from  know- 
ing who  he  is  or  whence  he  came.  It  cannot  be  doubted 
that  the  legislature  has  the  power  to  make  the  statute  of 
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limitations  absolute,  and  without  any  exceptions  on  ac- 
count of  concealment;  and  when  we  remember  that  this 
statute  has  no  extraterritorial  force,  and  therefore  con- 
templates acts  and  conduct  of  the  party  within  our  limits^ 
it  would  seem  difficult  to  say  that  a  man,  who,  going 
under  his  own  name,  lives  in  a  community  in  as  open 
and  public  a  manner  as  any  other  citizen  in  the  same 
line  of  business,  is  concealing  himself  from  the  service  of 
process  within  this  state."  This  construction  is  decisive 
of  this  case. 

Counsel  for  appellant  rely  very  much  upon  Herman  v. 
Hooker,  73  Mo.  622;  Nehon,  v.  Beveridge,  21  Mo.  22;  Wells 
V.  Halpin,  59  Mo.  92;  and  some  other  like  cases  were  cited 
by  appellant,  but  they  do  not  support  his  contention. 

The  Missouri  statute  under  which  their  decisions  were 
made  provides:  "If  any  person,  by  absconding  or  con- 
cealing  himself,  or  by  other  improper  act,  prevent  the  com« 
mencement  of  an  action,  such  action  may  be  commenced 
within  the  time  herein  limited  after  the  commencement 
of  such  action  shall  have  ceased  to  be  so  prevented.'' 

These  Missouri  cases  seem  to  turn  more  upon  the  effect 
of  absconding  or  other  improper  conduct  mentioned  in 
the  statute  of  that  state  than  they  do  upon  the  conceal- 
ment. 

Indiana  has  a  statute  of  limitations  in  criminal  cases 
which  precludes  the  accused  party  from  availing  himself 
of  its  benefits  where  he  "conceals  the  fact  of  the  crime." 
In  construing  that  statute,  the  court  held  that  the  con- 
cealment mu^  be  the  result  of  positive  acts  done  by  the 
accused  and  calculated  to  prevent  the  discovery  of  the 
fact  of  the  commission  of  the  offense  of  which  he  stands 
charged.  (Jon^a  v.  StaUf  14  Ind.  120.*)  And  this  rule 
was  applied  and  followed  in  a  civil  case.  (Stanley  v.  Ston- 
ton,  31  Ind.  445.) 

The  point  decided  by  this  court  in  McCormick  v.  BUtn" 
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ehardy  7  Or.  232,  does  not  arise  here.  In  that  case^  at  the 
time  the  cause  of  actioa  accrued,  aU  of  the  parties  were 
residents  of  the  state  of  Illinois,  and  so  continued  until 
about  three  year^  prior  to  the  commencement  of  the  ac- 
tion, since  which  time  the  respondent  resided  in  this  state. 
It  follows  that  the  judgment  appeajled  from  was  right, 
and  must  be  affirmed.. 


[Filed  December  20,  ISSaj 

MARY   E.   FURGESON,   Rkspondbnt,  v.   SARAH   A. 
JONES^  Appki.i,ant. 

Cwjvrr  CoiTET  -«-  JxaumoKmo* — What  N bosssabt*  —  To  give  a  decree  of  the 
comity  coart.e4<^ftuig>.a.chilfl  any.  validity,  atacU  0(mrt<m]i9t  have  acquired 
juriadictioa  (1)  oveAr  the  parties  seeking  to  adopt  each  child,  and  (2)  over 
the  child  to  be  adopted,  and  (3)  over  the  parents  of  such  child. 

KOM-BB8IDKNT~.NO  BbBBUMFTIOV  QV  JUBISDUnSON  Wl^XBB  THB   RbOOBD  IS 

SiLXNT.  — Where,  it  affinnatively  spears  that  an  adverse  party  to  a  de» 
cree  wss  a  non-resident  of  the  state  at  the  time  ol  its  rendition,  and  the 
record  is  silent  as  to  his  appearance  or  notice,  there  is  no  presamption 
that-  sach  court  apqaired  junsdiotion  over  his  pereon. 

Dbobbe  withoitt  Jubmdiotioh.  — No  person  shall  be^  penoiiaUy  bound  by  a 
decree  until  he  has  had  his  day  in  court,  by  ivhich  is  meant  until  he  has 
been  duly  cited  to  appear,  and  has  been  afforded  an  opportunity  to  be 
heardi  A  judgment  withput  suoh>eitatioB  and  oppovtunity  wants  aU  the 
attributes  of  a  judicial  determination. 

Court  — Genebal  JuBisDicnoN  —  Summabt  Powbbs  CoNr^BRKD  bt  Stat- 
UTB.  —  Where  a  court  of  general  jurisdiction  has  summary  powers  con- 
ferred upon  it»  which  are  wholly  derived  from  statute,  and  not  exercised 
aooording  to  theoonrse of  tiie commou-  law^  or-are i^ pait^ of  its  general 
jurisdiction,  ity  deoisiona  n^ust  he  regarded  i^d  treated,  like  those  of 
courts  of  limited  and  specisd  jurisdiction. 

BsTFOFFBL  —  MiTTUALmp.  — Estoppels  to  be  binduic^nMist  ^  mntuaL 

Abofhon  of  Ohu^d  -r St^vvotokv  RBVFiBB|CBm&  —A  child  by  adoption  oai^ 
not  inherit  from  the  parent  by  adoptioa  uulesn  the  act.  of  adoption  is  don^ 
in  strict  accoi:<iaBc^  with  the  statute. 

[OwRBBAABmo.— Fn.Bl>  Maiics  13,  1^,] 
The  Right  of  Adoption  was  Unknown  to  the  common  law,  and  repugnant  to 
its  principles.    Such  right,  being  in  derogation  of  the  common  law,  is  a  spe- 
.  oial  power  conferred  by  statute^  and  the  rale.i%  tha^auolL  statutes  musfe 
be  strictly  construed* 
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Cqksbiit  Lns  av  m  FoVmDATioif  of  StATDtis  or  Aik»pnoN,  uid  when  it  is 
required  to  be  fiven  mad  submitted,  the  ooort  oaonot  take,  joriediotioa  of 
the  subject-matter  without  it. 

UvDKR  oua  Statutes,  Wsxk  tn  Pascnts  akx  Lirmo  and  do  not  belong  to 
the  excepted  sinssns,  such  consent  must  be<given,  and  is  a  prerequisite  to 
Jurisdiction. 

Thxrx  18  A Mabkbd DiSTiKonoir between  Jurisdictfonand theezerdse of  juris- 
diction. When  juiisdietion  iias  attaohed,  all  thai  fioUtfws  is  Imt  the  ezer- 
ciM  of  jurisdiotion,  but  jurisdiction  does  not  attach  until  the  conditions 
upon  #hidi  it  depends  are  fulAlIad.  Hence  a  decree  rendered  without 
juiisdiotioa  ilOesnot  ektop  any  one,  and  may  be  ooUatttally  assailed  in 
«ny  action. 

Appeal  from  Mstion  Cdunty. 

Strahan,  J. —  This  is  an  action  of  ejectment  .prosecuted 
by  the  plaintiff  to  recover  certain  real  .property  eituated 
in  the  county  of  Marion. 

It  appears  from  the  findings  that  on%  D.  W.  Joneo  wbb 
the  owner  of  the  real  property  in  controver$y  at  the  time 
of  his  death,  and  that  he  died  intestate  in  said  county  of 
Marion;  that  one  Emma  6.  Ghaxlesworth  was  his  only 
heir  at  law,  unless  the  plaintiff  was  also  an  heir  by  virtue 
of  a  certain  decree  of  the  county  court  of  Marion  Countyi 
Oregon,  by  which  said  court  allowed  said  D.  W.  Jones  and 
the  defendant  herein  to  adopt  the  plaintiff,  if  said  decree 
is  valid;  that  prior  to  the  commencement  of  this  action, 
said  Emma  G.  Charlesworth  duly  conveyed  all  her  inter- 
est in  said  real  property  to  the  defendant,  who  thereby 
Reclame  the  owner  thereof,  unless  the  plaintiff  was  entitled 
to  inherit  one  half  thereof  by  virtue  of  said  decree  of  adop- 
tion; that  prior  to  iSeptember  28,  1876,  said  Emma  G. 
Charleswortli  and  Sylvester  H.  Jennet  Were  husband  and 
wife,  and  the  plaintiff  was  born  to  them  in  lawful  wed- 
lock, and  thait  on  the  twentieth  4ay  of  September,  1876, 
said  partic^s  were  by  a  decree  of  the  district  court  of  th^ 
twelfth  judicial  district  in  the  «tate  of  California  duly 
divorced,  and  the  care  and  custody  of  the  plaintiff  was 
duly  awarded  to  «aid  Emma;  that  on  April  2,  1877,  said 
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D.  W.  Jones  and  the  defendant,  his  wife,  made  and  signed 
a  certain  petition,  which  was  presented  to  the  county  court 
of  Marion  County,  Oregon,  as  follows: — 

"To  the  Hon.  John  Peebles,  county  judge  for  the  county 

of  Marion  and  state  of  Oregon: — 

"Your  petitioners,  D,  W.  Jones  and  Sarah  A.  Jones, 
his  wife,  of  the  city  of  Salem  and  state  of  Oregon,  respect- 
fully represent  to  your  honorable  court  that  they  now 
have  the  care  and  custody  of  Mary  Ellen  Jenner,  a  female 
child  of  the  age  of  ten  years;  that  the  parents  of  said  child 
are  Sylvester  H.  Jenner,  now  residing  in  San  Francisco, 
California,  and  Emma  G.  Jenner,  since  divorced  from  said 
Sylvester  H.  Jenner  and  married  to  George  Charles  worth; 
that  in  said  decree  of  divorce  the  care  and  custody  of  said 
child  was  given  *to  its  mother,  Emma  G.  Jenner,  now 
Emma  G.  Charlesworth;  that  your  petitioners  desire  to 
adopt  the  said  Mary  Ellen  Jenner  as  their  own  child,  and 
pray  your  honorable  court  for  a  decree  making  said  child 
to  all  legal  intents  and  purposes  the  child  of  petitioners, 
and  that  the  name  of  said  child  bo  changed  to  Mary 
Ellen  Jones. 

(Signed)  "D.  W.  Jones. 

"S.  A.  Jones." 
"State  op  Orboon,        ) 
County  op  Marion.  J 

"  I,  Emma  G.  Charlesworth,  being  duly  sworn,  say  that 
I  am  the  mother  of  Mary  Ellen  Jenner  mentioned  in  the 
foregoing  petition  of  D.  W.  Jones  and  wife;  that  I  was 
divorced  from  Sylvester  H.  Jenner  at  San  Francisco,  on 
or  about  September  1,  1876,  and  that  the  court,  in  grant- 
ing the  divorce,  awarded  the  care  and  custody  of  said 
child  to  its  mother,  deponent  herein;  that  I  hereby  con- 
sent to  the  adoption  of  said  child  by  said  D.  W.  Jones  and 
wife,  and  that  the  name  of  said  child  be  changed  to  Mary 
Ellen  Jones.  "  Emma  G.  Charlesworth. 
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"Subscribed  and  sworn  to  before  me  this  nineteenth 
day  of  March,  1877. 

[seal]  "  Seth  R.  Hammbb,  Notary  Public. 

"Indorsed, — 

"Ordered  that  the  within  application  be  granted,  and 
that  a  decree  be  entered  in  accordance  with  the  prayer  of 
this  petition  and  the  law  in  such  cases  provided. 

"April  2, 1877.       ^       J.  C.  PesblsSi  County  Judge. 

"  Filed  AprU  2, 187*7. 

"George  A.  Edes,  County  Clerk.*' 

On  the  same  day  the  following  decree  or  order  was 
entered  in  said  matter  by  said  county  court: — 

"Now  at  this  day  comes  D.  W.  Jones  and  S.  A.  Jones, 
his  wife,  and  present  to  this  court  their  petition  asking 
leave  to  adopt  Mary  Ellen  Jenner,  who  is  ten  years  of  age, 
and  to  change  her  name  to  Mary  Ellen  Jones,  and  it  satis- 
factorily appearing  to  the  court  that  said  Mary  Ellen 
Jenner  is  the  daughter  of  Sylvester  H.  Jenner  and  Emma 
6.  Jenner,  now  Emma  G.  Charlesworth;  that  said  Emma 
G.  Jenner  was  divorced  from  said  Sylvester  H.  Jenner  in 
the  state  of  California,  and  that  Sylvester  H.  Jenner  is 
still  a  widower  of  said  state;  that  in  the  decree  of  divorce, 
as  aforesaid,  the  care  and  custody  of  said  Mary  Ellen 
Jenner  was  awarded  by  the  court  to  the  mother,  the  said 
Emma  G.  Jenner,  now  Emma  G.  Charlesworth,  and  it  fur- 
ther appearing  that  the  written  consent  of  the  said  Emma 
G.  Jenner,  now  Emma  G.  Charlesworthi  to  the  said  adop- 
tion and  change  of  name  has  been  filed  with  the  petition 
aforesaid  to  this  court,  and  that  the  said  D.  W.  Jones  and 
Sarah  A.Jones  are  of  sufScient  ability  to  bring  up  said  child 
and  to  furnish  her  with  sufficient  care  and  attention  and 
education,  and  that  it  is  fit  and  proper  and  for  the  best  in- 
terests of  said  child  that  said  adoption  should  take  place, — 
it  is  therefore  ordered  by  the  court  that  from  and  after 


"208  PcBaKSON  V.  Jonsb.  [Sup.  Ct. 

this  date  the  said  Mary  Ellen  Jenoer  shall  he  to  all  intents 
and  purposes  the  child  of  said  petitionjers,  D.  W.  Jon^ 
^nd  Sarah  A.  Jonsa,  Hn9  that  the  name  be  changed  to 
that  of  Mary  Ellen  Jones. 

(Signed)  ''John  C.  Pekbles,  Judge." 

It  is  further  found  by  4be  oourt  that  tbse  iime  of  pre- 
sentation of  said  petitioii  and  consent,  and  tiie  rendition 
of  said  decree  of  adoption,  the  father  of  said  plaintifT  was 
living,  but  that  no  notice  whatever  was  vgiven  to  him  of 
the  filing  of  aaid  petition  or  consent,  or  of  said  proceed- 
ings thereon,  prior  to  the  rendition  of  said  decree,  .nor 
was  any  appearance  for  or  on  behalf  of  said  Jenner  ever 
entered  in  said  county  court  in  said  proceeding,  or  in  re* 
lation  thereto;  that  about  tirree  years  after  the  rendition 
of  said  decree,  «aid  'plaintiff  informed  her -father  that  she 
had  been  adopted  by  said  D.  W.  Jones  and  -his  wife,  the 
defendant  herein,  and  her  iither  approved  thereof;  that 
no  one  has  ever  appealed  from  the  «aid  decree  of  said 
county  court;  that  after  said  decree  was  rendered,  Jones 
and  the  defendant  took  charge  of  the  plaintiff,  and  that 
she  lived  with  them  for  about  six  years,  and  was  during 
said  time  treated  by  Jones  and  wife  a^  their  child. 

There  were  also  other  findings  of  fact,  but  they  present 
tio  question  of  law  for  our  iconsideration  on  this  appeal. 

The  court  found  as  conclusions  of  law:  "1.  That  the 
decree  of  adoption  mentioned  in  and  set  out  in  my  sixth 
"finding  of  fact  wa^  and  is  binding  and  conclusive  upon 
Emma  6.  Charleswortb,  and  upon  'Sarah  A.  Jones,  her 
successor  in  interest;  2.  That  the  plaintiff  is  the  owner 
and  entitled  to  the  possession  of  one  undivided  one  half 
(subject  to  the  defendant's  dower  interest  therein)  of  the 
real  property  described  in  her  complaint;  3.  That  the 
plaintiff  is  entitled  to  a  judgment  for  the  possession  oT 
said  real  property,  and  for  one  dollar  damages,  and  for  her 
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costs  and  di^nssomeajts/'    From  this  judgnieiit  the  de^ 
fendant  has  appealed  to  this  court. 

1.  The  sole  question  to  be  determined  is  the  validity  of. 
the  decree  of  the  oounty  court  of  Marion  County,  allow- 
ing D.  W.  Jones  and  wife,  the  present  defendants,  to  adopt 
the  plaintiff  as  their  phild.  If  that  deqree  is  v«Udi  then 
the  judgment  of  the  court  below  ia  right  aod  ought  to  be 
affirmed;  if  otherwise,  it  must  be  jev^r^ed. 

The  act  of  adopting  a  child  is  not  of  common-law 
origin,  but  was  taken  from  the  civil  law  and  introduced 
here  by  statute.  The  provisions  on  the  subji^ct,  as  found 
in  several  sections  of  Hill's  Code,  section  2937,  provide 
who  may  adopt  a  child,  residence  of  paj*Ues,  and  who 
must  join  in  tluB  petition,  and  in  wh9^t  cour;t  the  petition 
is  to  be  presented.  Section  :2988  says:  ''  The  parents  of  the 
child,  or  the  survivor  of  them,  shall,  except  as  herein  pro- 
vided, consent  ip  writing  to  such  adqption.  If  neither 
parent  is  living,  the  guardian  of  the  child,  or  if  there  is 
no  guardian  the  next  of  kin  ip  this  atate,  may  give  such 
consent;  or  if  there  is  no  ne^t  cff  kin^  the  ciourt  may  ap- 
point some  suitable  person  to  act  in  the  proceedings  as 
next  friend  of  the  Ckhildi  and  to  give  or  withhold  such 
consent." 

By  section  2939  the  court  is  apthori^d  to  j>B0ceed  as  if 
e  parent  were  dead,  if  such  parent  is  insao^y  imprisoned 
in  the  state  prison,  under  a  sentence  for  a  term  not  less 
than  three  yoars,  or  has  willfully  deserted  and  neglected 
to  provide  proper  care  and  maintenance,  for  the  child  for 
one  year  next  preceding  the  time  of  filing  the  petition. 

Section  2940  j>rovide8  where  a  parent  does  not  give 
consent  to  the  jidoption  of  a  chU^^  he  is  to  be  personally 
served  with  a  c^py  of  the  petition  .apd  {order  thereon,  if 
found  in  the  state;  if  not,  s$id  petition  is  to  be  published 
once  a  week  for  three  successive  weeks  in  such  newspaper 
printed  in  the  county  as  the  gourt  directs,  the  last  publi- 
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cation  to  be  at  least  four  weeks  before  the  time  appointed 
for  the  hearing. 

•     Section  2941  requires  the  consent  of  the  child  to  such 
adoption,  if  he  is  of  the  age  of  fourteen  years  or  upwards. 

Section  2942  defines  the  duty  of  the  court  upon  the 
hearing,  and  what  facts  must  be  made  to  appear,  and  the 
substance  of  the  order  to  be  made. 

Section  2943  defines  the  effect  of  such  adoption  as  to 
relationship  and  inheritance,  and  section  2944  deprives 
the  parents  of  such  child  of  all  legal  rights  as  respects 
the  child,  and  frees  him  from  all  obligation  of  mainte- 
nance and  obedience  as  respects  his  parents. 

The  question  thus  presented  for  our  determination  is  a 
very  important  one,  and  lies  in  narrow  limits.  Its  cor- 
rect solution  depends  upon  the  single  question  whether 
or  not  the  county  court  of  Marion  County,  at  the  time  it 
made  the  decree  authorizing  Jones  and  wife  to  adopt  the 
plaintiff,  had  acquired  the  requisite  jurisdiction  over  the 
parties  for  that  purpose.  To  give  its  decree  any  force  or 
eflTect,  jurisdiction  must  have  been  acquired  by  the  court 
(1)  over  the  persons  seeking  to  adopt  the  child,  (2)  over 
the  child,  and  (3)  over  the  parents  of  the  child. 

It  may  be  assumed,  I  think,  that  enough  is  shown  to 
give  said  court  jurisdiction  under  subdivisions  1  and  2, 
and  over  Mrs.  Emma  G.  Charlesworth,  the  mother  of  the 
child. 

The  sole  question  to  be  examined,  therefore,  is,  whether 
enough  is  shown  to  give  said  court  jurisdiction  over  the 
person  of  Sylvester  H.  Jenner,  the  child's  father.  But 
before  proceeding  to  the  consideration  of  this  question,  it 
may  be  well  to  advert  to  the  principles  of  law  to  be  ap- 
plied in  the  determination  of  the  question  of  jurisdiction. 
And  in  the  examination  of  this  question,  we  assume  for 
the  purposes  of  this  case,  but  without  deciding  it,  that 
under  the  constitution  and  laws  of  this  state  county 
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courts,  in  the  exercise  of  the  powers  conferred  by  this  stat- 
ute, are  to  be  regarded  as  courts  of  general  jurisdiction. 

It  appears  that  at  the  time  the  petition  was  presented 
to  the  county  court,  Sylvester  H.  Jenner  was  a  non-resi- 
dent of  this  state.  In  such  case,  and  the  record  is  silent, 
there  can  be  no  presumption  that  jurisdiction  over  his 
person  was  acquired. 

Mr.  Justice  Field,  in  Galpin  v.  Page,  18  Wall.  850,  states 
the  rule  applicable  in  such  case:  "Whenever,  therefore, 
it  appears  from  the  inspection  of  the  record  of  a  court  of 
general  jurisdiction  that  the  defendant  against  whom  a 
personal  judgment  or  decree  is  rendered  was  at  the  time 
of  the  alleged  service  without  the  territorial  limits  of  the 
court,  and  thus  beyond  the  reach  of  its  process,  and  that 
he  never  appeared  in  the  action,  the  presumption  of  juris- 
diction over  his  person  ceases,  and  the  burden  of  estab- 
lishing jurisdiction  is  cast  upon  the  party  who  invokes 
the  benefit  or  protection  of  the  judgment  or  decree." 

Further:  "It  is  a  rule  as  old  as  the  law,  and  never  more 
to  be  respected  than  now,  that  no  one  shall  be  personally 
bound  until  he  has  his  day  in  court,  by  which  is  meant, 
until  he  has  been  duly  cited  to  appear,  and  has  been 
afforded  an  opportunity  to  be  heard.  Judgment  without 
such  citation  and  opportunity  wants  all  the  attributes  of 
a  judicial  determination.  It  is  judicial  usurpation  and 
oppression,  and  never  can  be  upheld  where  justice  is 
justly  administered.'' 

In  the  same  case,  and  speaking  more  directly  to  the 
point  now  under  consideration,  the  court  quoted  with 
approbation  a  decision  of  the  supreme  court  of  New 
Hampshire, — Morse  v.  Presby,  25  N.  H.  382, — to  the 
effect  that  a  court  of  general  jurisdiction  may  have  spe- 
cial and  summary  powers,  wholly  derived  from  statutes 
not  exercised  according  to  the  course  of  the  common  law, 
and  which  do  not  belong  to  it  as  a  court  of  general  juris- 
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diction.  In  etidh  <3iiBe8  its  decisions  must  be  l*egarded  and 
treated  like  Ihose  of  oonl^ts  cff  tid^ited  and  special  jnrisdie- 
tioti.  The  jdrisdiction  in  such  cases,  both  as  to  the  sub- 
ject-matter of  the  judgnient  and  as  to  the  pet^ons  to  be 
affected  by  it,  rnurft  appear  by  the  record;  and  everything 
will  be  pfr^stimed  to  be  ^eithout  the  juHsditftion  i^hich 
does  not  distinctly  appear  to  be  within  it.  And  after 
some  other  observations,  the  court  adds:  ''Bttt  where  the 
special  poWers  conferred  fere  exercised  in  a  Special  man- 
ner, not  a(r(^ording  to  the  t;ourse  of  the  common  law,  or 
where  the  gelMiral  powers  of  the  court  are  exercised  over 
a  clfeiss  tidt  within  its  ordinary  jurisdiction  upon  the  per- 
formance  of  ptsefscribed  eohditions,  no  such  presumption 
of  jurisdiction  Will  attidnd  the  judgment  of  the  eourt.^ 

The  fa^ts  esA^ntial  to  thie  ejcercise  of  tfaeKp^ial  juris- 
diction must  a^piBar  ki  ^cfa  661^9  upoh  the  record.  This 
doctrine  was  fully  approved  \yy  this  court  in  Ntyrthcntt  v. 
Lemery,  8  Or.  8l7/wbiek  re&deila  its  farther  discussion 
unnecessary. 

Applying  these  tests  to  the  record  beilbre  us,  and  it  is 
manifest  that  the  cotitt  biid  nb  jurisdiction  WhfateVer  ov^r 
Sylvester  &.  JehU^ri^t  the  time  it  rendered  iteid  decree 
of  ftdoptit^h.  He  was  liM  s^Ved  With  notioe  Ahd  did  not 
appear,  atid  therefore  the  couH  Was  utterly  without  juris- 
diction to  t^tid^r  any  decree  or  make  any  drder  which 
could  in  any  Inanti^r  alfeot  his  riglits. 

2.  But  counsel  for  plaintiff  argue  that  this  defstidant  in 
in  no  cbtidition  to  <iAelk^  ih'e  obje<^tions  of  WiiUt  of  juris- 
diction; that  she  cbhseofied  to  the  i^i  of  adb^ytion,  and 
that  she  is  biMiild  by  it.  If  this  is  so,  It  muM  be  on  the 
ground  of  estop]pel.  fiut  estoppels  to  be  binding  must  be 
muttfal,  and  if  SylV^t^r  H.  Jeiin4r,%ho  wits  a  necessary 
party  to  this  jiroce^ing,  was  not  bound  by  the  decftee.  it 
is  not  perceived  0^  what  ground  the  satne  could  be  held 
binding  en  aoy  6f  th<6  either  piarties. 
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But  waiving  tbis  Ql^ection,  I  tbiak  the  fii;kdings  show 
that  the  attempted  ^iloption  wai^  n^ver  conaum^iated,  be- 
cause the  Btetute  Jmd^v  which  the  piK^eeeditQgs  were  had 
iras  never  complied  with.  The  statute  requires  ^be  con- 
sent in  writing  of  the  pare];Lt99  unless  they  are  brought 
within  its  exceptionsi,  ^ere  only  one  parent  consented^ 
and  there  was  no  attempt  made  to  bring  him  within  the 
•xceptious  contained  in  l^he  9tatute9  aQ.d  the  petition  was 
not  served  qpou  liim.  A  question  closely  akin  to  this  in 
principle  came  before  the  supreme  court  of  Iowa,  in  TyU 
T.  JReynoldBt  53  Iowa,  146,  and  the  court  oaid:  "Therefore, 
a  child  by  adoption  cannot  inherit  from  the  parent  by 
adoption  unless  the  act  of  adoption  has  been  done  in 
strict  accord  with  the  st^ute.  The  statutory  conditions 
and  terma  are  that  the  written  instrument  must  be  exe- 
cutedy  signed,  aiitd  acknowledged,  and  filed  for  record;  wheu 
this  is  done  the  act  i»  Qomplete.  If  the  iianxed  requisites 
are  not  done^  then  the  act  is  not  complete,  apd  the  child 
cannot  inherit  from  the  parent  by  adoption.  The  filing 
for  record  is  just  as  important  iq  a  statutory  seiiise  as  the 
execution  or  acknowledgment.  One  may  be  dispensed 
with  as  well  aa  the  other,  for  the  right  depends  solely 
upon  the  statute.  There  is  no  room  for  construction, 
unless  we  elimina^  words  from  the  written  law,  and  this 
we  are  not  authorized  to  do/'  Long  v.  Hewitt,  44  lowa^ 
262,  and  Keegan  v.  Geraghty,  101  111.  ^>  lay  down,  in 
effect,  the  same  principle. 

In  the  state  of  New  Jersey  a  statute  is  in  force  very 
similar  to  ours,  which  came  before  the  prerogative  court 
of  that  state  and  received  a  construction  in  Luppie  v. 
Winan$t  37  N.  f*  £q.  245,  In  that  case  the  court  said: 
''The  child  was  under  fourteen  years  of  age,  and  the  court, 
as  appears  by  the  opinion,  construed  the  statute  as  re- 
quiring no  consent,  either  on  part  of  parent  or  child,  to 
the  adoption  in  such  case,  but  held  thai  in  such  cases  the 


214  PURGESON   V.  JONBS.  [Sup.  Ct. 

Opmion  of  the  Court — Strahui,  J. 

statute  confides  the  whole  matter  to  the  discretion  of  the 
orphans'  court  without  regard  to  the  wishes  of  either 
parent  or  child.  This  construction  is  entirely  inadmis- 
sihle.  It  would  make  the  law  liable  to  be  the  instrument 
of  the  forcible  transfer  of  one  man's  child  to  another 
person,  in  spite  of  the  parent's  opposition,  provided  the 
court  deems  it  advantageous  for  the  child  that  the  trans- 
fer be  made.  The  law  expressly  gives  to  the  decree  of 
adoption  the  effect  of  severing  absolutely  the  legal  ties 
between  the  parent  and  the  child,  and  putting  an  end  to 
their  reciprocal  relation.  It  declares  that  from  the  date 
of  the  decree,  the  rights,  duties,  and  privileges,  and  rela- 
tions between  the  child  and  the  parent,  except  the  right  of 

inheritance,  are  severed,  and  transforms  them  all A 

just,  and  it  seems  to  me  an  obvious  and  necessary,  con- 
struction of  our  statute  of  adoption  is,  that  if  the  child  be 
under  fourteen  there  need  be  no  consent  on  its  part,  but 
the  consent  of  the  parent  or  parents,  if  there  be  any  living, 
provided  they  be  known  and  not  hopelessly  intemperate 
or  insane  and  have  not  abandoned  the  child,  must  be 
obtained." 

The  same  view  seems  to  prevail  in  Pennsylvania  under 
the  statute  of  that  state.  The  only  case  cited  upon  the 
argument  from  that  state  is  Booth  v.  Van  AUarVj  7  Phila. 
401;  Hurley  v.  O* Sullivan,  137  Mass.  84.  The  court  in 
passing  upon  the  effect  and  construction  of  the  statute 
said:  "But  there  is  one  other  objection  which  we  think  is 
fatal.  The  act  of  May  4,  1855,  empowers  the  court  to 
make  a  decree  of  adoption  with  the  consent  of  the  parents 
or  surviving  parent,  or  if  there  be  none,  of  the  next  friend 
of  an  infant.  The  strict  legal  signification  of  the  term 
'parents'  is  the  lawful  father  and  mother  of  a  child,  but  it 
may  be  questioned  whether  it  does  not  mean  more  than 
this  in  the  act  of  1855, — whether  the  words  ought  not 
rather  be  taken  to  mean  those  who  stand  in  the  relation 
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of  father  and  mother  to  the  infant.  If  this  he  the  cor- 
rect view,  then  the  prbceedings  for  leave  to  adopt  the 
infant  as  hers  are  void  for  want  of  consent  of  parents. 
New  Hampshire  has  a  statute  similar  to  ours,  which  came 
before  the  supreme  court  of  Massachusetts  in  Foster  v. 
Watermany  124  Mass.  592.  A  child  of  persons  resident  in 
the  state  of  Massachusetts  had  been  adopted  in  the  state 
of  New  Hampshire  and  the  validity  of  said  adoption  was 
the  question  to  he  decided,  and  the  court  held  that  such 
a  statute  is  not  to  be  presumed  to  extend  tp  a  case  in 
which  the  domicile  of  those  petitioning  for  leave  to  adopt 
a  child  is  in  another  stale;  the  provision  in  the  statute 
of  New  Hampshire^  that  the  decree  may  be  made  in  the 
county  where  the  petitioner  of  the  child  resides^  implies 
that  the  statute  is  intended  to  be  limited  to  cases  in  which 
all  parties  have  their  domicile  in  that  state." 

3.  It  was  claimed,  however,  that  the  adoption  was  com- 
plete as  to  the  defendant,  and  the  other  persons  who 
were  in  fact  parties  to  the  record.  This  constrnction  was 
p-^essed  upon  the  supreme  court  of  Iowa  in  Shearer  v. 
Weaver^  56  Iowa,  578,  and  rejected,  the  court  saying: 
''Our  statute  .  having  provided  specifically  the  means 
whereby  one  sustaining  no  blood  relation  to  an  intestate 
may  inherit  his  property,  the  rights  of  inheritance  must 
be  acquired  in  that  manner,  and  can  be  acquired  in  no 
other  way." 

From  these  citations,  and  the  plain  import  of  the  stat- 
ute itself,  it  is  manifest  that  the  attempted  adoption  of 
the  plaintiff  by  Jones  and  wife  was  never  consummated, 
and  that  the  plaintiff  never  acquired  any  rights  to  inherit 
Jones'fl  property  by  reason  of  the  facts  found  by  the 
court. 

The  proceedings  were  fatally  defective  because  the 
father  of  the  child  did  not  consent  to  the  adoption  nor 
was  any  notice  of  the  application  for  such  adoption  served 
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Upon  him>  hm  did  he  Apprar;  and  b^iag  a  n(MWredideAt  <yf 
the  state>  I  am  inclined  to  the  opinion  the  statute  did  not 
apply  to  bim.  However  that  may  be>  the  proceedings  were 
fatally  defective  en  the  other  grounds. 

The  court's  second  conclusion  of  law  Was  therefore  not 
justified  by  the  facts  found,  and  for  that  reason  the  judg- 
ment must  be  reversed  and  the  cause  remanded  to  the 
court  below. 

The  other  case  between  the  sante  partiee  and  submitted 
with  this  one,  and  involting  the  Mme  questions,  mast 
also  be  reversed  and  remanded. 

The  conclusions  reached  render  it  unneoesaary  to  order 
a  new  trial,  because  in  no  possible  View  ^t  the  faets  would 
the  plaintiff  be  entitled  to  recover. 

pjrriTiON  FOR  BSHSAsnfew 

[filed  HMh  12,  MSA] 

LoBB,  J. — In  this  motion  for  rshearing  the  argument 
of  counsel  amounts  to  this:  that  the  absence  of  consent 
of  one  of  the  parents,  or  to  give  the  notice  as  prescribed 
by  the  statute  if  not  found  in  the  stote^  only  renders  the 
proceeding  and  decree  of  adoption  voidable,  but  not  void, 
and  unless  corrected  on  appeal,  sach^ecree  cannot  be 
collaterally  assailed.  This  contention  is  necessarily  based 
on  the  idea  that  the  consent  of  both  parents,  if  living  and 
not  belonging  to  the  excepted  classes,  or  notice  as  pre^ 
scribed  and  already  adverted  to»  is  not  a  prerequisite  to 
jurisdiction;  that  it  is  sufficient  if  the  consent  of  one  of 
the  parents  be  obtained,  and  that  the  other  parties,  viz.^ 
the  child  and  petitioning  parents,  are  present  and  con« 
senting  to  the  proceeding  for  jurisdiction  to  attach,  and 
thus  to  authorize  the  court  to  judicially  act. 

If  this  position  be  tenable,  the  decree  of  adoption  is  not 
void,  and  cannot  be  collaterally  attacked,  for  it  is  elemen* 
tary  law  that  after  jurisdiction  has  attached,  althougk 
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errors  may  occur  in  the  exercise  of  eueh  jurisdiction,  the 
judgment  rendered  in  such  case  is  beyond  the  reach  of 
collateral  inquiry. 

On  the  other  hand,  if  the  consent  of  both  parents,  or 
the  consent  of  one  and  notice  to  the  other  as  prescribedi 
whether  in  or  out  of  the  state,  as  the  case  may  be,  is  neces- 
sary, and  must  precede  the  right  or  power  of  the  court  to 
act  judicially,  all  other  parties  being  present  and  consent- 
ing, such  unity  of  consent,  so  to  speak,  is  a  prerequisite  to 
jurisdiction,  and  a  decree  not  founded  upon  it  would  be 
a  mere  nullity,  binding  no  one,  and  subject  to  be  so  de- 
clared in  a  collateral  action. 

Our  inquiry,  then,  is  reduced  to  this:  What  are  the 
requirements  of  our  statute  eseentiid  to  confer  jurisdic- 
tion upon  the  facts  as  presented  in  this  record?  It  will 
assist  us  some  in  determining  this  question  to  ascertain 
the  nature  of  the  power  conferred  and  the  rule  of  con- 
struction in  such  case  to  be  applied  to  the  statute. 

The  permanent  transfer  of  the  natural  rights  of  a  pa- 
rent was  against  the  policy  of  the  common  law.  The  right 
of  adoption,  as  conferred  by  this  statute,  was  unknown  to 
it,  and  repugnant  to  its  principles.  Such  right  was  of 
civil-law  origin,  and  derived  its  sanction  ttom  its  code. 
The  right  of  adoption,  then,  being  in  derogation  of  com- 
mon law,  is  a  special  power  conferred  by  statute,  and  the 
rule  is,  that  such  statutes  must  be  strictly  construed! 
{Bratm  v.  Basey,  3  Dall.  365;  Dwarris  on  Statutes,  257.) 
This  being  so,  the  statute  must  receive  a  strict  interpre- 
tation, and  every  requirement  essential  to  authorize  the 
court  to  exercise  the  special  power  conferred  must  be 
strictly  complied  with. 

The  statute  provides  that  the  parents  of  the  child,  except 
as  therein  provided,  shall  consent  in  writing  to  such  adop- 
tion, but  further  provides  that  if  a  parent  does  not  con- 
sent to  the  adoption  of  his  child,  the  court  shall  order  a 
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copy  of  the  petition  and  order  therein  to  be  served  on 
him  personally  if  found  in  the  state,  and  if  not,  by  pub- 
lication as  therein  provided. 

As  the  facts  do  not  involve  the  excepted  classes,  the 
provisions  of  the  statute  in  that  regard  are  omitted.  The 
object  of  such  service,  whether  actual  or  constructive, 
when  it  has  reference  to  those  cases  which  require  the 
written  consent,  and  such  written  consent  is  not  given,  is 
to  notify  the  party  of  the  hearing  in  order  to  ascertain 
whether  his  consent  may  be  obtained  or  will  be  given,  so 
that  the  court  may  have  the  requisite  authority  to  make 
the  decree  of  adoption.  If  he  appears  and  refuses  to  give 
such  consent,  there  is  t\ien  wanting  what  the  statute  spe- 
cially names  as  essential  to  authorize  the  court  to  make  a 
decree,  or  judicially  act  in  the  premises.  The  reason  is, 
that  consent  lies  at  the  foundation  of  statutes  of  adoption, 
and  when  it  is  required  to  be  given  and  submitted  to  the 
court,  the  court  cannot  take  jurisdiction  of  the  subject- 
matter  without  it. 

"The  consent  of  the  natural  parents,"  says  one  writer, 
''and  of  the  child  if  of  sufficient  understanding,  are,  ex- 
cept in  cases  where  the  parents  have  deserted  their  child, 
or  are  confined  in  prison,  as  a  rule  indispensable."  (3 
Cent.  L.  J.  398.) 

Says  another  writer  in  annotating  a  case,  the  ''adop- 
tion, except  where  it  consists  merely  in  declaring  the  per- 
son  adopted  an  heir  of  the  adopter,  must  be  founded  on 
consent.  All  the  statutes  require  the  written,  and  gener- 
ally the  recorded,  consent  of  the  adopting  parent  or  parents, 
and  of  the  parents^  parent,  guardian,  next  of  kin,  or  next 
friend  of  the  minor  appointed  by  the  court,  in  most  states 
the  consent  of  the  minor,  if  over  fourteen,  and  finally  the 
consent  of  the  court."     (14  L.  L.  R.  682.) 

And  it  is  further  remarked  that  the  case  annotated  is 
.valuable  as  an  illustration  of  the  strict  construction  that 
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ought  to  be  applied  in  decidiiig  questions  arising  under 
statutes  of  adoption. 

In  Luppie  v.  Winana,  37  N.  J.  Eq.  245,  the  court  say: 
"A  just,  and  it  seems  to  me  an  obvious  and  necessary, 
construction  of  our  statute  of  adoption  is,  that  if  the  child 
be  under  fourteen  there  need  be  no  consent  on  its  part, 
but  the  consent  of  the  parent  or  parents,  if  there  be  any 
living,  provided  they  be  known  and  not  hopelessly  intem- 
perate or  insane  and  have  not  abandoned  the  child,  must 
be  obtained." 

It  is  thus  apparent  that  if  the  parents  are  living  and  do 
not  belong  to  the  excepted  classes,  that  their  consent 
must  be  obtained  and  is  a  prerequisite  to  jurisdiction;  that 
without  such  consent  jurisdiction  does  not  attach,  and  the 
court  is  without  authority  to  act  and  make  a  decree  of 
adoption,  and  if  it  undertakes  to  do  so,  its  decree  will  be 
a  nullity,  not  voidable  but  void,  and  may  be  collaterally 
assailed  in  any  action. 

Now,  by  this  record  the  admitted  facts  are,  that  the 
father  of  the  plaintiff  did  not  belong  to  the  excepted  ' 
classes,  that  he  did  not  give  his  written  consent,  and  that 
no  notice  in  any  form  was  given  or  attempted  to  be  given 
him. 

In  such  case  the  statute  is  explicit,  and  requires  the 
consent  of  the  parents  in  writing  to  sanction  the  authority 
of  the  court  before  it  can  make  a  decree  of  adoption;  cer- 
tainly, it  could  not  proceed  without  notice  at  least,  assum- 
ing that  notice  may  be  given  in  such  cases,  and  a  failure 
to  appear  would  be  equivalent  to  consent. 

But  in  this  case  the  contention  is,  that  the  court  could 
exercise  its  jurisdiction  without  such  consent,  and  that 
its  decree  would  only  be  avoidable,  and  that  those  appeal- 
ing, it  not  having  been  corrected  upon  appeal,  would  be 
estopped  by  it.  The  vice  of  this  argument  lies  in  assum- 
ing that  jurisdiction  attached,  and  the  court  was  author- 
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ized  to  make  a  decree  of  adoption  without  the  consent 
which  the  statute  prescribes  as  essential  upon  the  facts  aa 
presented  by  this  record. 

There  is  a  marked  distinction  between  jurisdiction  and 
the  exercise  of  jurisdiction.  When  jurisdiction  has  at-. 
tached,  all  that  follows  is  but  the  exercise  of  jurisdiction^ 
but  jurisdiction  does  not  attach  until  thd  conditions  upon 
which  it  depends  are  fulfilled. 

In  this  case,  the  jurisdictional  facts  are  th^  coosent  of 
the  parents,  not  one  of  them  but  both,  as  the  statute  re- 
quires, and  the  absence  of  it  is  fatal  to  the  validity  of  the 
decree.  Hence,  such  a  decree  cannot  bind  or  estop  any 
one,  and  may  be  collaterally  asaailed,  whenever  and 
wherever  it  may  be  interposed  in  any  action. 

The  motion  is  overruled. 


(Filfld  DMenUr  20,  1888.] 

N.  LANGELL,  Appellant,  v.  A.  LANOELL,  Rsspond* 

pAETKBBSHip — 6 vix  TO  I>i880i.vi  -^  FuoB  PiJvnrsBSHzr — Eyipenck  «f — 
Its  Etfect.  — In  a  rait  by  a  partzier  to  compel  a  copartner  to  account  for 
partnership  profits  received  by  him,  and  the  partnerthip  has  beea  of  long 
standing,  and  was  formed  by  wxittaa  artidea,  tha  plaintiff  will  not  be  per- 
mitted to  c]iaim  that  prior  to  ita  formation  another  partnorship  had  existed 
between  the  parties,  and  that  the  defendant  retained  the  profits  realised 
therefrom,  and  included  them  in  the  part  of  the  capital  stock  which  the 
articles  of  the  snhaeqment  partnership  specified  tb*t  he  had  iavaate^ 
therein,  where  said  articles  are  silent  as  to  any  prior  partnership*  and  aa 
to  any  profit  having  been  realized  therefronu 

Abtigles  of  Copabtmebship— Contemfobaheous  Pasol  Agbebmbht. — 
Where  N.  L.  and  A.  L.,  cm  the  twenty-seventh  day  of  Febroaiy,  1860^ 
entered  into  written  ajticles  ol  ec^iartnership  which  specified  that  thoy 
had  respectively  invested  certain  amoonts:  held,  that  it  wsa  not  compe- 
tent for  K.  L.  to  prove  a  contemporaneous  parol  agreement  between  them, 
to  the  ^eet  that  the  partiea  were  to  pat  into  the  oogaitnAiahip  th«  ato^ 
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mad  ptoflto  of  an  allegad  prenriMs  oopartaenkip  tmwaction,  and  that  it 
eott^tatod  »  part  of  tbe  amonnt  inveited  by  A.  L.  And  where  the  al- 
leged preTiona  partnerahip  transaction  of  a  government  contract,  taken 
in  the  name  of  J.  L.»  the  father  of  N.  L.  and  A.  L.,  who,  long  prior  to  the 
conxmenoenMiiit-of  the  salt,  had  died,  «ad  there  wm  no  memorandum  or 
any  date  i^hatef«ir  ahowing  what  profita  were  realised  therefrom  heyond  a 
mere  conjeotorey  a  conrt  of  equity  wiU  not  attempt  to  take  an  account 
thereof. 

Pabtnsr— Dmrr  to  Aooovmr  to  Cofabtrib.  —-It  is  the  duty  of  a  partner 
to  aeooPunt  to  hia  copartner  for  all  funds  arising  from  the  sale  of  partner- 
ship property,  which  oome  into  his  hands.  And  where  the  partner,  in- 
stead of  paying  ever  to  the  copottner  his  share  of  such  funds,  invests  them 
in  other  property,  the'  latter  is  entitled  to  claim  a  share  of  the  property 
proportionate  to  his  interest  in  the  partnership.  But  where  partnership 
transactioBs  are  varioiis  and  multiplied,  and  have  been  of  long  standing, 
and  no  account  has  been  kept  of  them  by  which  it  can  be  ascertained  in 
what  i»roperty  the  funds  have  been  invested,  or  to  what  extent  invest- 
mtots  thereof  hav«  been  made,  courts  wiU  not  attempt  to  trace  the  com- 
plainant's share  of  the  funds  into  other  property,  but  adjust  the  matter 
upon  the  basis  of  the  amount  of  funds  received  by  tbe  delinquent  partner. 

TausT—  A  Taim  vosr  «b  Plbadbd  ik  OBMEft  to  as  Avjilsblb. — In  order  to 
ftttite  a  daka  to  Ivoever  back  an  estate,  or  to  haveia  trust  therein  declared, 
with  a  claim  for  an  accounting,  it  must  be  pleaded  as  a  separate  cause  of 
suit,  ^or  will  the  plaintiff  be  entitled  to  such  character  of  relief  where 
he  has  conveyed  Ibe  estate  by  voluntary  deed,  unless  it  was  procured  to 
be  made  by  fraud,  or  unless  snbseqaetit  ciroumstaaoes  of  such  a  nature 
hav«  arisen  as  would  render  the  retention  of  the  property  by  the  grantee 
unconscionable  and  fraudulent. 

pLXADiao  —  BufjrmumcT  of.  -^  Where  the  plaintiff  alleged  m  hiscomplaiat 
that»  for  the  piarpdse  of  enabliiig  the  defendant  to  seU  certain  described 
kuidsy  in  which  he  (pUuntiff)  had  an  undivided  half-interest,  he  gave  the 
defendant  a  deed  to  his  interest  therein,  and  for  no  other  purpose  or  con- 
sideration: Ae&f,  that  tiie  allegation  was  not  sofflcieat  to  entitle  him  to 
a  teooaveyanee;  that  his  remedy  in  such  a  case  would  be  upon  the  obli- 
gatioB  of  tbe  defendant  to  sell  the  land  and  account  for  the  proceeds;  and 
that  a  promise  to  do  so,  and  a  refusal  to  comply  therewith,  would  be 
material  allegatioBs  in  order  to  esfbaUish  the  liabflity. 

Afpral  from  the  Circuit  Court  tor  the  ^oanty  of  Jack- 
Bon. 

H.  K.  Jffarma,  for  Appellant. 

0.  W.  KaMer,E.  B.  WUUam,  aad  JoJm  Burnett,  for  Se- 
iq^ondent. 
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Thayer,  C.  J. — This  appeal  is  from  a  decree  in  a  suit 
brought  by  the  appellant  against  the  respondent,  for  an 
accounting  as  a  copartner. 

The  appellant  alleged  in  his  complaint,  that  in  1867  he 
and  the  respondent  entered  into  a  partnership  for  the 
purpose  of  stock-raising,  and  such  other  business  as  might 
be  connected  with  dealing  in  cattle;  and  that  they  had, 
since  that  time,  carried  on  and  conducted  such  business; 
that  in  1867  the  appellant  obtained  for  the  partnership  a 
contract  to  furnish  a  large  amount  of  beef  to  the  govern- 
ment at  Fort  Klamath;  that  the  partnership  filled  such 
contract,  and  realized  a  large  profit  therefrom,  —  the 
exact  amount  of  which  was  unknown  to  appellant,  —  and 
that  the  respondent  retained  the  whole  thereof;  that  sub- 
sequently the  partnership  bought  a  large  band  of  cattle 
and  drove  them  out  to  Klamath  County,  where,  by  agree- 
ment, they  were  left  in  charge  of  respondent;  that  appel- 
lant contributed  to  the  purchase  of  the  cattle  a  large  sum 
of  his  individual  money;  that  in  1872  and  1873  appellant 
obtained  for  the  partnership  two  other  contracts  with  the 
government  to  furnish  beef  to  the  Indians  at  the  Yainax 
reservation  on  Sprague  River;  that  the  partnership  filled 
said  contracts  and  realized  large  profits  therefrom,  all 
of  which  were  retained  by  respondent;  that  said  cattle 
increased  in  numbers,  and  the  respondent  each  and  every 
year  sold  a  part  thereof,  and  received  large  sums  of  money 
therefor, — the  amounts  of  which  were  unknown  to  appel- 
lant,— all  of  which  he  retained,  except  the  sum  of  fifteen 
hundred  dollars  paid  for  swamp-land  purchased  by  the 
partnership;  that  in  1880,  the  respondent  sold  the  greater 
portion  of  the  partnership  cattle,  and  realized  therefrom 
the  sum  of  $8,234.50,  all  of  which  he  retained;  that  the 
respondent  from  time  to  time,  against  the  wishes  of  ap- 
pellant, expended  large  sums  of  the  partnership  funds  in 
buying  and  improving  real  estate,  taking  the  title  thereto 
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iu  bis  own  name;  that  during  said  time  the  father  of 
appellant  and  respondent  died  seised  of  a  large  body  of 
land>  situated  in  said  county  of  Klamath,  leaving  them 
his  only  heirs  at  law;  that  appellant  afterwards,  for  the 
purpose  of  enabling  the  respondent  to  sell  said  land,  and 
for  no  other  purpose  or  consideration,  gave  respondent  a 
deed  to  it  all;  that  respondent  had  since  purchased  a 
large  band  of  horses  and  a  quantity  of  valuable  farming 
implements  with  the  partnership  funds,  and  refused  to 
render  any  account  thereof,  or  to  pay  appellant  any  por- 
tion of  the  same. 

The  respondent  denied  the  partnership,  denieol  any 
contract  of  partnership  to  furnish  beef  in  1867,  or  of  the 
furnishing  of  any  beef,  or  of  the  realizing  of  any  profits, 
or  of  the  retaining  the  amount  realized  from  the  contract, 
or  that  the. partnership  had  any  interest  in  it,  and  denied 
all  the  other  material  allegations  in  the  complaint. 

The  respondent  for  a  further  answer  alleged  that  on 
February  27, 1869,  he  and  appellant  entered  into  an  agree- 
ment for  a  general  partnership  for  five  years;  that  each 
partner  was  to  put  into  the  business  certain  property,  and 
that  in  contemplation  of  said  partnership  respondent,  in 
the  spring  of  1869,  purchased  about  one  hundred  and 
ninety  head  of  stock, — cattle, — and  took  them  to  Langell 
Valley,  and  kept  them  there  until  the  succeeding  fall;  that 
appellant  failed  and  expressly  declined  to  put  into  the 
partnership  the  property  which  he  had  agreed  to,  and 
voluntarily  and  with  respondent's  consent  withdrew  from 
it;  that  in  the  fall  of  1869  respondent  sold  a  portion  of  the 
cattle  for  twelve  hundred  dollars,  and  on  the  thirteenth 
day  of  December  of  that  year  he  and  the  appellant  had  a 
full  and  final  settlement;  and  that  in  consideration  of  one 
thousand  dollars,  which  he  then  and  there  paid  appellant, 
the  latter  sold  and  transferred  to  respondent  all  his  inter^ 
est  in  the  remainder  of  said  cattle,  and  that  said  part* 
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Derahip  agreement  was  then  and  then  abandoned  and 
annulled;  and  that  no  partnership  had  existed,  nor  any 
partnership  business  been  done,  since  December  13, 1869. 

The  appellant,  in  reply  to  the  new  matter  in  the  answer, 
denied  all  the  material  allegations  thereof^  except  the 
length  of  duration  of  the  partnership. 

The  case  was  heard  in  the  circuit  court  upon  deposi- 
tions of  witnesses  and  written  proof,  and  a  decree  was  en- 
tered therein  dismissing  the  complaint,  from  which  decree 
this  appeal  was  taken. 

It  appears  from  the  evidence  in  the  case  that  the  par- 
ties are  brothers;  that  on  the  twenty-seventh  day  of  Feb- 
ruary, 1869,  they  entered  into  the  following  agreement  in 
writing  under  seal: — 

''Ahticles  op  Copabtnebship. 

''Articles  of  agreement  made  and  entered  between  N. 
Langell,  of  the  one  part,  and  Arthur  Langelli  of  the  other 
part,  witnesseth  as  follows: — 

''The  said  N.  Langell  and  Arthur  Langell  have  joined 
and  by  these  presents  do  join  themselves  to  l>e  copartners 
together  in  all  business  in  which  they  may  be  engaged  in; 
and  that  the  said  partnership  shall  be  known  by  the  name 
of  N.  Langell  and  Brother;  and  said  copartnership  to  con- 
tinue for  five  yearfi^  nnkss  per  agreement  it  shall  be  sooner 
dissolved.  "N.  Lanoell.  [seal] 

''Abthub  Langell.    [seal] 

"Witness: — 

"Louis   SOLOMOK. 

"N.  Fisheb." 

Also,  on  the  same  date,  entered  into  ike  further  agree- 
ment as  follows: — 

"N.  Langell  and  Brother  has  this  day,  February  27, 1869, 
entered  into  copartnership,  and  have  invested  the  follow- 
ing amounts  in  said  partnership:  N.  Laogell  has  placed 


Dec.  1888.]  Lanoell  r.  Lanqbll.  225 

Opinion  of  the  Coart — Thayer,  C.  J. 

in  said  partnership  $1  J25.75.  This  amount  includes  his 
residence  adjoining  P.  P.  Prim's  residence  on  the  north- 
east; also  his  town  property  fronting  on  California  Street 
and  joining  David  Lunn^s  brick  building  on  the  south. 
Arthur  Langell  has  invested  |3>000  in  said  partnership. 

"N.  Lanosxx. 

'' Arthur  Lanqbll.'' 

It  further  appears  that  about  the  time  of  the  execution 
of  these  agreements  Arthur  Langell  engaged  in  buying  up 
cattle,  and  that  about  the  1st  of  April,  1869,  he  had  secured 
a  band  of  one  hundred  and  sixty  head;  that  N.  Langell 
assisted  him  in  obtaining  funds  for  that  purpose;  that 
the  said  parties  then,  in  conjunction  with  one  Isaac 
Woolen,  who  put  with  the  band  about  sixty  head  of  his 
own  cattle,  started  with  them  for  some  point  east  of  the 
Cascade  Mountains  in  Klamath  County,  for  the  purposes 
of  establishing  a  cattle  ranch. 

Mr.  Woolen  testified  in  regard  to  the  matter  as  follows: 
"About  the  1st  of  April,  1868,  or  1869, — I  cannot  remem- 
ber the  exact  date, — I  had,  prior  to  that  time,  made  a  con- 
tract with  plaintiff  and  defendant  to  put  in  some  cattle 
with  their  band,  to  drive  with  them  to  some  place  east  of 
the  Cascade  Mountains,  Lake  County,  at  that  time.  At 
that  time  Arthur  Langell,  the  defendant,  had  a  claim  at 
Linkville,  which  claim  is  now  owned  by  Quincy  Brooks, 
as  I  understand.  In  pursuance  of  that  arrangement,  at 
the  time  above  mentioned,  they  brought,  that  is,  the  plain- 
tiff and  defendant,  about  two  hundred  head  of  cattle  to  my 
place  above  mentioned,  and  staid  at  my  house  all  night 
with  the  cattle.  Plaintiff  and  defendant  were  both  there 
with  the  cattle.  I  put  into  the  band  next  morning  about 
sixty  head  of  cattle.  Plaintiff  and  defendant  and  myself 
started  next  day  with  their  cattle  and  mine  to  drive  out 

to  the  Lake  country." 
xvn.OB.-u 
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The  witness,  alter  describiDg  their  journey,  which  lasted 
many  days,  which  also  included  a  description  of  their  va- 
rious camping-places  until  they  arrived  at  a  creek  called 
Yainax,  which  runs  into  Sprague  River,  testified:  '*That 
night  we  were  visited  by  quite  a  number  of  Indians^ 
They  objected  to  our  stopping  there  with  the  cattle,  be- 
cause we  were  on  the  reservation.  We  told  them  we  were 
going  about  five  miles  farther,  up  to  the.  springs.  They 
claimed  that  the  springs  were  also  on  the  reservation. 
The  question  then  arose  what  we  had  better  do.  Arthur 
Langell,  the  defendant,  was  in  favor  of  going  on.  Nat 
Langell,  the  plaintifi^,  said  'all  he  had  was  in  the  cattle, 
and  that  he  did  not  propose  to  take  any  chances.'  I  was 
in  favor  of  going  back,  too.  I  did  not  want  to  take  any 
chances.  Plaintiff  and  myself  being  in  the  majority,  we 
overruled  Arthur,  and  we  started  back  with  the  cattle,  and 
drove  back  over  the  mountains,  and  let  them  stop  on  Alkali 
Lake,  while  we  camped  on  Lost  River,  where  the  plaintiff 
and  defendant  and  myself  talked,  the  matter  over,  and  the. 
next  day,  with  our  consent,  Arthur  Langell,  the  defend* 
ant,  went  up  Lost  River  to  look  for  a  range  for  the  cattle. 
I  went  with  Arthur,  and  Nat  Langell,  the  plaintiff,  waSL 
left  in  charge  of  the  cattle.  We  were  gone  two  days. 
During  our  absence  we  found  a  proper  place  for  the  ca^ 
tie,  and  we  gathered  up  the  cattle  and  took  them  up  to 
the  place  selected  by  us.  We  all  remained  there  about  a 
week,  fixing  corrals  and  getting  out  material  for  others 
purposes/' 

In  another  part  of  his  testimony,  the  witness  stated: 
"  I  understood  from  plaintiff,  Nai  Langell,  and  the  defendf 
ant,  Arthur  Langell,  that  they  owned  the  cattle  in  part? 
nership.  I  heard  them  both  repeatedly  so  state;  I  also, 
heard  their  father  make  the  same  statement  in.  their  prBs- 
ence.  I  heard  Arthur  Langell  say  several  times  that.  he. 
and  Nat  Langell^  the  plaintiff,  were  full  partners  in  the 


Dec.  1888.]  Lakobll  v.  Langbll.  227 

Opiscioik  of  tlie  Court -^Thayei^  C  X 

cattle.  Heard  Arthur  Langell  say  so  at  the  time  we  were 
driving  the  cattle  out  where  we  left  them,  and  heard  him 
say  so  several  times  afterwards  up  to'  the  time  I  sold  my 
cattle,  which  was  about  one  year  and  a  half  afterwards." 

This  witness  resided  at  Seattle,  Washington  Territory, 
at  the  time  he  gave  his  testimony,  and  it  was  taken  there, 
under  a  commission  issued  out  of  the  said  circuit  court. 
I  refer  to  it  particularly  for  the  reason'  that  the  witness 
had  a  good  opportunity  to  know  the  business  relations 
existing  between  the  parties,  and  he  appears  to  be  wholly 
indifferent  in  the  matter. 

A  lai^  amount  of  other  testimony,  bearing  upon  the 
question  of  copartnership  between  the  parties  that  was 
taken,  including  the  testimony  of  the  parties  themselves, 
was  of  the  same  character  as  that  given  by  Mr.  Woolen, 
but  it  does  not  have  near  the  same  weight.  He  had 
opportunities  of  knowing  the  fact,  which  none  of  the  other 
witnesses,  adde  from  the  parties  themselves,  possessed; 
and  but  little  reliance  can  be  placed  upon  the  testimony 
of  the  parties  for  the  reason  that  it  is  conflicting. 

I  think)  therefoi^,  we  must  conclude  that  the  parties, 
at  least  in  the  outset,  were  partners  in  the  cattle.  Tho 
written  articles,  it  is  true,  do  not  specify  in  what  business 
they  intended  toi  become  partners,  but  provide  that  they 
join  themselves  to  be  copartners  together  in  all  business 
in  which  they  may  be  engaged.  This  evidently  refers  to 
business  engaged  in  by  them  jointly,  whatever  kind  it 
might  be;  and  their  immediately  engaging  in  the  cattle 
business  together  would  indicate  the  kind  of  business 
which  the  partnership  was  formed  to  carry  on. 

Counsel  for  the  appellant  claims  that  the  parties  were 
partteei^  in  the  oonta^act  to  supply  beef  to  the  government 
at  Fort  Klamath;  that  the  appellant  caused  the  bid  there^ 
for  to  be  made  in  his  father's  name;  and  that  it  was  left 
to  his  father  nominally  fbr  the  benefit  of  the  appellant 
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and  respondent;  that  the  respondent  received  the  profits 
arising  out  of  the  contract  and  used  them  in  the  purchase 
of  the  cattle  bought  for  the  partnership,  under  the  articles 
of  February  27, 1869,  and  that  they  constituted  the  whole 
or  a  part  of  the  three  thousand  dollars  which  the  respond- 
ent invested  in  said  partnership,  as  provided  by  said  arti- 
cles. 

If  we  were  to  judge  the  matter  from  the  situation  of  the 
respective  parties,  and  the  circumstances  surrounding  it, 
we  should  be  inclined  to  believe  that  the  appellant  was 
an  actor  in  that  affair.  The  financial  condition  of  the 
respondent  at  the  time,  the  dependent  condition  of  the 
father,  and  the  position  occupied  by  the  appellant,  together 
with  the  evidence  regarding  the  transaction,  furnished 
cogent  proof  that  the  latter  secured  the  contract,  and  that  it 
was  fulfilled  in  the  manner  claimed  by  him.  But  if  this 
were  so,  what  data  is  there  by  which  an  accounting  can  now 
be  enforced?  The  transaction  occurred  in  1867,  there  is 
no  proof  showing  that  any  profits  were  realized  from  it; 
the  father  is  dead,  and  the  brother  denies  the  appellant's 
right  absolutely,  and  he  has  failed  to  preserve  any  mem- 
orandum by  which  they  can  be  ascertained. 

In  his  testimony  in  the  case,  he  testified,  m  answer  to 
the  question  as  to  whether  he  ever  had  any  settlement 
with  his  brother  or  father,  or  had  received  anything  from 
either  of  them,  that  he  had  not;  that  at  the  time  the  ar- 
ticles of  partnership  were  drawn  up,  his  brother  had  no 
books  or  accounts  of  the  contract  with  him,  and  that  they, 
—  "we  agreed  to  put  the  whole  thing,  whatever  it  might 
be,  in  the  cattle  we  was  about  to  buy.  That  is  all  I  know 
about  it." 

In  the  same  connection,  however,  he  testified  that  he 
drew  up  the  articles  of  agreement  as  his  brother  wished 
themi  and  inserted  the  amount  of  money  he  could  put  in 
himself;  that  his  brother  said  he  could  raise  three  thou* 
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sand  dollars,  and  that  he,  appellant,  inserted  that  amount 
in  the  articles  of  agreement.  Here  was  an  agreement  de- 
liberately made  between  the  parties  and  signed  by  them, 
establishing  relations  of  copartnership,  and  a  very  im- 
portant affair  existing  between  them,  according  to  the 
claim  of  the  appellant,  left  out,  and  now  sought  to  be 
established  by  parol  proof. 

If  the  parties  had  agreed  to  put  the  proceeds  of  the  beef 
contract  into  the  cattle  they  were  about  to  buy,  as  the 
appellant  seeks  now  to  establish  after  the  lapse  of  many 
years,  why  was  it  not  included  in  the  writing?  Courts 
cannot  be  expected  to  adjust  matters  between  parties 
where  they  have  dealt  so  loosely  and  carelessly  with  each 
other.  As  far  as  we  are  able  to  judge,  the  business  rela- 
tions between  the  parties  commenced  with  the  execution 
of  the  written  articles  referred  to,  and  we  must  regard 
those  articles  as  fixing  the  exteat  of  their  liability  to  each 
other. 

The  respondent,  in  denying  the  copartnership  between 
him  and  the  appellant,  under  the  articles  of  February 
27,  1869,  attempted  to  sustain  his  denial  upon  two 
grounds:  1.  That  he  never  went  into  partnership  with 
appellant,  that  the  papers  were  drawn  up  to  go  into  part- 
nership when  the  appellant  converted  his  house  and  town 
property  into  money,  and  furnished  the  same,  together  with 
$225.75  which  he  then  had  on  hand,  to  buy  cattle;  and  that 
there  was  no  partnership  until  the  money  was  furnished, 
and  that  he  had  failed  to  furnish  it;  and  in  the  fall  of  1869 
wrote  the  respondent  a  letter  notifying  him  that  he  de- 
clinod  going  into  partnership;  2.  That  appellant,  in  con- 
sideration of  one  thousand  dollars,  sold  all  his  right  and 
interest  in  the  cattle,  and  gave  respondent  a  bill  of  sale  of 
the  same,  dated  Jacksonville,  December  13, 1869. 

In  view  of  the  first  ground,  the  respondent  in  his  testi- 
mony denied  that  the  cattle  were  bought  for  the  partner- 
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ship,  unless,  as  he  stated  it^  tbe  papers  were  x^omplied 
with;  denied  that  after  the  cattle  were  purchased  aud 
being  removed  to  now  Klamath  County  that  be  recog- 
nized his  brother  as  a  partner  in  them;  stated  that  he 
had  no  recollection  of  telling  Woolen  anything  about  the 
cattle,  only  that  they  w«re  his, — ''  my  cattle/'  And  when 
inquired  of  how  his  brother  «ame  to  go  out  with  the 
cattle,  whether  as  a  hired  man ,  made  the  following  answer : 
**  He  just  volunteered  to  go  out  with  me  and  help  me  out 
with  the  cattle.''  This  ground  of  denial  cannot  be  sus- 
tained by  the  evidence  in  the  «ase,  and  circumstances 
attending  the  affair,  and  the  respondent  evidently  was 
compeUed  to  abandon  it  before  he  finished  giving  his 
testimony,  as  will  be  seen  by  his  answer  to  the  following 
cross-interrogatory  put  to  him  when  on  the  stand,  as  a 
witness  in  his  own  behalf:  — 

''  You  may  state  whether  or  not,  when  you  were  taking 
the  cattle  out  in  1869,  and  while  you  were  out  there,  yoa 
told  Mr.  Woolen  that  you  and  Nat  owned  the  cattle  to- 
gether or  were  partners  in  the  cattle.  Answer.  I  can't 
recollect  positive;  I  think  we  talked  it  over.  My  under^ 
standing  at  the  time  of  going  out  with  the  cattle,  and 
some  time  afterwards,  was,  that  we  were  partners  in  the 
cattle." 

Besides,  the  papers  contained  no  such  conditions,  as 
intimated  by  respondent,  to  be  complied  with. 

The  second  ground  is  more  tenable.  The  respondent 
produced  a  writing  signed  by  the  appellaiit,  purporting 
to  be  a  sale  of  his  interest  in  the  cattle;  and  he  claims 
that  it  was  executed  upon  a  settlement  between  the  par- 
ties of  the  appellant's  interest  in  them.  The  respondent 
testified  upon  the  subject  as  follows: — 

''I  received  a  letter  from  him  [appellant]  along  in  the 
latter  part  of  the  summer  or  fall.  In  the  letter  he  noti- 
fied me  that  he  had  not  sold  his  fMPoperty,  that  he  had  put 
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ia  those  articlee  drawa  by  him,  that  he  declined  going 
into  partnership.  He  wrote  that  he  had  a  good  home, 
and  could  make  a  living  in  his  shop  at  his  business. 
Should  he  eell  out,  and  put  it  into  cattle,  he  might  lose 
them  all  by  a  hard  winter,  or  the  Indians  might  break 
out  and  get  away  with  them  alL  He  wanted  me  to  come 
in,  as  he  bad  borr4)wed  some  money  from  Mr.  Beekman 
for  me  to  buy  cattle  at  Sterling,  and  wanted  it  settled  up. 
I  sold  £ome  cattle  late  in  the  fall,  I  think  it  was  in  De- 
cember, 18S9;  I  then  came  into  Jacksonville  and  settled 
up  with  him. 

*' Question.  "Well,  when  you  came  in  after  selling  those 
^eattle,  state  what  transpired  between  you  and  Nat  in 
reference  to  the  business.  Answer.  We  settled  up,  took 
<down  the  amount  that  was  owing.  As  near  as  I  can 
recollect,  $450  4va8  due  .Mr.  Beekman,  $220.75  was  due  my 
brother,  and  tliere  was  one  or  two  other  bills,  I  think,  for 
hire  of  the  horse  that  he  rode  out  with  the  cattle,  and  his 
work  going  out  helping  me.  I  then  paid  him  one  thousand 
dollars,  for  which  he  sold  all  his  right  and  interest  in  the 
•band  of  cattle  and  two  horses,  which  was  all  I  had,  and 
he  gave  me  a  bill  of  sale  of  the  same. 

**  Question.  Is  this  the  bill  of  sale  that  he  gave  you  at 
ithe  time?    Answer.  Yes,  sir;  that  is  it" 

The  following  is  a  copy  of  the  pretended  bill  of  sale: — 

£rev.  STABffP.]  **  Jacksonville,  I>ec.  13, 1869. 

*'  For  and  in  consideration  of  the  sum  of  one  thousand 
dollars  to  me  in  hand  paid,  and  this  is  the  receipt  of  the 
same,  I  have  this  day  sold  all  my  right  and  interest  in  a 
certain  band  of  cattle  ranging  at  the  head  of  Lost  River, 
in  the  county  of  Jackson,  state  of  Oregon,  to  Arthur 
Langell  and  Joseph  Langell,  who  has  said  cattle  in  their 
possession. 

^'  Dec.  13, 1«69.  N.  Langell.'*    [seal] 
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The  appellant  testified,  in  answer  to  a  question  as  to 
whether  in  the  latter  part  of  the  summer  or  fore  part  of 
the  fall  of  1869  he  wrote  respondent  that  he  had  not  sold 
his  property  put  into  the  articles  of  copartnership,  and 
that  he  declined  going  into  the  partnership,  that  he  never 
wrote  him  any  letter  of  that  kind.  He  further  testified 
thereto  as  follows:  "I  wrote  him  a  letter.  I  think  it  was 
late  in  the  fall  of  1869.  In  that  letter  I  told  him  I  feared 
I  was  going  to  get  into  trouble  about  an  article  or  articles 
which  I  had  published;  I  think  it  was  in  the  Oregonian; 
and  as  I  did  not  wish  to  annoy  him  in  the  business  we 
were  then  engaged  in,  I  then  offered  to  sell  him  my  inter- 
est in  the  cattle.  My  ofier  was,  that  I  would  take  a  thou* 
sand  dollars  for  my  interest,  over  and  above  all  indebtedness 
of  the  firm,  including  the  note  I  owed  Beekman,  and  keep 
my  property  here;  that  Is  to  say,  I  was  to  come  out  of  the 
business  with  a  thousand  dollars  in  cash.  That  was  the 
contents  of  my  letter  to  him." 

The  appellant,  after  stating  to  the  effect  that  he  received 
in  reply  to  that  letter  one  from  the  respondent,  which  had 
accidentally  been  burned  up,  testified  regarding  the  con- 
tents of  the  letter  to  him  from  the  respondent  as  follows: 
"He  wrote  me  he  would  accept  my  terms  if  he  had  tho 
money;  that  he  had  sold  but  few  cattle  that  fall,  owing  to 
the  fact  that  they  were  not  fat;  that  after  paying  expenses 
and  the  debts,  that  he  would  have  but  little  left.  He  theu 
told  me  that  if  I  thought  myself  in  danger  of  getting  into 
trouble,  for  me  to  send  him  a  bill  of  sale,  and  that  would 
protect  him,  at  least  out  there." 

In  answer  to  a  question  asked  the  appellant  as  a  witness 
on  the  stand,  as  to  whether  or  not,  in  writing  a  second  let- 
ter to  the  respondent,  he  inclosed  with  the  letter  a  bill  of 
sale  of  the  cattle,  he  answered:  "Yes,  sir,  I  did.  After  I 
received  his  letter  in  relation  to  the  bill  of  sale,  I  thought 
the  matter  over^  and  concluded  to  do  so,  the  bill  of  sale 
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being  only  to  be  used  as  a  protection  to  him  in  case  of 
troable.  I  concluded  to  insert  my  father's  name  as  well 
as  my  brother's.  I  had  implicit  confidence  in  ray  brother 
at  that  time,  and  I  knew  that  my  father  would  not  take 
any  advantage  o€  me  in  that  respect.  In  a  short  time 
after, — say  four  or  five  weeks  after  I  sent  this  bill  of  sale, 
— this  trouble  which  I  anticipated  had  blowed  over.  I 
then  wrote  to  my  brother  that  the  trouble  had  passed 
over,  and  for  him  to  burn  that  bill  of  sale.  The  next 
time  he  came  in  he  told .  me  that  the  bill  of  sale  was 
burned  or  destroyed." 

The  appellant  also  testified  that  the  bill  of  sale  intro- 
duced by  his  brother  and  filed  as  evidence  was  the  same 
bill  of  sale,  and  that  he  never  received  the  consideration 
mentioned  therein,  or  any  part  of  it,  for  his  interest  in 
the  cattle.  Here  is  a  direct  conflict  between  the  state- 
ments of  the  parties  as  to  an  occurrence  within  the  per- 
sonal knowledge  of  each  of  them,  and  the  court  has  no 
way  of  determining  it  except  by  determining  which  of  the 
statements,  in  view  of  all  the  evidence  and  circumstances 
in  the  case,  is  the  more  probable. 

The  respondent  has  the  bill  of  sale  which  the  appellant 
confesses  to  have  signed,  and  in  the  absence  of  certain 
features  it  exhibits,  which  will  be  hereafter  referred  to,  I 
should  regard  it  as  decisive  of  the  contention  in  the  re- 
spondent's favor. 

In  a  controversy  of  the  character  of  the  one  involved  in 
this  case  arising  out  of  transactions  of  long  standing,  writ- 
ings relating  to  them,  executed  by  the  parties  or  acted  upon 
by  them,  are  usually  about  the  only  proof  that  is  reliable. 
In  disputes  between  parties  in  regard  to  matters  which 
involve  pecuniary  interests,  their  respective  statements 
concerning  the  matters  are  so  liable  to  conflict  that  it  is 
very  difficult,  if  not  impossible,  to  ascertain  the  truth; 
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and  in  the  endeavor  to  arrive  at  it  in  such  cases  courts 
and  juries  must  carefully  weigh  all  the  circumstances. 

According  to  the  testimony  of  the  respondent,  he  re- 
<^eived  a  letter  from  the  appellant,  notifying  him  that  he, 
appellant,  had  not  sold  his  property  that  he  had  put  into 
the  partnership,  and  that  he  declined  going  into  it,  giving 
his  reasons  therefor,  and  requesting  respondent  to  come 
in,  as  he  had  borrowed  some  money  from  Mr.  Beekman 
for  respondent  to  buy  cattle  at  Sterling,  and  he  wanted  it 
:8ettled  up;  that  h«  sold  some  cattle,  went  to  Jacksonville, 
and  settled  up  with  appellant;  that  they  took  down  the 
jimount  due  Mr.  Beekman,  $450,  the  amount  due  appel- 
lant, the  $220.76  he  had  advanced  for  respondent,  one  or 
two  other  billa,  be  thought  for  the  hire  of  the  horse  that 
appellant  rode  out  with  the  cattle,  and  appellant's  work  in 
^oing  out  and  helping  respondent  on  that  occasion.  The 
whole  afi&iir,  according  to  respondent's  testimony,  only 
consisted  in  the  appellant's  exercising  his  option  not  to 
go  into  the  partnership,  and  the  payment  to  him  by  the 
respondent  of  the  amount  of  liabilities  the  latter  had  in- 
curred, and  for  his  work  in  assisting  respondent  in  driv- 
ing the  cattle  out  to  the  range.  The  appellant  claimed  no 
interest  in  the  cattle,  nor  did  the  respondent  concede  that 
lie  had  any.  Yet^  the  latter  says:  ^'I  then  paid  him,  ap- 
pellant, one  thousand  dollars,  for  which  he  sold  all  his 
right  and  interest  in  the  band  of  cattle  and  two  horses, 
which  was  all  I  bad,>a£id  he  gave  me  a  bill  of  sale  of  the 
flame." 

It  is  unnecessary  to  add  that  the  respondent's  account 
of  the  affair,  as  testified  to  by  him,  involves  a  marked  in- 
congruity.  There  is  also  another  phase  of  it  tending  to 
render  it  absurd.  The  bill  of  sale,  as  may  be  seen  by  re- 
ferring to  it^  was  not  to  Arthur  Langell,  but  to  Arthur 
Langell  and  Joseph  Langell,  the  father.  Now,  in  view 
of  the  respondent's  testimony,  w^hat  explanation  can  be 
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offered  for  inserting  or  allowing  to  be  inserted  Joseph 
Langell's  name  in  the  bill  of  sale  as  a  joint  purchaser  of 
the  cattle?  The  circumstance  is  wholly  juQConsistent  with 
the  testimony  :af  the  respondent,  and  entirely  consistent 
with  that  of  the  appellant  regarding  the  affair.  Besides, 
a  large  nuniber  of  witnesses  in  the  case  testify  to  acts 
done  and  declarations  made  by  the  parties  long  after  the 
date  of  the  alleged  bill  of  sale,  tending  to  show  that  they 
still  continued  to  be  partners  in  the  cattle  as  before.  I 
do  not  see  how,  in  the  light  of  the  evidence,  the  conclusion 
that  the- parties  wesre  partners  in  the  cattle  can  be  avoided. 
The  respondent,  it  is  true,  had  the  main  conduct  of  the 
business.  The  appellant  was  not  present  assisting  in  its 
immediate  operations;  the  proof  shows  that  he  was  only 
on  the  ground  a  few  times;  but  it  discloses  that  he  always 
took  a  lively  and  active  interest  in  the  affair.  He  bought 
and  shipped  supplies  to  the  respondent,  procured  loans  of 
money  used  in  the  business,  and  it  is  evident  that  he  was 
mainly  instrumental  in  obtaining  the  contracts  with  the 
government  to  furnish  beef  to  the  Indians  at  the  Yainax 
reservation  in  1872  sand  1873,  which  we  may  infer  from 
the  evidence  were  profitable.  There  seems,  however,  not 
to  have  been  any  account  of  the  partnership  transactions 
kept  by  the  parties  lor  either  of  them,  nor  acts  done  by 
Ihem  which  would  (constitute  the  basis  for  an  accounting. 
Tbe  cattle  seem  to  have  been  kept  together  in  a  band 
long  after  the  period  of  duration  of  the  copartnership,  as 
provided  in  the  articles^  had  expired.  It  is  alleged  in  the 
complaint  that  the  respondent  in  1880  sold  the  greater 
part  of  them,  BSkA  realized  the  sum  of  f8«234.50  therefor, 
all  of  whioh  was  retained  by  him.  This  allegation  is  not 
denied  in  the  answer,  except  by  ^nial  of  the  stale  of  part- 
nership cattle,  And  a  realisation  of  eaail  sum  therefor,  or 
any  sum.  The  denial,  as  J  vi^w  it,  merely  denies  the 
partnership^ 
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The  appellant  also  alleged  in  his  complaint  that  the 
respondent  from  time  to  time,  against  his  wishes,  ex- 
pended large  sums  of  the  partnership  funds  in  buying 
and  improving  real  estate;  taking  the  title  thereto  in  his 
own  name;  and  that  he  had  since  purchased  a  large  band 
of  horses,  and  a  lot  of  valuable  farming  implements,  with 
said  partnership  funds;  and  that  he  refused  to  render  any 
account  of  the  partnership  funds  or  property,  or  pay  ap- 
pellant  any  portion  thereof. 

It  is  the  duty  of  the  respondent  to  account  for  this 
partnership  property,  and  the  appellant  is  entitled  to 
claim  a  one-half  interest  in  the  net  funds  arising  there- 
from. He  is  also  entitled  to  claim  his  share  in  any  prop- 
erty in  which  the  respondent  is  shown  to  have  invested 
said  funds.  We  think,  however,  that  as  the  transactions 
have  been  of  so  long  standing,  and  no  account  having 
been  kept  of  them,  it  would  be  futile  now  to  attempt  to 
trace  the  appellant's  share  of  the  funds  into  other  prop- 
erty, or  to  ascertain  with  mathematical  accuracy  the 
amount  he  is  justly  entitled  to;  his  negligence  in  that  re- 
spect has  lost  to  him  rights  which  he  might  otherwise 
have  been  enabled  to  enforce.  He  has  an  excuse  for  his 
laxity  in  the  particulars  referred  to,  on  account  of  the  re- 
lationship existing  between  him  and  the  respondent;  but 
that  can  only  serve  as  a  paliative  to  himself;  it  will  not 
answer  the  behests  of  the  law,  which  exacts  vigilance  and 
promptness  as  much  in  such  a  case  as  in  any  other.  The 
respondent,  no  doubt,  sold  more  or  less  of  the  cattle  out 
of  the  band  every  year,  and  may  have  invested  a  part  of 
the  proceeds  therefrom  in  the  lands  he  now  possesses; 
but  at  the  same  time  he  paid  the  expenses  of  the  business, 
and  fifteen  hundred  dollars  for  the  appellant's  share  of 
the  swamp-land,  which  the  latter  had  the  benefit  of;  be* 
sides,  he  gave  his  entire  time  and  attention  to  the  busi- 
ness, and  endured  all  the  hardships  and  privations  which 
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it  imposed.  I  think,  therefore,  that  the  proceeds  of  the 
sale  of  the  cattle  in  1880,  the  $8,234.50,  should  be  regarded 
as  the  only  assets  of  the  partnership  in  which  the  appel- 
lant has  an  interest,  aside  from  the  real  property  specified 
in  the  said  articles;  and  that  the  $3,000  acknowledged  in 
the  articles  to  have  been  put  into  the  concern  by  the  re- 
spondent, and  the  $220.75  cash  put  in  by  the  appellant, 
should  be  deducted  therefrom,  and  the  appellant  be  en- 
titled to  one  half  the  remainder,  and  the  said  $220.75, 
aggregating  $2,727.62^,  with  interest  thereon  from  the 
first  day  of  January,  1881,  at  the  rate  of  eight  per  cent 
per  annum,  and  that  the  said  property  of  the  appellant 
should  be  relieved  from  any  claim  or  charge  on  account 
of  the  copartnership. 

The  claim  of  the  appellant  to  recover  back  the  interest 
in  his  father's  estate,  which  he  conveyed  to  the  respond- 
ent, or  to  have  a  trust  declared  in  his  favor  in  the  prem- 
ises conveyed,  could  not  be  considered  in  the  suit  herein, 
without  being  pleaded  as  a  separate  cause  of  suit.  Nor 
am  I  able,  in  fact,  to  discover  how  the  appellant  can  be 
entitled  to  any  relief  on  account  of  that  transaction.  The 
deed  was  voluntarily  made,  and  unless  the  appellant  can 
establish  fraud  in  its  inception,  or  by  matters  ex  post  factor 
he  is  not  entitled  to  any  such  relief.  Where  a  deed  is 
executed  to  effectuate  a  particular  purpose,  which,  in  con- 
sequence of  the  happening  of  some  unforeseen  event, 
cannot  be  consummated,  and  the  grantee  notwithstanding 
insists  upon  retaining  the  property  conveyed,  it  would  be 
an  unconscionable  and  fraudulent  act  upon  bis  part,  and 
a  court  of  equity  would  doubtless  compel  a  reconveyance 
to  the  grantor.  But  a  conveyance  to  a  grantee  to  sell  the 
land  would  stand  upon  a  different  footing.  There  the 
remedy  of  the  grantor  in  case  of  the  refusal  to  make 
the  sale  would  "be  upon  the  obligation,  which  would  be  a 
promise  to  sell  the  property  and  account  for  the  proceeds. 
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And  whether  or  not  it  could  be  euforced  in  a  court  of 
equity  may  be  doubted.  At  all  events,  the  party  would 
not  be  entitled  to  relief  without  alleging  the  promise  and 
refusal,  neither  of  which  the  appellant  alleged  in  this 
case. 

We  are  of  the  opinion  that  the  appellant  is  entitled  to 
a  decree  herein,  for  the  sum  of  $2,727 .62^,  with  inter^ 
est  from  the  first  day  of  January,  1881,  at  the  rate  of 
eight  per  cent  per  annum;  that  his  said  property  men- 
tioned  in  said  articles  be  relieved  from  any  claim  or 
charge  on  account  of  the  copartnership,  and~  that  neither 
party  be  entitled  to  costs;  but  that  each  be  required  to 
pay  one  half  of  the  fees  of  the  clerk  of  this  court  upon 
the  appeal. 


[Piled  Junitty  16^  1S89.1. 


■g^l      JOHN   PATTERSON,   Respondent,  v.  CLELL   HAY- 
"  DEN,  Appellant. 

SraDUGTTON — PBEVioua  UNCBAflTTTT — BsFORMATiON.  —  A  woman  may  be  on- 
chaste,  and  then  reform  and  lead  a  virtnons  life,  and  if  she  is  then  seduced, 
her  seduction  ought  to  be  visited  with  snch  damage* aiv  a  jury  would  think, 
under  all  the  circumstances,  the  defendant  ought  to  pay;  but  to  justiiy  a 
recovery  there  must  be  a  reformation. 

Sbduction  Defined.  —  The  word  ''seduction,"  when  applied  to  the  conduct 
of  a  man  toward  a  woman,  means  the  use  of  some  influence,  artifice,  prom- 
ise, or  means  on  hit  part,  by  whioh  he  indncen  the  ¥^man  to  surrender  her 
chasHty  and  virtue  to  his  embraoea:  ilure/ore^  held,  that  criminal  indulgence 
with  a  woman  who  was  at  the  time  leading  a  lewd  and  lascivious  life  does 
not  constitute  seduction. 

BnscT OF BvtBBNCB--- Provincs  OF  TBB  JtmT.  — ItU tbfl light of  the  juzy^ 
and  not  of  the  court,  to  determine  the  effect  of  eindenoe^  unless  in  paitico* 
lar  cases  where  its  effect  is  declared  by  law. 

Appeal  from  Marion  County; 

Cr.  H.  Burnett  and  E.  A.  Downing,  for  Respondent. 

N.  B.  Knight  and  McCain  &  Hurley ^  for  Appellant 
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Strahan,  J. — Thi»  is  an  action  brought  by  the  plain- 
tiff against  the.  defendant  to  recover  damages  for  the 
aedaction  of  his  minor  daughter.  The  plaintiff  had  judg- 
ment in  the  court  below  for  the  sum  of  $3,633)  from  which 
the  defendant  has  appealed  to  this  courtw  The  only  ques- 
tions presented  for  our  consideration  on  this  appeal  are 
the  alleged  errors  of  the  court  in  giving  and  refusing  in- 
rtructions.  The  appellant's  counsel  excepted  severally  to 
one  instruction  given  by  the  court,  and  to  its  refusal  to 
give  those  asked  on  behalf  of  the  defendant. 

The  defendant  gave  evidence  tending  to  prove  that  for' 
a  long  time  prior  to  the  alleged  seduction,  and  continuing 
up  to  that  event,  the  plaintiff's  daughter  resided  with  her 
parents  in  the  city  of  Salem;  that  she  was  in  the  habit  of 
meeting  several  young  men  of  her  acquaintance,  includ- 
ing the  defendant,  out  in  the  streets  and  avenues  of  the 
city  in  the  night-time,  and  alone;  that  these  meetings 
were  as  late  as  nine  and  ten  o'clock,  or  later;  that  on 
these  occasions  the  parties  did  not  go  to  the  house  of 
plfdntiff's  parents  for  her,  but  that  she  came  out  to  meet 
them. 

The  testimony  of  Stella  Patterson  tended  to  prove  that 
the  first  sexual  intercourse  between  herself  and  the  de- 
fendant took  place  on  the  4th  of  July,  and  according  to 
Dr.  Holmes's  evidence,  when  Stella  applied  to  him  for 
treatment  in  the  month  of  August  following  she  was 
afflicted  with  chronic  gonorrhea. 

The  charges  excepted  to  and  two  of  the  requests  are  so< 
closely  connected  that  they  will  be  considered  together.. 
The  portion  of  the  charge  excepted  to  constitutes  a  part' 
only  of  an  entire  sentence  in  the  chaiige  of  the  court. 
The  complete  sentence  is  as  follows:  '' Evidence  of  prior 
unchastity  of  the  plaintiff's  daughter  is  competent  both  to 
show  that  the  sexual  intercourse  was  without  enticementi 
artifice,  persuasion,  or  solicitation  which  overcame  her 
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reluctance  and  scruples,  and  also  in  mitigation  of  dam- 
ages." And  then  comes  the  part  excepted  to:  "But  proof 
of  former  unchastity  is  of  itself  not  a  defense  or  bar  to 
any  action  of  this  kind." 

The  following  are  two  of  the  defendant's  requests  to 
charge: — 

"1.  Before  you  can  find  a  verdict  for  the  defendant  in 
this  case,  you  must  first  find  from  the  evidence  that  the 
plaintiff's  daughter  was  at  and  prior  to  the  alleged  seduc- 
tion a  chaste  female,  and  that  the  defendant  seduced  her, 
and  had  illegal  sexual  intercourse  with  her/' 

"  5.  Proof  that  the  defendant  and  plaintiflf's  daughter 
had  illicit  sexual  intercourse  with  each  other  does  not  of 
itself  show  that  the  plaintiff's  daughter  was  seduced  by 
the  defendant;  but  before  you  can  find  such  seduction, 
you  must  first  find  from  the  evidence  that  the  plaintiff's 
daughter  was  chaste,  and  that  she  was  overcome  by  the 
defendant  by  the  use  of  some  artifice  or  promise,  which 
by  reason  of  her  relations  with  and  confidence  in  the  de- 
fendant she,  although  a  moral  and  chaste  female,  could 
not  resist." 

1.  Under  the  particular  facts  disclosed  by  this  record, 
that  part  of  the  charge  of  the  court  which  was  excepted  to 
had  a  tendency  to  mislead  the  jury.  They  might  have 
well  understood  from  that  language  that  no  difference  to 
what  extent  or  how  often  the  plaintiff's  daughter  may  have 
engaged  in  acts  of  lewdness  and  lasciviousness  with  mis- 
cellaneous men,  and  continuing  up  to  the  very  event  com- 
plained of,  still  her  seduction  by  the  defendant  was  possible, 
and  the  jury  could  only  consider  such  acts  in  mitigation 
or  to  corroborate  the  defendant's  denial.  This,  I  think, 
for  reasons  presently  to  be  noticed,  was  going  too  far. 
There  is  no  doubt  that  a  woman  may  be  guilty  of  un- 
chastity, and  then  reform  and  lead  a  virtuous  life.  In 
such  case,  her  seduction  ought  to  be  visited  with  such 
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damages  as  a  jury  would  think,  in  view  of  all  the  facts 
and  circumstances,  the  defendant  ought  to  pay;  but  to 
justify  a  recovery  there  must  be  a  reformation.  In  other 
words,  the  female  must  have  honestly  abandoned  and 
ceased  her  lewd  conduct  for  a  sufficient  length  of  time 
before  the  act  complained  of,  as  to  induce  the  jury,  as 
reasonable  men,  to  believe  the  reformation  was  real,  and 
not  feigned.  If  the  court  had  added  to  the  charge  a  pro- 
viso to  the  effect  that  for  a  reasonable  time  before  the 
alleged  seduction  the  plaintiff's  daughter  had  abandoned 
and  ceased  her  unchastity,  if  she  had  been  unchaste,  so 
as  to  satisfy  the  jury,  at  the  time  of  the  alleged  seduction, 
she  was  leading  a  virtuous  life,  such  instruction  would 
have  left  the  jury  free  to  have  instituted  the  necessary  in- 
quiry on  that  subject 

2.  By  the  two  requests  which  were  refused,  counsel  for 
appellant  seek  to  present  the  question  whether  or  not  a 
woman  who  is  without  virtue  and  unchaste  can  be  the 
subject  of  seduction  within  the  meaning  of  the  code.  The 
action  for  the  injury  and  wrong  done  to  a  father,  mother, 
or  guardian  by  the  seduction  of  a  daughter  or  ward  is 
given  by  Hill's  Code,  section  35,  as  follows: — 

''Sec.  35.  A  father,  or  in  case  of  death  or  desertion  of 
his  family,  the  mother,  may  maintain  an  action  as  plain- 
tiff for  the  seduction  of  a  daughter,  and  the  guardian  for 
the  seduction  of  a  ward,  though  the  daughter  or  ward  be 
not  living  with  or  in  the  service  of  the  plaintiff  at  the 
time  of  the  seduction  or  afterwards,  and  there  be  no  loss 
of  service." 

This  section  has  entirely  changed  the  character  of  the 
action.  Under  the  law  as  it  stood  formerly,  loss  of  service 
was  the  gist  of  the  action,  without  which  it  could  not  be 
sustained.  The  value  of  the  services  rendered  was  im- 
materiali  but  some  service,  or  a  legal  duty  to  render  the 
same,  must  have  been  alleged  and  proven,  and  then  the 

XVILOR.— lA 
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jury  was  directed  to  assess  damages  for  the  loss  of  such 
serTice  as  w«eU  as  for  the<lishonor  brought  upon  the  plain- 
tiff's family  by  reason  of  the  seduction  of  his  daughter, 
etc.;  but  the  damages  in  fact  were  assessed  for  the«edue* 
tion. 

This  anomalous  state  of  the  law  was  sought  to  be  rem* 
edied  by  the  section  above  quoted,  so  that  there  need  be 
now  no  loss  of  service  by  the  parent  or  guardian,  or  lia- 
bility to  render  service  by  the  daughter  or  ward.  Special 
damages,  such  as  expenses  incurred  for  medical  treatment 
and  the  like,  are  still  recoverable,  but  they  must  be  spe» 
cially  alleged  in  the  complaint. 

But  the  question  which  presents  the  greatest  difficulty 
is.  What  is  meant  by  the  word  "seduction''  in  this  section? 
Lexicographers  are  not  agreed  as  to  its  meaning.  Webster 
defines  the  word  "seduce" :  "To  draw  aside  from  the  path 
of  rectitude  and  duty  in  a  manner;  to  entice  to  evil;  to  lead 
astray;  to  tempt  and  lead  to  iniquity;  to  corrupt;  to  de^ 
prave;  to  induce  to  surrender  chastity.*'  And  the  word 
"seduction"  thus:  "The  act  of  seducing  or  of  enticing 
from  the  path  of  duty;  specifically,  the  act  er  crime  of 
persuading  a  female  to  surrender,  her  chastity.'*  Burrill'a 
Law  Dictionary  thus  defines  it:  "The  debauching  of  a 
woman;  the  oflense  of  inducing  a  woman  to  consent  to 
unlawful  intercourse," — omitting  altogether  the  elements 
of  chastity. 

Under  Webster's  definition,  the  female  must  have  been 
persuaded  to  surrender  her  chastity;  under  Burrill's,  only 
to  consent  to  unlawful  intercourse. 

Courts  have  been  more  inclined  to  follow  Webster's 
definition  than  those  given  by  the  legal  lexicographers. 

In  Croghan  v.  State,  22  Wis.  444,  the  word  "seduction"  is 
thus  defined:  "The  word  *  seduction,'  when  applied  to  the 
conduct  of  a  man  toward  a  female,  is  generally  understood 
to  mean  the  use  of  some  influence,  promise,  arts,  or  means 
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on  his  part  by  which  he  induces  the  woman  to  surrender 
her  chastity  and  virtue  to  his  embraces.'' 

So  this  court  in  Parker  v.  MonteUh,  7  Or.  277,  approved 
of  the  following  definition  of  '^seduction":  '^  A  promise  of 
marriage  by  the  defendant  to  Flora  Parker,  or  any  influ* 
ence  exerted  by  him  over  her,  such  as  gaining  her  affec« 
tioDS,  or  acquiring  influence  over  het,  or  persuading  her, 
which  had  a  tendency  to  draw  her  from  the  path  of  virtue^ 
would  be  sufficient,  if  followed  by  illicit  intercourse,  to 
coasUtute  seduction,  if  the  jury  believe  that  she  was  there- 
by  constrained  to  yield  to  his  desire.'' 

And  this  court,  in  Breon  v.  HenUe^  14  Or.  494,  conetru<- 
ing  section  36,  Hill's  Code,  which  gives  a  right  of  action 
to  a  female  who  is  unmarried  an^l  over  twenty-one  years 
of  age,  and  who  has  been  seduced,  said:  ''The  section  of 
the  statute  which  gives  the  right  of  action  only  provides 
that  the  plaintiff  may  recover  such  damages  as  may  be 
asscBBed  in  her  favor.  I  suppose  this  should  be  construed 
to  mean  legitimate  damages,  and  the  case  being  9ui  generis j 
it  leaves  a  wide  scope  for  construction.  If  the  section 
intends  that  «uoh  woman  in  any  case  of  illicit  sexual 
intercourse  resurlting  in  pr^gna^cy  can  maintain  an  ac- 
tion against  her  paramour,  the  recovery  should  be  con- 
fined to  the  actual  pecuniary  loss  sustained.  Such  a  rule 
would  net  be  unjust  to  the  man  in  any  case.  It  would 
only  be  a  fair  apportionment  of  a  burden  arising  from 
a  mutual  wrong.  If,  however,  it  is  intended  to  include 
in  all  cases  the  loss  of  character  and  reputation  of  the 
woman,  aad  the  damages  be  estimated  by  a  jury  of  men, 
it  would  operate  oppressively  and  perniciously.  It  wouH 
i«id  to  the  demoralisation  of  the  female  sex;  would  be  a 
reward  for  uncbastity,  which  a  class  of  adventuiresses  wouM 
be  swift  to  profit  by.  If,  on  the  other  hand«  the  said  sec- 
.tion  intends  to  enable  an  unfortunate  woman,  whose  love 
and  confidence  have  been  gained,  and  her  consent  to  the 
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and  in  the  endeavor  to  .arrive  at  it  in  such  cases  courts 
and  juries  must  carefully  weigh  all  -the  circumstances. 

According  to  the  testimony  of  the  respondent,  he  re- 
x^eived  a  letter  from  the  appellant,  notifying  him  that  he, 
appellant,  had  not  sold  his  property  that  he  had  put  into 
the  partnership,  and  that  he  declined  going  into  it,  giving 
his  reasons  therefor,  and  requesting  respondent  to  come 
in,  as  he  had  borrowed  some  money  from  Mr.  Beekman 
for  respondent  to  buy  cattle  at  Sterling,  and  he  wanted  it 
settled  up;  that  he  sold  some  cattle,  went  to  Jacksonville, 
and  settled  up  with  appellant;  that  they  took  down  the 
Amount  due  Mr.  Beekman,  $450,  the  amount  due  appel- 
lant, the  9220.75  he  had  advanced  for  respondent,  one  or 
two  other  billa,  be  thought  for  the  hire  of  the  horse  that 
appellant  rode  out  with  the  cattle,  and  appellant's  work  in 
^oing  out  and  helping  respondent  on  that  occasion.  The 
whole  aCTair,  accordiag  to  respondent's  testimony,  only 
xsonsistcd  in  the  appellant's  exercising  his  option  not  to 
go  into  the  partnership,  and  the  payment  to  him  by  the 
respondent  of  the  amount  of  liabilities  the  latter  had  in- 
curred, and  for  his  work  in  assisting  respondent  in  driv- 
ing the  cattle  out  to  the  range.  The  appellant  claimed  no 
interest  in  the  cattle,  nor  did  the  respondent  concede  that 
lie  had  any.  Yet^  the  latter  says:  ''I  then  paid  him,  ap- 
pellant, one  thousand  dollars,  for  which  he  sold  all  his 
right  and  interest  in  the  band  of  cattle  and  two  horses, 
which  was  all  I  bad,9  ajid  he  gave  me  a  bill  of  sale  of  the 
flame." 

It  is  unnecessary  to  add  that  the  respondent's  account 
of  the  affair,  as  testified  to  by  him,  involves  a  marked  in- 
congruity. Tliere  is  also  another  phase  of  it  tending  to 
render  it  absurd.  The  biU  of  sale,  as  may  be  seen  by  ro- 
ferring  to  it,  was  Bot  to  Arthur  Langell,  but  to  Arthur 
Langell  and  Joseph  Langell,  the  father.  Now,  in  view 
of  the  respondent's  testimony,  what  explanation  can  be 
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offered  for  iDserting  or  allowing  to  be  inserted  Joseph 
Langell's  name  in  the  bill  of  sale  as  a  joint  purchaser  of 
the  cattle?  The  circumstance  is  wholly  Inconsistent  with 
the  testimony  xxf  the  f espondent,  and  entirely  consistent 
with  that  of  the  appellant  regarding  the  affair.  Besides, 
a  large  number  of  witnesses  in  the  case  testify  to  acts 
done  and  declarations  made  by  the  parties  long  after  the 
date  of  the  alleged  bill  of  sale,  tending  to  fihow  that  they 
still  continued  to  be  partners  in  the  cattle  as  before.  I 
do  not  see  how,  in  the  light  of  the  evidence,  the  conclusion 
that  the- parties  were  partners  in  the  cattle  can  be  avoided. 
The  respondent,  it  is  true,  had  the  main  conduct  of  the 
business.  The  appellant  was  not  present  assiisting  in  its 
immediate  operations;  the  proof  shows  that  he  was  only 
on  the  ground  a  few  times;  but  it  discloses  that  he  always 
took  a  lively  and  active  interest  in  the  affair.  He  bought 
and  shipped  supplies  to  the  respondent,  procured  loans  of 
money  used  in  the  business,  and  it  is  evident  that  he  was 
mainly  instrumental  in  obtaining  the  contracts  with  the 
government  to  furnifih  beef  to  the  Indians  at  the  Yainaz 
reservation  in  1872  jand  1873,  which  we  may  infer  from 
the  evidence  were  profitable.  There  seems,  however,  not 
to  have  been  any  account  of  the  partnership  transactions 
kept  by  the  parties  lor  either  of  them,  nor  acts  done  by 
them  which  would  (constitute  the  basis  for  an  accounting. 
The  cattle  seem  to  have  been  kept  together  in  a  band 
long  after  the  period  of  duration  of  the  copartnership,  as 
provided  in  the  articles^  had  expired.  It  is  alleged  in  the 
complaint  that  the  respondent  in  1880  sold  the  greater 
part  of  them«  MiA  realised  the  sum  of  18,234.50  therefor, 
all  of  which  was  retained  by  him.  This  allegation  is  not 
denied  in  the  answer,  except  by  denial  of  the  stale  of  part- 
nership cattle,  And  a  realisation  of  eaid  sum  therefor,  or 
any  sum.  The  denial,  as  J  vi^w  it^  merely  denies  th# 
partner^ip^ 
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eorroborate  the  defendaut,  where  he  deaie&  the  Bed  action, 
but  also  in  mitigation  of  dacoagee.  (Hogan  ▼.  Cregan^  6 
Rob.  (N.  Y.)  138;  Shattuck  v.  Myers,  13  Ind.  4&;  White  v. 
Murtland,  71  111.  250;  Drish  v.  Davenport,  2  Stew.  266.) 

But  these  authorities  leave  the  main  question  un- 
touched,  which  counael  for  appellant  seek  to  present  on 
this  appeal,  and  that  is^  What  is  the  legat  effect  of  lewd" 
practices  and  habits  of  the  femal«  alleged  to  have  been 
seduced  at  and  immediately  before  siich  alleged  seduction  ? 
Do  they  only  mitigate  the  damages,  and  corroborate  tho 
defendant's  denial  of  the  seduction  ?  or  do  they  go  further, 
and  defeat  the  plaintifif's  right  of  recovery  entirely,  if  the 
}ary  are  satisfied  that  the  female  alleged  to  have  been 
seduced  was  in  the  habit  of  seeking  opportunities  for 
criminal  indulgence,'  not  only' wit&  the  defendant,  ^ut 
with  various  other  persons,  about  the  time  of  such  alleged 
seduction?  In  otlier  words,  can  a  woman  who^  engages  in- 
criminal  indulgence  with  her  male  acquaintances  as  op- 
portunities present  themeelves,  and  who  will  make  oppor- 
tunities for  that  pnrp^^se,  be  said  to  be  sedttced  within  the 
true  intent  and  meaning  of  the  statute?  I«  such  a  woma» 
drawn  aside  from  the  path  of  virtue  and  overrecM^hed  by 
the  artifice,  deception,  and  cunning  of  the  seducer?  Un- 
less these  questions  can  be  answered  in  the  affirmative,  it 
16  not  perceived  that  she  was  "  seduced.'*  To  hold  other- 
wise would  be  to  break  down  all  distinctione  between  the 
virtuous  and  vicious,  and  to  place  the  common  bawd  on 
the  same  planed  with  the  virtuous  woman  whose  life  wae 
pure,  and  whose  confidence  had  been  betrayed  by  the 
heartless  libertine. 

Instrux^tion  JSo,  5,  while  it  is  subject  to  some  verbal 
criticism,  contained  a  correct  legal  proposition,  as  applied 
to  the  facts  of  this  case,  and  the  samd  ought  to  have  been 
given  to  the  jury. 

Np«  1  wasr  misleading  an^  pvoperly*  reOisedj  for  the^ 
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naaan  that  it  re<iQiTed  the  jury  to  ftnd  '^that  the  plain* 
tiiTfl  daughter  was  at  and  prior  to  the  alleged  seduction  a 
chaste  femak/'  eta  At  some  period  of  her  life  prior  to 
the  alleged  seduotion  ahe  may  have  heen  nnehaste  and 
then  reformed.  Btrt  this  instruction  would  allow  no  ref- 
ormation. It  has  already  been  shown  that  this  is  not 
the  taw. 

3.  The  defendant's  counsel  asked  one  other  instruction, 
as  follows:  ''The  fact  that  the  plaintiflTs  daughter  was 
8u£kring  at  the  time  of  her  alleged  seduction  with  a  vene- 
real diseasCt  if  you  find  such  fact  to  exist,  would,  if  not 
explained,  in  itself  be  sufficient  evidence  of  unchastity  to 
prevent  a  recovery  in  this  action."  This  instruction  was 
properly  refused,  for  the  reason  that  it  invades  the  prov- 
ince of  the  jury.  It  is  the  right  of  the  jury,  and  not  the 
court,  to  determine  the  effect  of  evidence,  unless  in  par- 
ticulu-  cases  where  its  efibct  is  declared  by  the  code. 

It  follows  from  what  has  been  said  that  the  judgment 
must  be  reversed^  and  the  cause  remanded  for  a  new 
iriaL 


[Filed  Jwiiury  15,  1SS9.1 

I>UCY  A.  ADAMS,  Apfbllant,  v.  CALVIN  H.  ADAMS 
AND  WILLIAM  ADAMS,  Bbspondents. 

BtATUTX  or  FSAlTIM^AOKSSirXlIT^PABT  PVEIOBICAIICB   OF  —  V^HAT  IB. — 

The  marriage  alone  of  pariiet  ia  not  such  a  partial  performance  of  an  agree- 
ment made  between  them  viigardtBg  peeoniary  rights  as  wiU  he  snflleient  ter 
fcahe  it  oat  of  the  opsvatioBol  the  statate^  whioh  re<|Qires  such  agsaemeat* 
to  be  in  writing. 

CklHTRACT  —  SpSCinC  PlEXJOBMANCB  OF  If  AKBIAQB  SeTTLBMKNT.  —  A  COOrt  of 

equity  wiU  not  decree  a  speeifio-performanee  of  an  oral  agreement  to  make 
a  marriage  aettl^neot^  nnlesa  the  party  t»  be  chara^d  has  given  counte- 
nance to  the  doing  of  adta  by  the  adverse  party,  npen  the  faith  of  the 
agreement,  of  snch  a  nature  that  the  latter  would  be  materially  injured  if 
the  agreement  were  not  carried  out.  In  such  a  case,  the  court,  in  order 
te  avoid  a  frandulent  use  being  made  of  the  stattttv  ^^  onloooe  a  speoifla 
performance  of  the  agreemenL 
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Ma&biaoe  Contract — InixroiMKNTs  to  Maxx  Rsfbbsentattors  oonoben- 
XNO  Pbopebtt.  — Where  W.  A.,  in  proposing  marriage  with  L.  A.,  held 
oat  indnoementa  that  he  was  aUe  to  support  her;  that  he  expected  to  keep 
eoatrol  of  certain  premises  owned  by  him  dnring  his  liietime^  and  hare 
them  for  a  home,  and  that  she  should  share  them  with 'him,  and  in  case 
she  survived  him,  should  have  the  use  and  control  of  them  during  her  life- 
time, and  after  their  marriage  the  parties  occupied  the  premises  as  ahome^ 
the  said  W.  A.  assuring  the  said  L.  A.  that  it  was  their  home:  held,  that 
the  facts  did  not  prove  an  agreement  upon  the  part  of  W.  A.  to  give  to 
L.  A.  the  use  of  the  property  for  her  home  daring  her  life,  in  eoosidera- 
tion  of  her  marrying  W.-  A. ;  that  such  an  agreement,  if  not  in  writing  in 
some  f orm^  would  be  void  by  the  statute  of  frauds,  and  that  the  said  facts 
did  not  show  a  sufficient  partial  perfotmance  of  the  agreement  to  take  it 
out  of  the  operation  of  the  statute. 

Idu  —  CoBTs  of  LmoATioN  — Discretion  or  Cocbt  over  in  Svtitt  Cases. 
—  Held,  fitriher,  W.  A.  having,  in  about  two  years  from  the  time  of  the 
marriage^  sold  the  prenuses  to  his  brother,  C  H.  A.,  evidently  for  the  pur- 
pose of  ejecting  L.  A.  therefrom,  that  L.  A.  had  no  standing  in  court  to 
impeach  the  transaction  as  fraudulent  in  a  suit  to  enforce  a  specific  per- 
formance of  the  alleged  agreement;  but  the  court,,  having  authority  to 
direct  as  to  the  payment  of  costs  in  suits,  will,  where  the  conduct  of  a 
party  has  been  shown  to  be  unjust  and  oppressive^  require  him  to  pay  the 
oosts  of  the  litigation. 

Appeal  from  the  Circuit  Court  for  the  county  of  Marion. 

George  H.  Bumettf  for  Appellant. 

Seth  R.  Hammer  and  W.  M.  Kauer,  for  Respondents. 

Thayer,  C.  J. — This  appeal  is  from  a  decree  of  the 
said  circuit  court  in  a  suit  in  which  the  appellant  was 
plaintiff  and  the  respondents  were  defendants.  The  liti- 
gation originated  out  of  an  action  at  law  brought  in  said 
circuit  court  by  the  respondent  Calvin  H.  Adams  against 
the  appellant,  to  recover  the  possession  of  lot  2,  in  block 
19,  in  the  city  of  Salem.  After  the  action  was  commenced, 
the  appellant,  conceiving  that  she  had  no  legal  defense 
thereto,  but  that  she  was  entitled  to  relief  arising  out  of 
facts  requiring  the  interposition  of  a  court  of  equity,  filed 
a  cross-complaint  against  the  respondents,  in  which  she 
alleged,  in  substance,  that  the  respondents  were  brothers; 
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that  about  June  1,  1884,  the  respondent  William  Adams, 
being  then  the  owner  of  the  premises  in  dispute,  entered 
into  an  agreement  with  appellant  to  give  her  the  use  of 
the  property  for  her  home  during  her  life,  in  considera- 
tion of  her  marrying  him;  that  she  did  marry  him,  and 
with  his  consent  entered  into  possession  of  the  property 
under  the  agreement,  and  remained  there;  that  about  two 
years  afterwards,  for  the  purposes  of  defrauding  appellant, 
"William  Adams  made  a  deed  of  the  property  to  his  brother, 
said  Calvin  H.  Adams,  without  appellant's  knowledge  or 
consent;  that  said  Calvin  took  the  deed  with  full  knowl- 
edge of  William's  fraudulent  purposes,  and  of  appellant's 
rights  in  and  to  the  possession  of  the  property,  with  intent 
to  aid  said  William  in  perpetrating  the  fraud  on  appellant, 
and  without  having  paid  any  consideration  for  the  prop- 
erty; and  that  respondents'  doings,  and  the  claims  of  said 
Calvin  of  ownership  of  the  property,  and  that  he  is  en- 
titled to  the  immediate  possession  thereof,  constitute  a 
cloud  upon  appellant's  right  in  said  property  and  of  her 
possession  thereof;  and  wherein  she  prayed  that  the  said 
respondents  be  perpetually  enjoined  from  claiming  or 
asserting  any  estate  or  interest  in  the  property  adverse 
to  appellant's  use  of  the  same  during  her  life,  and  from 
disturbing  her  possession  thereof.  The  respondents,  after 
interposing  a  demurrer,  which  was  overruled  by  the  court, 
filed  an  answer  denying  all  the  material  allegations  of  the 
complaint.  The  case  was  thereafter  heard  upon  deposi- 
tions and  proofs,  and  the  said  court  decreed  that  the  said 
complaint  be  dismissed,  which  is  the  decree  appealed  from. 
It  appears  from  the  evidence  that  the  appellant  and 
the  said  William  Adams  intermarried  in  this  state  on 
the  first  day  of  June,  1884;  that  at  the  time  of  their  mar- 
riage she  was  above  fifty-two  years  of  age,  and  that  he  was 
more  than  sixty-two  years  old;  that  she  had  had  a  former 
husbandi  and  he  a  former  wife;  that  they  had  a  slight 
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acquaintance  in  Illinois  while  they  were  single  person3, 
but  did  not  see  each  other  again  until  they  met  in  Oregon, 
a  short  time  before  their  marriage.  Their  object  in  form* 
ing  the  relation  was  evidently  a  purely  selfish  one;  that  is 
apparent  from  the  account  of  their  courtship,  although  it 
is  glossed  over  with  sentimentality.  She  doubtless  fan^cied 
that  she  would  thereby  secure  a  home  and  the  ordinary 
comforts  of  life;  while  he  confidently  imagined  that  she 
would  be  a  great  assistance  to  him  in  enabling  him  to 
prosecute  the  many  vagaries  which  seem  to  have  occupied 
his  attention. 

He  says  in  his  testimony:  ''I  thought  she  was  capable 
of  being  a  very  useful  woman,  an  ornament  and  blessing 
to  society,  and  that  her  taste  and  ingenuity  would  indeed 
make  me,  with  my  own  efforts,  a  beautiful  home.'' 

She  says  in  her  testimony:  "At  our  first  interview  in 
Portland,  he  told  me  that  he  bad  sold  his  property  at  Hills* 
borough,  and  had  bought  the  property  here  in  Salem;  that, 
through  the  request,  of  hia  former  wife,  he  had  willed  the 
property  to  the  Bible  Society,  but  he  expected  to  keep  con-* 
trol  of  it  during  his  lifetime^  and  if  he  ever  married  again, 
he  expected  to  have  it  for  a  home,  and  his  wife  would 
share  it  with  him,  and  if  she  survived  him,  she  should 
have  the  use  of  it  and  control  of  it  during  her  lifetime. 
In  our  next  interview,  he  made  a  proposition  of  marriage, 
and  wanted  I  should  make  him  a  beautiful  home,  as  his 
fl^rmer  wife  had  done„and  repeated  again  that  he  expected 
that  we  should  have  it  for  a  home,  and  repeated  again  that 
I  should  have  it  for  a  home  in  case  I  outlived  him,  only 
far  more  strongly  than  on  the  former  occasion,  and  laid 
a  great  deal  of  stress  on '  making  us  a  beautiful  home.'  .  . .  « 
I  complained  of  being  prematurely  brokea,,  and  he  said 
hiS  was  abundantly  able  to  support  me;,  that  his  brother 
owed  him  some, — I  forget  the  amount, — and  some  others; 
4nd  he  had  a  standing  offer  of  sixty  dollars  a  month,  be* 
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aides  a  good  standing  in  three  of  the  learned  professions; 
and  that  he  had  an  invention,  that  if  he  were  successful 
in  he  believed  it  wcMald  make  us  wealthjr.^ 

The  appellant  should  not  have  been  deceived  by  such 
assurances;  for  she  ought  to  have  known  that  a  man  of 
the  age  of  the  said  respondent,  who  claimed  to  have  a 
good  standing  in  three  of  the  learned  professions,  wha 
was  then  trying  to  succeed  in  an  invention,  and  had 
nothing  but  an  ordinary  bouse  and  lot  in  Salem,  which 
lie  had  willed  to  the*  Bible  Society,  as  evidence  of  his 
thrift,  would  not  be  able  to  support  a  wife  nor  furnish 
hei  a  comfortable  home.  It  is  apparent,  however,  that 
she  was  deceived,  and  married  him  under  a  delusion. 
And  the  evidenca  shows  quite  conclusively  that  the  sale 
of  the  house  and  lot  by  William  Adams  to  the  respond-* 
ent  Calvin  H.  Adams  was  a  mere  pretext  and  device  to 
dispossess  the  appellant  thereof 

It  appears  from'  the  evidence  that  William  wrote  a 
letter  to  Calvia  H.,  as  follows:  *^ 

^' Salem,  Oregon,  Aug.  11, 1886^. 
**  Calvin  H.  Adams,  Hillsborotgh,  Oregon. 

** My  dear  Brother, — Being  anxious  about  what  I  owe 
you,  and  feeling  the  uncertainty  of  life  and  strength  in 
my  old  age,  I  propose,,  if  you  can  send  me  three  dollars 
by  money  order  or  registered  letter,  for  and  in  consider- 
ation of  the  same  to  give  you  a  warranty  deed  of  my 
home,  numbered  191  High  Street,  and  my  lot.  No.  2,  in 
block  19,  both  in  the  city  of  Salem,  Marion  County , 
Oregon.  Affectionately  your  brother, 

"William  Adams." 

Said  William  was  asked,  when  on  the  stand  as  witness 
ia  tbe  case,  the  following  questions,  to  which  he  gave  the 
following  answers: — 

''What  was  the  three  dollars  for  that  you  mention  ia 
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that  letter  ?  A.  As  the  necessary  consideration  to  insure 
its  validity. 

"  Was  it  not  for  the  purpose  of  making  and  recording 
the  deed  ?    A.   It  was  not. 

"  How  much  did  you  owe  your  brother  at  that  time  ? 
A.  Well,  summing  up  from  the  time  I  had  owed  him, 
counting  interest,  I  estimated  at  one  thousand  dollars. 

"  Was  it  for  borrowed  money  ?  if  so,  how  much  ?  A. 
Sjmo  two  hundred  dollars  of  borrowed  money. 

"  When  did  you  borrow  it  ?  A.  Some  of  it  as  long  ago 
as  1847  or  1848,  when  I  was  attending  medical  college. 

"  What  else  did  you  owe  him  for  ?  A.  For  assistance 
in  coming  to  this  country,  in  1852. 

"How  much  did  that  amount  to?  A.  About  $150  or 
more,  with  interest. 

"Did  you  intend  this  deed  as  a  revocation  of  the  will 
that  you  made  to  the  Bible  Society?  A.  Of  course,  if  I 
put  it  out  of  my  power,  it  would  revoke  it. 

"  Did  your  brother  ever  make  any  demand  on  you  for 
the  payment  of  this  money  that  you  claim  to  owe  him  ? 
A.  W^o  had  talked  of  it,  and  he  had  claimed  it,  and  I  had 
admitted  his  claim. 

"When  was  this?  A.  The  first  when  we  arrived  in 
this  country,  in  1852. 

"When  did  you  deliver  the  deed  to  your  brother?  A. 
I  delivered  it  to  his  agent  soon  after  it  was  made. 

"  Who  was  his  agent?    A.   Seth  R.  Hammer. 

"  Did  you  not  consult  Mr.  Hammer  about  this  business, 
— about  conveying  this  property  to  your  brother?  and  did 
you  not  arrange  with  him  to  act  as  your  brother's  ageut 
in  the  matter?  A.  I  recommended  him  to  my  brother 
as  a  proper  person  to  act  as  his  agent. 

"Is  it  not  a  fact  that  the  only  communication  your 
brother  had  with  Mr.  Hammer  on  the  subject  up  to  the 
time  of  the  execution  of  the  deed  was  had  through  you. 
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and  you  acted  as  your  brother's  agent  in  getting  Mr. 
Hammer  to  attend  to  the  matter?    A.  I  think  it  is  not. 

"Did  you  interview  Mr.  Hammer  on  the  subject  in  the 
absence  of  your  brother?    A.   I  did. 

"  Did  you  do  all  this  without  consulting  your  brother  ? 
A.   Yes, 

"  Did  you  make  the  deed  before  you  received  an  answer 
to  your  letter  of  August  11,  1886,  addressed  to  your 
brother?    A.  I  did  not." 

The  witness  further  stated  that  his  brother  knew  that 
witness  was  having  trouble  with  his  wife  at  the  time  the 
deed  was  made,  and  that  the  appellant  claimed  the  prem- 
ises as  her  home. 

This  evidence  shows  conclusively  to  my  mind  that  the 
transaction  of  the  conveyance  of  the  lot  from  William 
Adams  to  Calvin  H.  was  a  mere  subterfuge,  and  that  it 
was  done  in  order  to  eject  the  appellant  from  the  prem- 
ises. The  whole  affair  was  evidently  a  scheme  of  cun- 
ning and  hypocrisy,  invented  for  the  purpose  of  ousting 
the  appellant  from  the  home  which  it  was  clearly  under- 
stood she  was  to  have  and  dnjoy  during  her  lifetime, — 
the  house  on  the  premises  where  she  was  taken  after  the 
marriage,  and  was  told  by  her  husband,  as  she  testified, 
"We  have  got  home  now;  this  is  our  home,"  and  told  her 
"to  kneel  down  and  thank  her  heavenly  Father  for  a 
home."  In  view  of  this  evidence,  the  conduct  of  William 
Adams  towards  the  appellant  is,  to  say  the  least,  unkind 
and  ungenerous.  Such  faithlessness,  illy  accords  with 
the  sentiments  of  honor,  justice,  and  charity  as  enter- 
tained by  the  broad-breasted  man  of  sin,  however  it  may 
be  regarded  by  pious  moralists  and  religious  zealots. 
But,  notwithstanding,  the  case  must  be  determined  in 
accordance  with  principles  of  jurisprudence;  the  merits 
of  the  controversy  have  to  be  considered  from  a  legal 
standpoint,  and  however  much  the  court  may  be  inclined 


254  Adams  v.  At>Aifi.  [Sup.  Ci. 

Opi&km  ef  the  Court  ^Tbn^mt,  C.  J. 

■to  conderan  didsiinulation  4ind  cruelty^  it  had  no  alterna* 
tive  except  to  administer  the  inflexible  rules  of  the  law. 
The  statute  provides  that  ^'  an  agreement  made  upon  con- 
sideration of  marriage  other  than  mutual  promise  to 
marry  is  void,  unless  the  same  or  some  note  or  memo- 
randum thereof  expressing  the  consideration  is  in  writ- 
ing," etc.     (Code,  sec.  785,  subd.  4.) 

The  agreement  alleged  in  the  complaint,  that  the  re- 
spondent William  Adams  agreed  with  the  appellant  to 
give  her  the  use  of  the  premises  for  her  home  during  her 
life  in  consideration  of  her  marrying  him,  rests  in  parol; 
and  if  proved  as  alleged,  I  do  not  see  how,  in  view  of  the 
statute,  we  could  hold  that  it  was  valid.  The  appeHant'a 
counsel  contends  that  it  was  sufficiently  performed  to 
take  the  case  out  of  the  statute;  but  no  performance  is 
shown,  aside  from  the  fact  that  the  parties  actually  inter- 
married, and  cohabited  as  husband  and  wife,  and  that  of 
itself  is  not  sufficient. 

We  are  not  authorized  to  construe  the  statute  as  though 
it  read  in  effect  that  an  agreement  made  in  considera- 
tion of  marriage  is  void,  unless  the  same  is  in  writing,  or 
unless  the  parties  actuaUy  consummate  the  ^marriage.  It  was 
not  intended  to  mean  that;  but  was  intended  to  mean 
that  all  antenuptial  agreements  concerning  settlements, 
advances,  and  other  pecilniary  matters,  made  upon  con- 
sideration of  marriage,  should  be  reduced  to  writing  in 
some  form,  in  order  to  prevent  frauds  and  perjuries.  A 
party  has  a  right  to  interpose  the  statute  as  a  defense  in 
all  such  cases,  unless  he  has  given  countenance  to  the 
performance  of  acts  by  the  adverse  party  upon  the  faith 
of  the  agreement  of  such  a  nature  that  the  latter  would 
be  materially  injured  if  the  agreement  were  not  carried 
out.  In  the  latter  case,  a  court  of  equity,  to  avoid  a 
fraudulent  use  being  made  of  the  dtaitute,  will  enforce 
the  performance  of  the  agreement.    But  acts  don^  prior 
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to  the  contract,  acts  merely  preparatory  or  ancillary  to 
the  agreement,  such  as  delivering  abstracts  of  title,  meas- 
luing  the  land,  drawing  up  deeds,  etc.,  marriage  alone, 
payment  of  the  pnce  in  whole  or  in  part,  do  not  consti- 
tute a  part  performance  withiu  th^  doctrine.  (Pomeroy's 
Eq.  Jur.,  sec.  1409,  note  1.) 

The  appellant  has  not  made  any  showing  entitling  her 
to  the  relief  prayed  for  in  her  complaint.  Her  husband 
no  doubt  gave  her  to  understand  that  he  would  famish 
her  a  house  and  support  her;  be  probably  pictured  to  her, 
in  glowing  colors,  a  beautiful  Eden,  in  which  they  would 
dwell  and  enjoy  a  continuous  fruition  of  felicity;  but  the 
'  promised  paradise  proved  to  be  the  premises  where  the 
parties,  after  their  marriage,  took  up  their  abode,  and, 
after  leading  a  cat-and-dog  life  for  a  couple  of  years,  the 
said  William,  in  order  to  eject  the. appellant  therefrom, 
sold  for  three  dollars,  and  the  payment  of  some  ancient 
debts,  amounting,  with  thirty-five  or  forty  years'  interest 
added,  according  to  his  estimate,  to  about  one  thousand 
dollars,  which,  ''feeling  the  uncertainty  of  life  and  strength 
in  his  old  age,''  he  became  suddenly  conscientious  about 
paying.  But  that  the  parties  entered  into  an  agree-* 
ment  whereby  the  said  William  agreed  to  give  the  ap- 
pellant the  use  of  the  premises  for  her  home  during  her 
life,  in  consideration  of  her  marrying  him,  is  hardly  sus- 
tained by  the  testimony.  Nor  is  it  shown  that  any  such 
agreement  was  sufficiently  performed  to  take  the  case  out 
of  the  statute.  She  did  nothing  that  I  can  discover,  aside 
from  the  marrying,  except  to  go  and  live  upon  the  prem- 
ises as  William  Adams's  wife.  The  property  was  not  set 
apart  to  her  as  a  home,  nor  any  intention  shown  to  de- 
vote it  to  such  use.  Nor  was  William  Adams  guilty  of 
any  such  fraud  as  -would  justify  the  enforcement  of  a 
specific  performance  of  such  an  agreement.  The  course 
he  pursued  in  making  a  sham  sale  of  the  premises  in 
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order  to  evict  his  wife  therefrom  was  vindictive  and 
mean.  The  action  to  dispossess  her  was  evidently  insti- 
tuted by  his  direction  and  for  his  benefit;  and  while  she 
has  no  standing  in  court  to  question  the  transaction,  yet 
I  think  he  should  be  required  to  pay  all  the  costs  of  the 
litigation.  His  attempt  to  turn  his  wife  into  the  street, 
without  food,  raiment,  or  shelter,  except  such  as  she  could 
provide  for  herself,  very  poorly  comports  with  that  vow 
he  took  at  the  marriage  altar,  before  the  same  heavenly 
Father  whom  he  told  her  to  kneel  down  and  thank  for 
the  beautiful  home  he  is  now  nefariously  scheming  to 
expel  her  from. 

The  appellant's  complaint  herein  will  be  dismissed 
upon  the  payment  by  the  respondent  of  the  costs  as  above 
suggested. 


BBBBI  BBBB 

I'lT  fee  [Filed  Jumaty  15,  18S9.1 

CHARLES    E.  DUNHAM,  Respondeht,  v.  Q.  SHIN. 
DLER  &  CO.,  Appellants. 

TBA5srroBr  AcnoHS — Jubisdiction.  —  All  aetiona  not  required  to  be  com* 
meneed  and  tried  in  the  oonnty  in  which  the  subject  of  the  action  or  aome 
part  thereof  b  situated,  or  which  are  not  for  a  penalty  or  forfeiture  im- 
posed by  statnte,  or  are  not  against  a  pnblio  officer  or  person  appointed  to 
execute  his  duties  for  an  pct  done  by  him  in  virtue  of  his  office,  etc,  must 
be  commenced  in  the  county  in  which  the  defendants  or  either  of  them 
reside  or  may  be  found  at  the  coaimenoement  of  the  action,  and  the  court 
will  not  acquire  jurisdiction  over  the  person  of  the  defendant  unless  so 
commenced. 

Partnership  —  How  Implsadxd.  —  A  partnership  cannot  be  sued  aa  aucfa. 
The  namea  of  ita  membera  muat  be  aet  out  in  the  complaint  and  aummoD% 
and  a  aenrice  upon  a  peraon  not  named  therein,  although  certified  by  the 
aheriff  in  his  return  to  be  a  member  of  the  partnerahip,  ia  a  nullity. 

Appeal  from  the  Circuit  Court  for  the  county  of  Wasco. 
Atwater  &  Storey^  for  Respondent. 
WilliamB  &  WiUiaTM^  for  Appellaatcu 
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By  the  Coubt.t— This  appeal  is  from  a  jadgment  ren- 
dered in  form  by  the  clerk  of  said  cjroi^it  court  in  vaca- 
tion. The  respondent  filed  in  the  odO^^e  of  the  said  clerk 
a  complaint  against  the  appellants,  dei^ig^ating  them  as 
G.  Shindler  &  Co.,  defendants.  He  thei^^pon  issued  a 
summons  directed  to  O.  Shindler  &  Co.  as  defendants. 
The  summons  was  in  the  usual  form,^  requiring  the  4q- 
fendants  to  appear  and  answer  tjbye  complaint  in  the 
action  within  ten  days  from  the  4ate  of  the  service  of 
the  summons  upon  ihem^if  served  within  Wasco  County, 
or  if  served  within  any  other  county  of  the  state,  t^en 
within  twenty  days.  The  summons,  it  appears,  waasent 
to  the  sheriff  of  the  county  of  Multnomah  for  service,  who 
returned  the  same  with  a  certificate  thereon  indorsed  and 
signed  by  him,  which  is  to  the  effect  tbi^t  he  seryed  it 
within  said  county  of  Multnomah  on  the  sixteenth  day 
of  April,  1888,  on  the  said  G.  Shin^dler  $  Co.,  by  deliver- 
ing a  copy  thereof  prepared  and  certified  to  by  him  as 
sheriff,  together  with  a  copy  of  the  compjiaint  prepared 
and  certified  by  George  H.  Thompspp,  ^lerk  of  Wasco 
County,  to  D.  W.  Shindler,  a  member  of  the  firm  of  G. 
Shindler  &  Co.  Subsequently,  on  motion  of  the  respond- 
ent's counsel  to  enter  default  and  judgment,  the  said  <\lerk 
proceeded  and  entered  a  judgment  in  favor  9f  the  respond- 
ent and  against  G.  Shindler  &  Co.  in  the  said  circuit  court 
for  the  sum  of  $268.07,  to  draw,  interest  at  the  rate  of  ten 
per  cent  per  annum,  besides  (30  as  a^orneys'  fees,  and 
#21  costs  and  disbursements. 

The  complaint  in  the  action  was  upon  an  alleged  agree- 
ment of  the  appellants  to  pay  respondent  two  promissory 
notes  and  interest,  executed  to  the  respondent  by  D.  W. 
and  E.  L.  Crop.  The  action  was  a  tranpitory  one,  and 
was  required  by  the  cede  to  be  comixi^oed  find  tried  in 
the  county  in  which  the  defendwts  or  either  of  them  re- 
sided or  might  be  found  at  the  commencement  of  the 
xvn.OE.— 17 
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action;  or  if  none  of  the  parties  resided  in  the  state,  the 
same  could  be  tried  in  any  county  which  the  plaintiff 
might  designate  in  the  complaint.  It  was  not  an  action 
in  which  the  summons  could  be  served  in  any  other 
county  than  that  in  which  the  venue  was  laid,  and  the 
respondent's  attorneys  should  have  so  understood  it 
Such  a  course  of  procedure  is  trifling  with  the  adminis- 
tration of  justice,  and  cannot  be  tolerated.  The  only  ob- 
ject to  be  gained  by  such  practices  is  to  harass  and  annoy 
parties.  Any  one  who  reads  the  code  must  know  that 
such  an  action  as  the  one  attempted  to  be  commenced 
herein  has  to  be  brought  against  a  defendant  where  be 
resides  or  is  found.  To  send  a  summons  into  another 
county  for  service,  unless  the  action  is  local,  is  contrary 
to  the  practice  and  precedents  in  this  state  which  have 
existed  for  the  last  twenty-five  years,  and  members  of  the 
bar  have  no  excuse  for  being  ignorant  upon  that  subject. 

The  judgment  appejtled  from  is  fatally  erroneous  upon 
another  ground:  a  partnership  cannot  be  sued  as  such; 
the  names  of  its  members  must  be  set  out  in  the  com- 
plaint and  summons.  That  is  an  old  and  well-established 
rule.  The  respondent  could  not  give  the  court  jurisdic- 
tion of  the  person  by  having  service  of  the  summons 
made  upon  a  party  not  named  therein,  except  in  the  case 
of  substituted  service.  G.  Shindler  <fe  Co.  were  not  served 
by  the  service  upon  D.  W.  Shindler.  The  sheriff  certify- 
ing in  his  return  that  the  latter  was  a  member  of  said 
company  was  no  evidence  that  he  was  so.  It  was  not 
the  province  of  the  sheriff  to  find  out  who  the  members 
of  the  firm  of  G.  Shindler  &  Co.  were.  It  was  his  busi- 
ness to  serve  the  persons  named  defendants  in  the  sum- 
mons. It  is  to  be  hoped  that  such  a  course  as  the  one 
which  has  been  pursued  in  this  case  will  not  again  be 
attempted;  it  is  discreditable  to  the  profession. 

The  judgment  will  be  reversed. 
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[Filed  Janoaiy  15,  1889.] 

MAY  DAVIS,  Respondent,  v.  S.  P.   SLADDEN,  Ap- 
pellant. 

Sfbgial  Daxaoi — Slakdsr—  Actionable  Wobds.  -^  At  common  law,  there 
was  no  redrees  for  defamatory  words,  unless  they  imputed  a  crime,  or  re- 
lated to  a  man's  profession  or  trade,  or  caused  some  special  damage. 

SraciAL  DAMAon  — Whxn  must  be  Allboed  and  Pboyen^  —Words  spoken 
of  a  female  charging  her  with  adultery  or  fornication  or  incontinence  in 
any  form  were  not  actionable  unless  special  damage  ensued,  which  were 
required  to  be  alleged  and  proved. 

8LA2IDBB -*  AcnoN  voB  AT  CoKMON  Law.  —  Defamation  was  a  subject  of 
spiritual  censures,  the  remedy  for  common  bad  language  being  in  the 
ecclesiastical  courts;  and  the  fact  that  it  was  so  explains  the  reason  of 
.    the  rule  as  it  exists  at  common  law. 

BocLBSZABncAL  GonBTB — JuBis DICTION  ov.  —Adultery  being  a  spiritual  of- 
fense, eognixable  only  in  the  ecclesiastical  courts,  and  the  punishment 
being  confined  to  the  infliction  of  penance  pro  sahUe  animaf,  it  resulted, 
to  avoid  punishing  a  party  twice  for  the  same  words,  that  to  charge 
a  married  woman  with  adultery  was  not  actionable  per  se,  and  that  no 
redress  could  be  obtained  therefor  at  common  law,  without  special  damage 
is  shown. 

8TATDTB  Law — EiTBCT  ov  IN  ACTIONS  FOB  Slanbkb.  — And  this  is  the  rule 
^plied  to  the  several  states  in  which  the  common  law  prevails,  where 
such  offenses- as  adultery  and  fornication  have  not  been  made  indictable  by 
statute. 

'Worm  Actionable  pbb  8e.  — Wordsr  then,  are  actionable  in  themselves  only 
vriiere  an  offense  is  imputed  by  them  for  which  the 'party  is  liable  to  in- 
dictment and  punishment,  either  at  common  law  or  by  the  statute. 

Ij>. — Imftttino  Adultebt  to  Mabbied  Woman. —To  say  of  a  married 
woman  that  she  is  a  prostitute  is  necessarily  to  impute  to  her  the  guilt  of 
adultery,  and  as  under  our  criminal  code  adultery  is  indictaUe  and  pun* 
iahable»  such  words  charge  a  crime,  and  are  actionable  per  se, 

[On  Reheabino.  —  Filed  Maboh  14, 1889.] 
Slaiidbb — Repetition — Justifioation.  — Slanderous  words  cannot  be  jus* 
tified  by  proof  that  the  defendant  only  repeated  what  he  heard  another 
person  say  concerning  the  plaintiflL 

Appeal  from  Lane  County. 

8.  W.  Condon,  George  A.  Dorris,  and  J.  K.  Weatherford, 
for  Respondent 
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C.  B,  Bellinger,  L.  Bilyeu,  and  Washburn  &  Woodcock, 
for  Appellant. 

Lord,  J. — This  is  an  aetion  for  slander.  The  complaint 
alleges  that  the  defendant,  in  the  presence  and  hearing  of 
L.  B.  Bossman  and  other  persons,  falsely  and  maliciously 
spoke  of  and  concemiag  plaintiff  as  follows:  "Fen ton 
sent  those  two  prostitutes  to  talk  with  my  wife  *'  (meaning 
this  plaintiff  and  her  mother).  And  at  the  same  time  and 
place,  as  follows:  "Do  you  think  more  of  the  little  fee 
yon  will  get  out  of' these  low,  disrepntable  people  [mean- 
ing the  plaintiff]  than  you  do  of  the  friendship  of  my 
wife."  And  as  follows:  "If  you  bring  n^y  wife  into  court 
against  this  prostitute  [meaning  the  plaintiff],  she  nor 
none  of  our  family  will  ever  speak  to  you  a^ain";  aud 
"my  wife  would  nj^i  have  that  prostitute  on  her  land 
[meaning  by  ^  that  prostiti^ '  the  plaintiff],  not  for  any 
money.  All  the  neighbors  are  complaining  about  it  now. 
You  reside  in  that  neighborhood  yourself,  and  cannot 
afford  to  have  such  people  there.''  That,  at  the  tiqae  of 
uttering  said  words  by  the  defendant,  the  plaintiff  was 
and  now  as-axtarried  woman,  aad  haa  a  husband  living, 
and  has  «Ycrr  i)orae  a  good  aamie  and  ehaBaeter  above  re- 
proach, etc. 

The  coniplaint  does  not  allege  special  damages  result- 
ing from  the  speaking  of  the  woeds  by  the  defendant,  and 
the  only  question  raisefd  is:  Are  thewords  charged  action- 
able per  se  t 

The  dietiaotion  early  taken  in  the  law  between  words 
ttctkmable  and  'words  not  actionable  in  tliioiiiselves  is, 
that  in  the  former  the  law  adjudges  them  to  be  in- 
juries, though  no  special  loss  can  be,  proved,  while  in  the 
latter,  in  addition  to  the  words,  it  was  necessary  for  the 
plaintiff  to  allege  and  pMve  special  damf^ges.  The  more 
diflScult  and  vexed  question,  however,  hc^  been  to  dete^ 
mine  what  words  were  actionable  per  u. 


1 
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It  was  said  by  Spence>  J.,  thai  'Hhere  is  uot,  perhaps, 
upon  any  subject  so  much  uncertainty  in  the  law  as 
when  words  shall  be  in  themselves  actionable/'  (Brooker 
v.  Coffin^  5  Johns.  192.)  And  it  may  have  been  for  some 
such  reason  that  Holt,  C.  J.,  more  than  a  century  before, 
was  led  to  say  that  **  it  was  not  worth  while  to  be  learned 
on  the  subject." 

At  common  law,  there  was  no  redress  for  d^amatory 
words,  unless  they  imputed  a  crime,  or  related  to  a  man's 
trade  or  profession,  or  caused  some  special  damages.  It 
mattered  not  that  the  words  spoken  involved  an  attack 
on  personal  character,  or  how  gross  the  immorality  or 
moral  delinquency  imputed  by  them,  unless  they  charged 
a  crime,  such  words  were  only  actionable  when  special 
damage  ensued.  The  rule'  as  laid  down  by  Starkie  is, 
that  ''no  charge  upon  the  plaintifif,  however  foul,  will  be 
actionable,  unless  it  be  an  offense  punishable  in  a  tem-* 
poral  court  of  criminal  jurisdiction."  (1  Starkie  on 
Slander,  21.)  Except  when  applied  to  a  person  in  his 
calling  or  the  conduct  of  his  business,  as  to  say  of  a  man 
he  is  a  "cheat"  or  a  "swindler"  {Chase  v.  Whitlock^  3 
Hill,  138;  Wererlmch  v-  Trcme,  2  Watts  &  S.  408;  Oshome 
V.  Bacany  6  Cush.  185),  or  a  "damned  rogue"  (Oahky  v* 
Farrington^  1  Johns.  Gas.  129;  Caldwell  v.  Abbey ,  Hardin, 
529),  or  a  "scoundrel"  or  "blackleg"  (ToMel  v.  Capron,  1 
Denio,  250;  Stevenson  ▼.  Hayden,  2  Mass.  409;  Ford  v. 
Johnson,  21  Oa.  899;  ArtieUa  v.  Ariietta,  15  La.  Ann.  48), 
is  not  actionable.  ^Nor  were  words  imputing  to  a  female 
adultery  or  fornication,  or  a  want  of  chastity  in  any  form, 
actionable,  unless  fecial  damage  ensues  and  is  shown^ 
(Gaseoigne  v.  Ambler,  2  Ld.  Baym.  1004;  Graves  v.  Blan- 
chard,  2  Salk.  695;  5  Hurl.  &  N.  534;  Wilby  v.  Elston,  65 
Eng.  Com.  L.  141;  Brooker  v.  Coffin,  5  Johns.  188;  Breys  v. 
Gillespie,  2  Johns.  115;  SUmi  v.  Wood,  1  Blackf.  71;  ElUott 
r.  Adesbwry,  2  Bibb,  473;  Beaeh  y.  Rauney,  2  Hill,  309; 
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Woodbury  v.  Thompson,  3  N.  H.  194;  1  Starkie  on  Slander, 
166;  Townsend  on  Slander  and  Libel,  sec.  172.) 

Except  in  London  and  some  other  particular  places,  it 
is  the  settled  law  of  England  that  to  charge  a  woman  with 
incontinence  or  adultery  is  not  actionable  at  common 
law,  unless  special  damage  is  alleged  and  proved.     So  dis- 
creditable was  the  state  of  the  law  in  that  country  in 
making  it  so  ^i&cxxlt  Jfor  a  female  to  obtain  redress  for 
slanders  on  her  moral  chat«$ter,  that  Lord  Brougham 
was  induced  to  say:  "I  may  iai5?\ent  the  unsatisfactory 
state  of  our  law,  according  to  whiclMhe  imputation  by 
words  however  gross,  on  an  occasioff^^o^^ver  pubhc, 
upon  the  chastity  of  a  modest  matron  orSpure  virgin  is 
not  actionable  without  proof  that  it  has  actll|^  produced 
special  temporal  damage  to  her;  but  I  am  hte  ^^^7  *^ 
declare  the  law."     (Lynch  y.  Knight,  9  H.  L.  (S^  592.) 
The  reason  of  this  principle  is  ascribed  to  the  fat  *'^** 
originally  the  remedy  for  common  bad  language  wi  ^^ 
the  ecclesiastical  courts.  \ 

Defamation  was  a  common  subject  for  spiritual  c\ 
sures,  and  Mr.  Justice  Stephen  says:  "And  the  fact  thi 
it  was  so  explains  the  rule  of  the  common  law  that  nc 
action  lies  for  words  spoken,  unless  they  impute  a  crim©^ 
or  relate  to  a  man's  profession  or  trade,  or  cause  special 
damage.''     (2  Stephen's  History  of  the  Criminal  Law  of 
England,  409.) 

In  Palmer  v.  Thorpe,  2  Coke,  part  4,  p.  20,  it  i\  said: 
*' Touching  defamations  determinable  in  the  eccleMja-sti- 
cal  court,  it  was  resolved  that  such  defamations  oYs^^ 
to  have  three  incidents:  1.  That  it  concerns  maw®^® 
merely  spiritual  and  determinable  in  the  ecclesiastl 
court,  as  for  calling  him  ''heretic,  schismatic,  adulte 
fornicator,"  etc. 

The  application  of  this  principle  is  well  illustrated 
Byron  v.  Eames,  12  Mod.  106,  in  an  action  on  the  case  foi 
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saying  a  woman  had  a  bastardy  etc.,  where  it  was  moved 
in  arrest  of  judgment  that  the  words  are  not  actionable, 
because  they  are  of  spiritual  connusance,  and  no  tempo- 
ral loss  accrues,  and  the  court  say:  ''These  words  are 
most  scandalous  of  a  young  woman,  so  that  were  it  res 
nova  perhaps  an  action  would  lie;  but  there  are  many 
authorities  to  the  contrary.  It  is  a  crime  of  which  the 
ecclesiastical  court  has  connusance;  and  it  is  not  reason- 
able that  the  party  should  be  liable  to  defamation  and 
an  action  too/'  As  a  consequence,  to  avoid  punishing  a 
party  twice  for  the  same  words,  the  temporal  courts  held 
that  such  words  were  not  actionable  per  se. 

Adultery,  then,  being  a  spiritual  offense,  cognizable 
only  in   the  ecclesiastical  courts,  and  the  punishment 
being  confined  to  the  infliction   of  penance  pro  salute 
animXf  it  resulted  that  to  charge  a  married  woman  with 
adultery  was  not  actionable  per  «6,  and  that  no  redress 
could  be  obtained  therefor  at  common  law,  without  spe- 
cial damage  ensues,  which  must  be  alleged  and  proved, 
^d  this  is  the  law,  with  few  exceptions,  in  the  several 
.states  in  which  the  common  law  prevails  in  this  coun- 
ty, where  such  offenses  as  adultery  and  fornication  have 
lot  been   made  indictable  by  statute.     It  must,  then, 
the   law  in  this  state,  unless,  by  force  of  legislative 
mction,  the  words  alleged  impute  a  crime  involving 
^oral  turpitude. 

Tested,  therefore,  by  the  common  Faw,  the  words  al- 

)ged  are  not  actionable  per  se,  and  as  no  special  damage 

is  alleged,  no  case  is  stated     But  as  the  offense  of  adul- 

/tery  is  now  made  by  our  criminal  code  an  indictable 

felony,  a  punishable  offense  involving  moral  turpitude, 

the  inquiry  now  is,  Do   the  words  spoken  and  alleged 

necessarily  and  by  reasonable  intendment  charge  the  de- 

^fendant  with  the  crime  of  adultery?    For  if  they  do,  the 

**®^  /'jhrords  are  actionable  jper  *c,  and  a  case  is  stated,  though 


atedi^ 
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no  Special  damage  is  alleged.  By  reference  to  thd  com-* 
plaint,  it  will  be  seen  that  the  word  forming  the  gist  of 
the  action  is  the  word  ''prostitate"  several  times  repeated 
and  applied  to  the  plaintiff.  K  the  word  ''prostitute/' 
as  thus  applied  to  the  plaintiff,  implies  the  crime  of  adul- 
tery, then  the  word  is  actionable  per  se,  and  no  special 
damage  need  to  be  shown  in  order  to  maintain  the  ac- 
tion. What,  then,  are  the  acts  or  practices  of  a  female 
which  constitute  her  a  prostitute?  Undoubtedly,  as  ordi- 
narily understood  and  applied  by  mankind,  they  are  such 
acts  or  practices  as  consist  in  common  lewdness  of  the 
female  or  in  an  indiscriminate  intercourse  with  men  for 
hire.  A  prostitute,  therefore,  is  a  female  given  to  pro- 
miscuous sexual  intercourse  for  the  sake  of  gain.  This  is 
the  definition  of  the  books. 

Said  Apploton,  C.  J.:  "A  prostitute  is  a  female  given 
to  indiscriminate  lewdness  for  gain;  it  is  the  practice  of 
a  female  offering  her  body  to  an  indiseriminate  intercourse 
with  men."  (State  v.  St&yall^  54  Me.  27;  Carpenter  v.  Peo^ 
pie,  3  Barb.  603;  Commonwealth  v.  Cook,  12  Met.  93;  Stai^ 
V.  Ruble,  8  Iowa,  453;  Osbom  v.  State,  52  Ind.  528;  Fanhe- 
stock  V.  State,  102  Ind.  16*J;  Shee^iey  v.  Cokley,  43  Iowa, 
185.) 

When,  then,  the  Word  "prostitute'*  is  applied  to  a 
woman,  it  is  meant  that  she  is  given  tb  the  practice  of 
offering  her  body  to  promiscuous  intercourse  with  mea 
fbr  gain.  Adultery  may  be  committed  by  one  act  of 
illicit  intercourse,  but  the  female  to  whom  the  word 
"prostitute"  caii  be  applied  has  only  gained  that  char- 
acter by  a  lotig  continuance  in  the  vi6e  of  lewdness.  It 
necessarily  denotes  one  who,  if  married,  has  committed 
liumerous  ikdulteries,  and,  under  our  code,  rendered  her- 
self liable  to  indictment  and  criminal  punishment. 

As  a  married  woman,  the  plaintiff  could  not  be  a  pros* 
titute  without    having  committed    repeated   adulteries. 
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Such  IB  the  direct  and  legal  consequences  of  the  illicit 
acts  which  make  up  the  character  of  a  prostitute  when 
the  woman  is  married.  To  say  of  a  married  woman  that 
she  is  a  '' prostitute  **  is  necessarily  to  impute  to  her  the 
guilt  of  adultery,  and  as  under  our  law  adultery  is  indict- 
able and  punishable,  such  words  charge  a  crime  and  are 
actionable  per  se.  Such  has  been  the  holding  in  the  sev- 
eral states  which  have  statutes  making  adultery  a  punish- 
able  offense,  and  the  decisions  have  gone  on  the  ground 
that  such  charge,  if  true,  rendered  her  liable  to  punish- 
ment  under  sueh*  statutes. 

In  KUwin  v.  Bwuman^  63  Wis.  244,  it  was  held  that 
words  accusing  a  married  woman  of  being  a  prostitute 
are  actionable  per  w.  So  in  Rar^her  v.  Goodrich,  17  Miss; 
82,  words  accusing  a  married  woman  with  being  a  whore 
were  held  actionable  per  se.  (See' also  Sheehey  v.  Cokley, 
43  Iowa,  185;  Pledger  V.  Hathcock,  1  Ga.  551.)  In  short, 
where  adultery  or  fornication  is  made  indictable  by  stat« 
ute,  words  imputing  that  a  person  has  been  guilty  of 
such  an  offense  are  actionable  in  themselves.  (Stiber  v. 
Wjffud,  19  Mo.  513;  Miller  v.  Parriihy  8  Pick.  385;  Tru^ 
man  v.  Taylor^  4  Iowa,  424;  Baudershdp  v.  JBoe,  23  Pa.  St 
82;  Buford  v.  Wible^  32  Pa.  St.  95;  Spencer  v.  McMasters^ 
16  111.  405;  Moberly  v.  Preston,  8  Mo.  462;  Nelson  v.  -Bar- 
net,  46  Ind.  163;  Symmonds  v.  Cartet,  32  N.  H.  458;  Strobet 
V.  Whitney,  31  Minn.  384;  Klewiny.Baufnan,  53  Wis.  244; 
Odgers  on  Libel  and  Slander,  84,  and  note.)  It  is  no 
longer  the  rule  that  the  words  alleged  to  be  slanderous 
are  to  be  construed  in  mitiori  eensu,  but  they  are  to  be 
taken  in  their  ordinary  sense,  as  they  would  naturally  be 
understood  by  those  to  whom  they  were  addressed. 

If  the  words  fairly  import  the  charge  of  a  crime,  and 
would  be  so  understood  by  mankind,  the  injury  is  inflicted 
on  the  character  of  the  plaintiff  as  completely  and  fully 
as  if  the  crime  had  been  imputed.    ( Woodv>orth  v.  Mead^ 
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iyw8,  5  East,  463;  Walton  v.  Singleton,  7  Serg.  &  R.  450; 
Demarest  v.  Haring,  6  Cow.  76;  Duncan  v.  Brown^  15 
B.  Mod.  136;  Dixon  v.  Stewart,  33  Iowa,  125;  BxrtUrfield 
v.  Buffon,  9  N.  H.  156$  Hancock  v.  Stephens,  11  Humph. 
507.) 

''  If  you  bring  my  wife  into  court  against  this  prostitute 
[meaning  tlie  plaintiff],  she  nor  none  of  our  family 
will  ever  speak  to  you  again";  "My  wife  would  not  have 
that  prostitute  on  her  land,  not  for  any  money";  ''AH  the 
neighbors  are  complaining  about  it;  you  reside  in  that 
neighborhood  yourself,  and  cannot  afford  to  have  such 
people  there,"  etc; — the  plain  and  obvious  import  of  this 
language  was  to  impute  to  the  plaintiff  the  guilt  of  re- 
peated adultery.  No  one  could  hear  such  language  uttered 
without  understanding  from  it  that  the  defendant  in- 
tended to  charge  the  plaimtiff  with  promiscuous  or  illicit 
intercourse  with  men  for  gain.  Indeed,  according  to  its 
natural  import,  such  was  the  activity  and  notoriety  with 
which  the  plaintiff  was  plying  the  lewd  and  indiscrimi- 
nate practices  of  the  prostitute  that  ''all  the  neighbors  were 
talking  about  it."  No  phraseology  could  have  been  used 
which  would  have  conveyed  to  the  mind  more  plainly  or 
explicitly  her  want  of  chastity,  and  her  guilt  of  adultery^ 
if  the  words  used  were  true,  as  before  stated. 

Words  are  actionable  in  themselves,  either  at  common 
law  or  by  the  statute,  where  an  offense  is  imputed  by 
them  for  which  the  party  is  liable  to  indictment  and 
punishment.  In  this  state  the  breach  of  chastity,  whether 
by  adultery  or  lewd  cohabitation,  is  punishable  by  statute 
(Code,  sees.  1858,  1862);  and  as  the  words  used  impute  a 
crime  involving  moral  turpitude,  and  punishable  by  the 
statute,  they  are  actionable  per  se,  and  special  damage 
need  not  be  alleged  to  maintain  the  action. 

It  may  be  true,  as  suggested  by  counsel,  that  the  case 
presents  some  harsh  features,  but  we  must  apply  the  law 
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as  ve  find  it,  or  make  a  bad  precedent,  because  the  case 
is  a  hard  one.  As  to  the  other  error  alleged  upon  which 
the  appeal  is  based,  the  argument  did  not  indicate  much 
reliance  was  placed  in  it,  the  instructions  asked  seems 
inconsistent  with  the  language  charged  and  found  to  be 
true.  However,  if  counsel  desire  it,  we  will  hear  furtlier 
argument  upon  that  point.  But  as  the  case  now  stands, 
we  must  affirm  the  judgment. 

PBTITION  FOR  REHBARIKG. 
[Filed  March  14,  1S89.] 

8TRAHA17,  J. — A  doubt  was  suggested  by  the  court 
when  this  case  was  first  argued,  whether  or  not  the  words 
charged  in  the  complaint  were  actionable  per  «e,  and 
counsel  on  both  sides  devoted  their  time  to  the  consid- 
eration of  that  question.  A  conclusion  was  reached  ad- 
verse to  the  appellant  on  that  question.  The  opinion 
failed  to  notice  some  instructions  asked  by  the  appellant 
upon  the  trial  in  the  court  below,  which  were  refused, 
and  exceptions  duly  taken.  On  his  application  a  rehear- 
ing was  allowed  for  the  purpose  of  enabling  the  court 
to  further  examine  those  exceptions.  The  instructions 
which  were  refused  are  as  follows: — 

''5.  If  you  find  from  the  evidence  that  the  slanderous 
words  alleged  in  plaintiff's  complaint  to  have  been  spoken 
by  defendant  were  first  spoken  in  substance  by  witness 
George  A.  Dorris,  to  the  defendant,  and  that  what  Slad- 
den said,  if  he  said  anything  at  all,  was  said  only  to 
Dorris,  and  in  repetition  only  of  what  Dorris  had  said, 
and  that  Sladden  did  not  claim  to  know,  and  did  not 
know,  the  character  or  reputation  of  plaintiff,  but  that 
Dorris  did  claim  to  know  her  reputation,  then  there 
would  be  no  slander  on  the  part  of  Sladden. 

^'6.  If  you  find  from  the  evidence  that  the  person  to 
whom  the  words  in  the  complaint  are  alleged  to  have 
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been  addressed  first  assailed  the  character  of  plaintiff, 
and  pretended  to  know  what  her  character  was,  and  that 
whatever  words  were  used  by  defendant  concerning  the 
character  of  plaintiff  were  a  repetition  in  substance  of 
what  said  person  had  related  to  def^dant  concerning 
the  character  of  plaintiff,  and  that  whatever  words  were 
used  by  defendant  concerning  the  character  of  plaintiff 
were  used  upon  the  condition  that  said  person  was  relat* 
iug  the  truth  concerning  the  character  of  said  plaintiff, 
then  there  was  no  slander  used  by  thiff  defendant,  and 
your  verdict  must  be  for  the  defendant." 

It  may  be  doubted  whether  or  not  there  waa  any  evi- 
dence before  the  jury  that  would  have  justified  the  giving 
of  these  instructions  under  any  view  of  the  law.  The 
defendant  himself  testified  that  Mr.  Dorris  did  not  say 
they  were  prostitutes;  the  word  "prostitute"  was  not  used 
during  the  entire  conversation.  It  is  true  that  in  another 
part  of  his  evidence  the  defendant  says  that  all  he  said 
on  the  occasion  in  question  which  referred  to  the  plain- 
tiff was  only  repetitions  of  what  Mr.  Dorris  had  said  to 
him.  But  waiving  this  question,  and  assuming  that 
there  was  some  evidence  before  the  jury  which  tended  to 
prove  that  what  the  defendant  said  at  the  time  was  a 
repetition  of  the  slanderous  langui^o  used  by  Mr.  Dorris, 
and  the  question  is  presented  whether  or  not  such  repeti- 
tion was  justifiable.  In  other  words,,  does  th«  fact  that  it 
was  a  repetition  entirely  exempt  and  excuse  the  person 
who  repeats  it  from  all  personal  responsibility?  Lard 
Northampton^ 9  CasCy  12  Coke,  134,  decided  in  the  star- 
chamber  in  1613,  seems  to  give  some  sanction  to  the 
appellant's  claim;  but  that  case  has  not  been  generally 
followed,  neither  in  England  nor  in  this  country.  More 
than  that,  the  book  containing  it  is  one  of  questionable 
authority.     (Odgers  on  Libel  and  Slander,  162, 163.) 

But  it  is  believed  that  the  very  decided  weight  of 
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authority  in  this  country  is  that  any  person  who  pub- 
lishes a  blander  conoerning  another  is  responsible  for  his 
act,  notwithstanding  the  words  published  may  he  mere 
repetitions  of  what  the  speaker  had  heard  some  other 
person  say.  (FowUrv,  Chichester,  26  Ohio  St.  9;  Kennedy 
V.  McLauffhlin,  5  Gray,  8;  Stevens  v.  Hartwdl,  11  Met. 
642;  InTnann  v.  Foster,  8  Wend.  602;  Treat  v.  Brovming,  4 
Conn.  408;  Sans  v.  Joerries,  14  Wis.  .722;  State  v.  Butt- 
min,  15  La.  Ann.  166;  Evans  v.  Smith,  5  T.  B.  Mon.  264; 
Fitzgerald  v.  Stewart,  53  Pa.  St.  343;  Wolcott  v.  Hall,  6 
Mass.  513;  Alderman  v.  French,  1  Pick.  1;  Bodwell  v. 
Swan,  3  Pick.  376;  Watson  v.  Buck,  5  Cow.  499;  Root  v. 
King,  7  Cow.  613;  Cole  v.  Perry,  8  Cow.  213;  Mapes  v. 
Weeks,  4  Wend.  659;  Sheahan  v.  CoJKn«,  20  111.  325;  Dams 
V.  Kennedy,  21  N. H. 318;  Smithy.  Buckeker,  4  Rawle,  294; 
Freeman  v.  Price,  2  Bailey,  115;  Townsend  on  Slander, 
0ec8.  114, 210,  and  note  8.) 

These  authorities  conclusively  show  that  one  who  re- 
peats a  slander  cannot  be  exonerated  on  that  ground, 
and  therefore  it  would  have  been  error  for  the  court  to 
have  given  the  instructions  asked  by  the  defendant. 

A  number  of  authorities  hold  that  the  fact  may  be 
shown  in  mitigation  of  damages.  (Hinkle  v.  Davenport, 
38  Iowa,  856;  Fowler  v.  Gilbert,  38  Mich.  .292;  Hewitt  v. 
Pioneer  Press  Co.,  28  Minn.  178;  Parker  v.  McQuam,  8 
B.  Mon.  16;  Williams  v.  Greenwade,  3  De^jxai,  432.) 

But  the  instructions  asked  did  not  present  that  ques- 
tion, and  we  are  therefore  precluded  from  considering  it. 
In  reaching  this  conclusion,  the  court  has  been  guided 
solely  by  the  law,  and  here  properly  our  duty  ends;  but 
we  cannot  forbear  saying  that  there  were  some  facts  and 
circumstances  connected  with  the  eaye  which  ought  to 
have  entitled  the  defendant  possibly  to  a  more  lenient 
ooasidenaUon  at  the  hands  of  the  jury  than  he  appears 
to  have  received,  prominent  amongst  which  is  the  fact 
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that  he  did  not  seek  the  interview  in  which  the  slander- 
ous language  is  alleged  to  have  been  used,  and  the  pecu- 
liar circumstances  under  which  that  interview  occurred, 
and  which  ought  somewhat  to  have  mitigated  the  dam- 
ages. But  we  are  powerless  to  interfere  only  for  error 
in  law  occurring  at  the  trial,  and  the  circumstances 
adverted  to,  being  entirely  matters  of  fact,  were  exclu- 
sively for  the  jury,  and  we  cannot  interfere. 
The  judgment  of  the  court  must  therefore  be  affirmed. 


[Filed  Jaimary  15,  1880.] 

THOMAS  MONTEITH,  Appellant,  v.  T.  E.  HOGG, 

Respondent. 

« 

AssiONMXirr  mr  Dsbtor— Effect  of  on  Liqal  Tttlb  of  Absionsb  to  Pbop- 
XBTV.  — Aa  aasignment  whereby  a  debtor  oonveyt  all  his  property  for  the 
benefit  of  his  creditors  amoiuits  to  a  complete  cession  or  surrender  of  his 
property  to  his  creditors.  It  operates  to  vest  in  the  assignee  the  legal 
title  to  tlie  properl. ,  but  the  lieneficial  interest  is  in  the  cestui  que  trust  for 
the  creditors.  He  is  seised  for  them,  not  for  himself,  and  the  moment  he 
is  seised  the  substantial  interest  passes  ont  of  him  to  them. 

Id.  — Resulting  T&ust  as  to  th£  Besidub  or  Pbocxsdb.  —  After  the  assign- 
ment the  assignor  has  no  legal  or  equitable  rights  in  the  assigned  property 
nntil  the  purposes  of  the  trust  are  satisfied,  when  a  trust  results  in  his 
JEavor  in  the  residue,  if  any  there  should  be,  of  the  unappropriated  prop- 
erty or  its  proceeds. 

ASSIONOB  —  EFFiECT  OF  HIS  CONTRACTS  ON  THE  ASSIGNED  PrOPBBTT.  —  Until  the 

debts  are  paid  imd  the  trust  fully  performed,  the  assignor  has  no  interest^ 
legal  or  equitable,  upon  which  to  base  a  contract  in  the  assigned  property^ 
and  consequently,  any  contract  made  in  relation  thereto  is  without  valid- 
ity, and  cannot  be  enforced. 

Appeal  from  the  Circuit  Court  for  the  county  of  Linn. 

J.  C.  Powell  and  J.  R.  K  Blackburn,  for  Appellant. 

J.  W.  Wh^illey,  W,  R.  Bilyeu,  and  Wolvertan  &  Irvine,  for 
Respondent. 
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LoBD|  J. — This  is  a  suit  in  equity  originating  in  a 
cross-bill  to  an  actioA  of  ejectment,  to  which  a  demurrer 
was  sustained,  and  a  decree  rendered  therein,  from  which 
this  appeal  is  brought. 

Sufficient  facts  to  understand  the  question  raised  are 
these:  The  plaintiff  being  indebted  on  four  promissory 
notes,  with  one  D.  B.  Monteith  as  surety,  to  secure  him 
mortgaged  the  real  property  included  in  this  suit.  Sub- 
sequently D.  B.  Monteith  foreclosed  the  mortgage,  but 
prior  to  the  sale  by  the  sheriff,  the  plaintiff  and  the  said 
Monteith  made  an  agreement  to  the  effect  that  he  was  to 
bid  in  the  property  for  the  amount  of  the  mortgage,  which 
was  alleged  to  have  been  less  than  the  value  of  the  prop- 
erty, and  to  hold  the  same  in  trust  for  him,  and  not  to  sell 
any  part  of  it  without  his  consent,  and  to  make  payment 
of  his  indebtedness  in  the  order  stipulated  therein,  etc.; 
but  at  the  date  of  said  agreement  and  the  sheriff^s  sale  of 
said  property  B.  S.  Strahan  was  the  assignee  in  insol- 
vency of  the  estate  of  plaintiff,  etc.  The  defendant  pur- 
chased the  same  from  the  said  D.  B.  Monteith. 

From  this  statement  it  will  be  seen  that  at  the  time  of 
the  assignment  of  his  property  by  the  plaintiff  to  the  said 
Strthan,  under  the  insolvent  act,  the  property  involved  in 
this  suit  was  mortgaged  to  the  said  D.  B.  Monteith,  and 
that  the  agreement  alleged  to  have  been  made  in  respect 
to  it  was  made  after  the  foreclosure  proceedings  were  in- 
stituted, but  before  the  sale. 

The  question  involved  and  to  be  decided  is.  Had  the 
plaintiff  any  such  interest  in  the  real  property  in  dispute 
at  the  time  as  authorized  or  enabled  him  to  make  any 
valid  contract,  or  any  contract  in  respect  thereto?  Un- 
der the  insolvent  act,  by  his  deed  of  assignment  he  con- 
veyed all  his  property,  real  and  personal,  to  his  assignee, 
R.  S.  Strahan,  to  hold  in  trust  for  the  payment  of  the 
debts  to  his  creditors.    The  property  in  dispute  being 
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then  mortgaged,  bis  aadgnae,  8taii4ing  in  his  shoes,  took 
it  subject  to  the  p&yijMat  off  such  iftortgage.  Nor  is  this 
controverted,  the  counsel  for  the  plaintiff  ^^ji^idly  admit- 
ting,  unless  his  client  retained  sonxe  certain  present  right 
of  an  equitable  nature  in  tbe  propeirty  asaigoed,  no  case 
was  stated.  The  real  caotroveray  then  is  as  to  the.  effect 
of  a  deed  of  assignment  upon  the  assigued  property.  All 
other  matters  discussed  were  incideptal  ;to.and  subordi- 
nate to  this  point. 

An  assignment  whereby  the  debtor  ^eoaveys  all  his 
property  for  the  benefit  of  his  eiiteditfovs  .amounts  to  a 
complete  cession  or  surrender  of  his  property  to  his  cred- 
itors. It  operates  to  vest  in  the  assignee  the  legal  title  to 
the  property,  but  the  beneficial  interest  is.  in  the  creditors, 
the  cestuia  que  truet.  He  is  seised  n^^t  for  himself,  but  f^r  the 
creditors,  and  as  a  cpuseq-uence,  the  moment  he  is  seised, 
the  beneficial,  substantial  interest  passes  out  of  him  into 
them.  Necessarily  the  converse  of  this  proposition  must 
^e  true  as  to  the  assignor's  interest  in  the  property  as- 
signed. After  the  assignment  he  is  divested  of  the  legal 
title  to  the  property  assigned,  and  the  only  possible  inter- 
est he  can  have  is  wholly  uncertain  and  contingent,  and 
according  to  the  nature  of  the  transaction  only  reiults 
after  the  payment  of  the  debts,  and  is  confined  to  such 
residuum  as  may  remain  of  the  unappropriated  property 
or  its  proceeds.  In  a  word,  until  the  purposes  of  the 
trust  are  satisfied,  the  assignor  has  no  legal  or  c^quitablo  < 
rights  in  the  assigned  property. 

''An  assignment,''  says  .Mr.  Burrell,  ''is  an  absolute 
conveyance,  by  which  both  tlie  legal  and  the  equitable 
estate  is  divested  out  of  the  grantor,  but  the  title  vested 
in  the  assignee  is  subject  to  the  ufi^s  and  trusts  in  favor 
jot  the  creditors,  and  upon  their  satisfaction,  a  trust  results 
in  favor  of  the  ftssignor  in  the  residue  of  t)xe  unappropri- 
l^ted  property  or  its  proceeds/'  (Burrell  on  As6ignment9» 
sec.  4.) 
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Again,  the  same  writer  says:  "It  operates  to  divest  the 
debtor  of  his  entire  estate  and  interest  in  the  property  as- 
signed, so  that  he  cannot  convey  or  encumber  it  by  mort* 
gage  as  against  the  creditor,  and  he  retains  nothing  except 
the  equitable  and  incidental  right  to  discharge  the  trusts 
of  payment  of  the  debts  before  sale,  and  thus  entitle  him- 
self to  a  reconveyance  of  the  whole  estate,  or  to  claim  a 
reconveyance  of  the  residue  remaining  unsold  after  the 
debts  are  discharged,  or  payment  of  the  residue  of  the  pro- 
ceeds of  the  salesJ'     (Burrell  on  Assignments,  see.  298.) 

The  assignment  divests  the  assignor  of  his  entire  estate 
and  interest,  and  is  an  absolute  appropriation  of  the  prop- 
erty to  the  payment  of  the  debta. 

Said  Cooley,  J.,  in  Rodman  v.  Naihariy  45  Mich.  609: 
"The  assignor  had  no  lien  on  the  property  assigned,  and 
neither  did  he  have  any  special  property  therein.  The 
assignee  was  general  owner  until  the  trust  had  been  fully 
performed.  When  the  trust  was  discharged,  the  assignor 
would  become  entitled  to  have  any  surplus  restored  to 
him,  not  because  of  any  special  property,  but  because  the 
resulting  trust  then  restored  to  him  his  former  rights  as 
general  owner*''  It  results,  then,  that  an  assignment  con- 
veys the  entire  estate,  legal  and  equitable,  to  the  assignee, 
and  that  the  assignor  has  no  right,  legal  or  equitable,  in 
the  assigned  property  until  the  purposes  of  the  trust  are 
satisfied.  Apply  these  principles  to  the  facts  presented 
by  this  record,  and  the  plaintiff  is  without  any  right  or 
interest,  legal  or  equitable,  upon  which  to  base  a  claim  to 
the  land  in  suit,  and  consequently  he  can  make  no  bind- 
ing contract  in  relation  thereto. 

Necessarily^  then^  the  alleged  contract  is  without  valid- 
ity, and  cannot  be  enforced,  and  there  was  no  error  in 
dismissing  the  cross-bill. 

The  decree  is  affirmed. 

Stbahak,  J.,  did  not  sit  in  this  case, 
xvn.  On.— IS 
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JAMES  F.  BEWLEY,  Rbspondrnt,  v.  T.  N.  GRAVES, 

Appellant. 

Honoir  to  Stkiks  oot— AasiGinfxirra  ov  Ebbor — Evidxncb. — Where  » 
■epaznte  defenee  wm  etricken  oat  in  the  ooart  below,  and  the  notice  of 
appeal  fails  to  aerign  such  action  of  the  oonrt  as  error,  sach  ruling  will  not 
be  reviewed  on  appeal,  althongh  the  appellant  pffered  evidence  tending  to 
sustain  snch  separate  defense,  and  excepted  when  the  same  was  exdnded, 
and  assigned  said  last-named  ruling  as  error  in  his  notice  of  appeaL 

Sbparatb  Dxfxku — EviDxncB.  —  After  a  s^arate  defense  has  been  stricken 
oat,  it  is  not  error  in  the  coort  below  to  exdnde  Ul  evidence  tending  to 
support  the  same.  If  the  court  erroneously  struck  out  a  proper  defense, 
the  party  injured  must  secure  a  reversal  of  such  ruling  before  he  can  com- 
plain that  his  evidence  was  improperly  excluded. 

PlBADnfos — Brroneocs  Ruuno  upon.  —  An  alleged  error  in  the  court  below 
upon  a  question  of  pleading  cannot  be  reviewed  or  corrected  on  an  assign- 
ment of  error  as  to  the  ex<dusion  of  evidence. 

CouNTT  Road— PxTmoN  tor— "Houssbolbbrs."— Section  4062,  Hill's 
Code,  does  not  require  that  a  petition  for  the  location  of  a  county  road 
should  declare  upon  its  face  that  those  who  sign  it  are  'houaeholden.  It 
must  be  signed  by  twelve  or  more  householders,  and  the  fact  that  it  is  so 
signed  may  be  proven  by  any  competent  evidence.  Such  petition  is  good 
if  it  specify  the  place  of  beginning,  the  intermediate  pGtnt§,  if  any,  aaA 
the  place  of  termination  of  said  road. 

CouvTT  Court — JuRisDicnoir.  — A  county  court  acquires  jurisdiction  to  lay 
out  a  county  road  by  the  presentation  of  a  petition  containing  the  statutory 
requisites,  signed  by  twelve  oir  more  qualified  petitioners,  accompanied  by 
a  proper  notice  and  proof  that  the  same  had  been  stuck  up  as  reqnired 
by  law. 

Kamxs  on  Pxnnoif  and  Kotiox— yARLAircx.->An  immaterial  variance 
between  the  names  on  the  petition  and  notice  is  not  a  jurisdictional  delect^ 
and  will  not  render  the  proceedings  void. 

COUKTT  COCBTB  —  WhRN   CoURTS  OF  LnCITBD  AND  INTERIOR  JURIBDIOnON. 

—  When  county  courts  exercise  the  power  ccmf  erred  by  statute  to  lay  oat 
county  roads,  they  are  courts  of  limited  and  inferior  jurisdiction. 

Countt  Courts— Intindmknts  a3  to  JuRiSDiDnoN.  — When  the  f^et  of 
jurisdiction  is  shown,  courts  of  limited  and  inferior  jurisdiction  hay«  tho 
same  intendment  in  favor  of  their  proceedings  that  the  courts  of  general 
jurisdiction  have. 

Ca8b  Distinouisubd.  —The  case  of  ilToyiftem  Pae^  Tefwmal  Cb.  ▼.  C%^ 
Portland,  14  Or.  24,  distinguished. 
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Oeorge  H.  Durliam^  H.  Y.  TJiompsanf  and  W.  L.  Brad^ 
ihaw^  for  Respondent. 

McCain  &  Hurley ^  for  Appellant. 

Strahan,  J. — This  is  an  action  to  recover  damages  for 
an  alleged  trespass  committed  by  the  defendant  upon  the 
plaintiff's  real  property  in  Yamhill  County.  The  com- 
plaint charges  a  wrongful  and  forcible  entry  in  the  months 
of  April  and  November,  1886,  and  the  breaking  down  and 
destruction  of  the  plaintiff's  fence,  to  their  damage  in  the 
sum  of  $1,880.  The  answer  put  in  issue  all  of  the  mate- 
rial  allegations  of  the  complaint,  and  then,  as  a  further 
and  separate  defense,  alleges  that  a  certain  county  road 
existed  on  the  plaintiff's  said  land  at  the  place  of  said 
alleged  entry,  and  that  the  fence  mentioned  was  erected 
and  constructed  in  and  across  said  county  road,  in  such 
a  manner  as  to  obstruct  the  same,  and  that  at  the  time  of 
said  alleged  entry  the  appellant  was  road  supervisor  of 
the  road  district  where  said  obstruction  was  placed,  and 
pursuant  to  an  order  of  the  county  court  of  said  county, 
and  as  such  supervisor,  removed  said  fence  from  said  road, 
doing  no  more  damage  than  was  necessary  in  effecting 
said  removal.  Another  separate  defense  pleaded  in  the 
answer  alleged,  in  substance,  that  on  the  eleventh  day  of 
March,  1886,  the  respondents  began  an  action  at  law 
against  the  appellant  in  the  circuit  court  of  Yamhill 
County,  to  recover  the  sum  of  $250,  damages  to  the  same 
premises  described  in  the  complaint  herein,  and  for  in- 
jury to  the  fences  and  the  crops  thereon  growing  on  the 
fifth  day  of  November,  1886,  and  being  the  crop  in  the 
said  complaint  first  named;  that  in  said  complaint  in 
said  action  it  was  alleged,  in  substance,  that  this  defend- 
ant had  wrongfully  thrown  down  and  removed  a  certain 
fence  of  the  plaintiff  on  said  premises,  on  the  fifth  day  of 
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November,  1886|  and  that  thereby  the  said  crop  was  ex- 
posed to  destruction,  and  that  said  crop  and  premises  were 
damaged  in  the  sum  of  $250. 

The  defendant  filed  bis  answer  in  said  action,  admit- 
ting the  removal  of  the  fence,  and  alleging  further,  in 
substance,  that  the  county  court  of  Yamhill  County,  Ore- 
gon, did,  on  the  tenth  day  of  September,  1885,  duly  estab- 
lish a  county  road  upon  the  plaintiff's  said  premises  at 
the  place  of  said  alleged  entry,  and  caused  the  survey  and 
plat  thereof  to  be  duly  recorded,  and  that  the  same  there- 
upon became  and  was  a  county  road  and  public  highway, 
and  that  said  fence  was  in  said  county  road,  and  an  ob- 
struction thereto;  that  defendant  was  road  supervisor  of 
district  No.  42,  in  which  said  road  was  situated,  and  as 
such  removed  the  said  fence.  These  allegations  were  de- 
nied by  the  reply;  that  on  the  twenty-sixth  day  of  March, 
1886,  the  said  cause  came  on  to  be  tried  upon  said  issues 
before  a  jury,  and  the  same  was  duly  tried  before  said 
jury,  and  on  the  twenty-sixth  day  of  March,  1886,  said 
jury  duly  returned  into  court  a  verdict  in  favor  of  this 
defendant,  and  said  court  thereupon  duly  rendered  a  judg- 
ment in  said  action  in  favor  of  this  defendant  ft>r  his 
costs  and  disbursements^  that  the  county  road  referred 
to  in  the  answer,  in  the  action  last  above  referred  to, 
is  the  same  county  road  which  is  first  above  referred 
to  in  this  answer,  and  the  fence  referred  to  in  the  com- 
plaint in  this  cause  was  removed  from  the  same  county 
road  on  the  same  premises,  and  in  the  same  place,  and 
the  issues  tried  in  said  action  were  the  same  issues,  as  to 
the  location,  existence,  validity,  and  legality  of  the  above« 
named  county  road,  that  are  to  be  tried  in  this  action, 
by  reason  whereof  the  plaintiff  is  barred  and  estopped  to 
deny  the  location,  existence,  and  legality  of  the  above- 
described  county  road. 

Another  sepante  defense  alleged,  in  sabetanee:  '^That 
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pending  the  proceedings  to  establish  said  oottnty  road, 
the  plaintiff  had  presented  to  said  countj  cbutt  his  writ* 
ten,  verified  claim  for  damages,  or  complaint  setting  forth 
such  proceedings,  and  alleging  that  said  p^roposed  road 
tan  for  the  distance  of  knore  than  a  mile  ove^  the  said 
premises  of  said  plaintiff,  and  that  by  the  establishfnent 
of  said  road  the  said  plaintiff  would  be  and  was  damaged 
in  the  sum  of  $260,  and  prayed  said  toMH  for  the  appoint* 
ment  of  viewers  or  commissioners  to  assess  such  damages; 
that  thereupon,  on  the  eleventh  day  of  July,  1885,  the 
said  court  duly  appointed  three  disinterested  householders 
of  said  county  su6h  viewers  or  eommissiolierd,  who,  after 
being  duly  sworn,  proceeded  to  view,  assess,  and  deter* 
mine  how  much  less  valuable  the  said  premises  were  or 
would  be  render^  by  the  establishment  and  opening  of 
said  road;  and  did  assesi,  determine,  and  report  to  said 
court  that  said  premises  would  not  be  rendered  less  valua- 
ble  or  be  damaged  in  any  sum  by  the  establishment  and 
opening  of  said  road,  Which  report  was  thereafter  duly 
confirmed  by  said  court.''  The  answer  further  alleged 
thai  on  the  twenty-eighth  day  of  September,  1885,  said 
plaintiff  BeWley  duly  appealed  to  the  circuit  court  of 
said  county  from  such  report;  on  the  trial  of  said  appeal 
the  jury  found  a  verdict  for  the  said  plaintiff  Bewley  in 
the  sum  of  147.87;  that  on  the  twenty-sixth  day  of  March, 
1886,  judgment  of  said  court  was  duly  rendered  on  said 
verdict  in  faVor  of  plaintiff  Bewley,  and  against  Yamhill 
County^  for  said  sum  of  $47.87  and  costs  of  said  appeal, 
which  said  sum  waft  thereafter  duly  paid  by  said  county 
to  the  plaii^tiff  Bewley^  and  by  him  duly  received;  that 
said  county  road,  for  the  location  of  which  plaintiff 
claimed  damages  through  his  lands^  is  the  same  county 
road  first  described  in  this  answer,  by  reason  of  all  of 
which  plaintiff  is  estopped  from  denying  the  existence 
and  validity  of  said  county  road. 
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Ou  motion  of  the  plaintiff  the  court  struck  out  the 
second  and  third  separate  defenses,  being  all  of  the  new 
matter  contained  in  the  answer  except  the  first  separate 
defense,  to  which  the  defendant  excepted.  The  reply  put 
in  issue  the  remaining  new  matter  in  the  answer,  except 
it  admitted  that  at  the  time  alleged  the  defendant  was 
road  supervisor  of  said  road  district.  The  plaintiff  had 
judgment,  from  which  this  appeal  is  taken.  The  follow- 
ing are  the  grounds  of  error  which  appellant  assigns  in 
his  notice  of  appeal  upon  which  he  intends  to  rely  in  this 
court: —  « 

1.  Said  circuit  court  erred  in  sustaining  plaintiff's  ob- 
jections to  the  introduction  by  the  defendant  as  evidence, 
and  in  excluding  from  the  jury,  the  report  of  viewers 
and  surveyor,  and  the  field-notes  and  plat  of  the  county 
road  (survey  No.  288)  named  in  the  answer,  copies  of 
which  are  annexed  to  the  bill  of  exceptions,  and  exhibits 
Nos.  1  to  16  inclusive. 

2.  The  said  circuit  court  erred  in  sustaining  plaintiff^s 
objections  and  in  excluding  from  the  jury,  when  offered 
in  evidence,  the  petition  or  claim  of  James  F.  Bewley  for 
damages  in  said  road  proceeding,  the  order  of  county 
court  appointing  viewers  to  assess  damages,  and  the  re- 
port of  the  viewers  thereon,  the  notice  of  appeal,  the  ver- 
dict of  the  jury,  and  the  judgment  of  the  court  thereon, 
copies  of  all  of  which  are  attached  to  the  bill  of  exceptions* 

3.  The  said  circuit  court  erred  in  sustaining  plaintiff's 
objections  to,  and  in  excluding  from  the  jury  when  offered 
in  evidence  by  the  defendant,  the  final  order  of  the  county 
court  establishing  said  county  road  (survey  No.  288),  and 
ordering  the  plat,  survey,  and  field-notes  thereof  to  be  re- 
corded, and  directing  the  supervisor  to  open  the  road. 

4.  The  said  circuit  court  erred  in  sustaining  plaintiff's 
objections  to,  and  in  excluding  from  the  jury  when  offered 
in  evidence  by  the  defendant^  the  judgment  roll  and  judg- 
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ment  entry,  verdict  of  the  jury,  and  written  instructions 
of  the  court  to  the  jury  in  the  case  of  James  F.  Bewley, 
plaintiff,  against  T.  N«  Graves,  defendant,  which  case  was 
begun  in  the  circuit  court  of  the  state  of  Oregon  for  Yam- 
hill County,  on  the  twenty-seventh  day  of  March,  1886, 
copies  of  which  are  attached  to  the  bill  of  exceptions. 

6.  The  said  circuit  court  erred  in  sustaining  plaintiff's 
objections  to,  and  in  refusing  to  allow  the  defendant, 
Thomas  N.  Graves,  while  on  the  stand  as  a  witness,  to 
answer  the  question  propounded  by  defendant's  counsel, 
as  to  whether  or  not  the  fence  alleged  by  plaintiff  in  his 
complaint  to  have  been  thrown  down  by  the  defendant 
was  in  said  county  road,  and  an  obstruction  to  the  same; 
and  also  whether  or  not  the  defendant  had  thrown  it 
down  at  the  same  place  in  said  road  wh^re  he  had  thrown 
it  down,  as  mentioned  in  the  former  action  between  the 
flame  parties. 

1.  Before  proceeding  to  a  more  particular  examination 
of  these  assignments  of  error,  it  is  proper  to  notice  the 
fact  that  this  notice  of  appeal  contains  no  assignments  of 
error  upon  the  ruling  of  the  court  striking  out  the  second 
and  third  separate  defenses  pleaded  by  the  defendant. 

We  cannot  therefore  examine  those  rulings  on  this  ap- 
peal, or  say  whether  or  not  the  court  erred  in  striking 
them  out  Equally  unavailing  are  the  appellant's  as- 
.  flignmeuts  of  error  in  relation  to  the  rulings  of  the  court 
in  excluding  evidence  which  tended  to  sustain  the  second 
and  third  separate  defenses  which  had  been  stricken  out 

If  those  separate  defenses  were  good,  the  court  erred  in 
striking  them  out,  but  after  they  had  been  stricken  from 
the  pleading  it  did  not  err  in  excluding  from  the  jury  all 
evidence  in  relation  to  the  same;  but  we  cannot  re-exam- 
ine  here  an  alleged  error  in  pleading  or  assignment  of 
error  in  relation  to  the  exclusion  of  evidence. 

2.  The  remaining  assignment  of  error  mostly  relied 
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Upon  by  the  appellani  was  the  ruling  of  the  court  in  ex- 
cluding from  the  jury  the  record  of  the  county  court  of 
Yamhill  County,  whereby  it  is  claimed  by  the  appellant 
that  a  county  road  was  established  on  the  plaintiff's  land, 
at  the  point  which  is  alleged  the  defendant  broke  and 
entered  the  plaintiff's  cloee,  imd  to  that  question  our 
attention  will  now  be  directed. 

The  main  objection  urged  against  the  sufficiency  of  the 
petition  for  the  road  is,  that  it  is  not  stated  therein  that 
the  petitioners  are  householders. 

Hill's  Code,  section  4062,  sets  out  the  requisites  of 
such  a  petition  as  follows:  ''All  applications  for  laying  out) 
altering,  or  locating  county  roads  shall  be  by  petition  to 
the  county  court  of  the  proper  county,  signed  by  at  least 
twelve  householders  of  the  county  residing  in  the  vicinity 
where  said  road  is  to  be  laid  out,  altered,  or  located,  which 
petition  shall  specify  the  place  of  beginning,  the  inter* 
mediate  points,  if  any,  and  the  place  of  termination  of 
said  road." 

While  it  would  be  convenient  in  practice  to  allege  in 
the  petition  the  fact  that  the  petitioners  were  household* 
ers,  just  as  it  is  alleged  that  these  petitioners  reside  in  the 
vicinity  of  where  this  road  is  to  be  laid  out,  as  well  as  the 
fact  that  they  are  citizens  of  Yamhill  County,  we  are  not 
prepared  to  say  that  such  petition  is  a  nullity  because  it 
is  omitted.  The  petition  is  good  if  it  specify  the  place  of 
beginning,  the  intermediate  points,  if  any,  and  the  place 
of  termination  of  said  road,  and  is  signed  by  at  least 
twelve  householders. 

In  Humboldi  County  v.  Din$more,  75  Cal.  604,  the  stu 
preme  court  of  California  gave  a  like  construction  to 
section  2682  of  the  Political  Code  of  that  state,  which  is 
similar  to  section  4062,  supra.  In  disposing  of  the  object 
tion  the  court  said:  ''It  will  be  perceived  at  a  glance  that 
the  requirements  of  a  proper  petition  under  the  statute 
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do  not  include  an  allegation  that  the  signing  petitioners 
are  ten  freeholders  of  the  road  district,  and  taxable  therein 
for  road  purposes,  wherein  the  proposed  road  is  to  bd 
constructed.  This  was  something,  therefore,  which  the 
board  had  the  jurisdiction  to  determine  as  a  fact  on  thd 
hearing  of  the  matter,  from  the  evidence  before  them, 
irrespective  of  the  question  as  to  what  the  petition  may 
have  averred.  For  this  reason  the  first  objection  to  the 
introduction  of  the  petition  is  untenable." 

But  in  addition  to  this,  the  record  shows  affirmatively 
that  the  court  heard  evidence  on  the  question  whether  of 
not  these  petitioners  were  in  fact  householders,  and  found 
that  they  were.  The  record  is  not  therefore  silent^  It 
speaks. 

The  petition  describes  the  road  as  follows:  ''Beginning 
in  the  center  of  the  Sheridan  and  Grande  Bonde  county 
road,  at  a  point  where  said  road  crosses  the  west  line  of 
William  Chapman's  donation  land  claim,  running  thence 
south  on  the  west  line  of  said  Chapman's  land  about  onO 
hundred  rods  to  the  southwest  corner  of  said  Chapman's 
land;  thence  continuing  south  on  the  west  line  of  d.  W. 
Berry's  land,  to  the  south  boundary  of  Yaiphill  County^ 
about  eighty  rods." 

The  notice  substantially,  and  in  eY6ry  essential  partio* 
tilar,  follows  the  same  description,  and  the  same  was  ac^ 
companied  by  sufficient  proof  of  publication.  The  names 
on  the  notice  and  petition  are  identical  up  to  the  siit^ 
teenth  name,  and  then  there  seems  to  be  some  confusion 
and  there  appears  a  greater  number  of  names  on  the 
petition  than  is  shown  by  the  notice. 

Whatever  might  be  the  rule  in  a  direct  proceeding  by 
review  to  annul  the  action  of  said  county  court  in  estab« 
lishing  the  road  because  it  exercised  its  function  errone« 
ously,  it  is  clear  that  this  variance  as  to  the  names  is  not 
a  jurisdictional  defect  which  renders  the  entire  proceed* 
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ing  void.  Nor  can  we  consider,  nor  is  it  necessary  to 
determine,  the  respondent's  objection  to  the  admission  of 
parol  evidence  tending  to  prove  that  said  notice  had  been 
mutilated,  and  a  part  of  the  names  which  it  originally 
contained  had  been  torn  off. 

This  petition,  notice,  and  proof  of  posting  are  sufficient 
to  give  the  county  court  of  Yamhill  County  jurisdiction  to 
locate  and  lay  out  the  county  road  described  in  the  peti- 
tion. 

Upon  the  argument  here,  various  objections  were  taken 
to  the  subsequent  proceedings  in  the  county  courts,  not 
necessary  now  to  notice,  but  we  deem  it  proper  to  state 
the  rule  of  law  applicable  in  such  case.  It  is  settled  by 
a  line  of  uniform  decisions  in  this  state  that  the  county 
courts,  when  they  exercise  the  power  of  laying  out  roads, 
are  courts  of  limited  and  inferior  jurisdiction.  (TTiomp- 
son  V.  Multnomah  County ^  2  Or.  34;  Johns  v.  Marion  County ^ 
4  Or.  46;  State  v.  Officer,  4  Or.  180;  C.  &  G.  Road  Company 
V.  Douglas  County,  6  Or.  280.)  It  is  perhaps  equally  as 
well  settled  that  when  they  exercise  the  power  of  ordering 
the  sale  of  the  real  property  of  a  decedent  to  pay  debts, 
they  are  to  be  deemed  courts  of  general  and  superior  juris- 
diction. (RvMell  V.  Lewis,  3  Or.  380;  Tustin  v.  Oaunt,  4 
Or.  305;  Monastes  v.  CaUin,  6  Or.  119.)  The  reason  of 
this  distinction  is  not  obvious,  especially  when  the  powers 
in  each  instance  are  conferred  by  statute.  But  the  dis- 
cussion of  that  subject  is  not  necessary  to  the  decision  of 
this  case. 

The  county  court  of  Yamhill  County,  then,  being  a 
court  of  limited  jurisdiction  in  laying  out  and  locating 
the  road  in  question,  are  its  proceedings  void  on  account 
of  any  other  matters  alleged  or  apparent  in  its  records 
after  the  proof  of  the  sticking  up  of  the  notices?  We 
think  not.  Some  of  its  proceedings  may  be  irregular, 
and  possibly  might  have  been  subject  to  reversal  upon  a 


Jan.  1889.]  Bewlby  v.  Oravbr.  288 

»  ■,—,■■■,.       I  

Opinion  of  the  Conrt^Stmhan*  J. 

direct  proceeding  for  that  purpose,  but  they  are  not  nulli- 
ties. If  the  fact  of  jurisdiction  is  shown,  courts  of  limited 
jurisdiction  have  the  same  intendments  in  favor  of  their 
proceedings  that  courts  of  general  jurisdiction  have. 
(Tucker  v.  Efarria,  13  Ga.  1;  Cooper  v.  Sutherland,  8  Iowa, 
114.)  In  the  case  last  cited  the  authorities  are  collated, 
and  they  abundantly  sustain  the  proposition,  and  it  is 
therefore  unnecessary  to  do  more  than  refer  to  them. 

Counsel  for  respondent  rely  very  much  on  Northern 
Pacific  Terminal  Co.  v.  City  of  Portland,  14  Or.  24.  But  it 
fails  to  sustain  his  contention,  for  two  reasons.  The  com- 
mon council  of  the  city  of  Portland  cannot  be  said  to  be 
a  court  in  any  sense  of  that  term,  but  it  has  certain  speci- 
fied and  limited  powers  conferred  upon  it  to  lay  out  and 
widen  streets,  etc.,  which  it  may  exercise  by  complying 
with  the  charter. 

This  case  is  clearly  distinguishable  from  the  principle 
suggested  in  Northern  Pacifi^c  Terminal  Co.  v.  City  of  Port- 
land, 14  Or.  24.  This  record  is  attacked  collaterally,  and 
if  it  needed  any  presumptions  to  sustain  it  against  such 
an  attack,  we  have  already  indicated  what  they  are.  It 
was  suggested  upon  the  argument  by  respondent's  coun- 
sel that  the  alleged  trespass  was  not  committed  on  the 
line  of  said  road.  That  is  a  question  of  fact  which  can- 
not be  noticed  here.  Upon  a  new  trial  it  can  be  fully 
presented  to  the  jury. 

This  view  leads  to  the  reversal  of  the  judgment  of  the 
court  below,  to  be  followed  by  A  new  trial. 
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[Filed  Jamury  1^  1689.] 

J.  T.  VINCENT  AND  H.  W.  VINCENT,  Ai^pellaKts,  v. 
CHARLES  LOQSDON  kt  al.,  Rmpondknts. 

Joint  Contbact  as  to  Third  Partues  >^  How  Rboardid  ut  a  €k>t7ST  of 
Equitt.  —  Where  two  parties  jointly  contract  an  indebtsilness  to  4  third 
party  on  Account  of  a  matter  in  wUeb  each  of  ike  iWo  has  an  interesti 
and  they  tiwat  it  ib  their  dealings  with  inch  third  party  and  with  etuA 
other  as  a  joint  sfiair,  a  court  ol  equity,  in  a  suit  between  the  partiee  to 
adjust  their  respective  rights  and  liabilities  on  account  of  the  debts,  will* 
if  in  accordance  with  justice,  regard  it  as  a  Joint  Obligation,  and  iKU  not 
undertake  to  determine  that  the  party  for  whooe  immediate  benefit  it  waa 
created  was  a  principal  debtor,  and  that  the  other,  who  only  received  a 
remote  benefit  from  it,  was  a  mere  surety  for  him,  although  no  privity  in 
fact  existed  between  them. 
t».  ^  Where  L.  was  ^lopriotor  of  a  certain  eaw^niU^  whieh  J.  T.  V.  desired 
to  have  removed  and  located  upon  land  owned  by  her,  subject  to  a  life 
estate  in  her  father  and  mother,  and  L.  accordingly  removed  and  located 
the  mill,  and  J.  T.  V.,  being  interested  generally  in  having  the  mill  oper- 
ated, she  and  L.,  in  orde^  to  further  the  enterprisei  requested  B.  and  K., 
from  time  to  time,  to  furnish  on  joint  account  material,  machinery,  and 
labor  for  the  mill,  without  any  understanding  between  each  other  as  to 
their  respective  rights  and  liabilities,  thereby  creating  a  debt  against 
themselves,  which  became  a  lien  Upon  the  mil):  heU,  that  the  allegation 
in  the  complaint  to  the  effect  that  J.  T.  V*,  at  the  special  instance  and 
request  of  L.,  became  security,  and  not  otherwise,  for  him,  and  person* 
ally  responsible  to  B.  and  K.  for  the  material,  machinery,  and  labot 
furnished  by  them  from  the  mllli  was  not  sustained  by  the  proof;  and 
that  the  debti  Ss  between  J.  T.  V.  and  L.,  should  be  regarded  as  their 
joint  obligation.     And  J.  T.  V.  having  soon  after  become  owner  of  the 
mill,  and  B.  and  K.  haying  commenced  a  sttit  against  her  and  L.  and 
others  to  forclose  such  lien,  and  enforce  payment  of  said  debt;  and  L.,  at 
the  instance  and  Request  of  J.  T.  V.,  having  deposited  a  note  and  mort- 
gage held  by  him  against  a  third  person  with  B.,  with  directions  to  the 
latter  to  raise  money  thereon  and  pay  off  the  debt,  Whioh  were  subset 
quenUy,  in  accordance  with  an  understanding  between  J.  T.  V.  and  L., 
surrendered  up,  and  another  note  and  mortgage  substituted  by  L.  in 
their  stead;  and  B.  having  failed  to  realize  any  funds  from  the  note  and 
mortgage  with  which  to  pay  the  debt,  and  J.  T.  V.  having  been  com- 
pelled to  pay  it:  held,  in  a  suit  by  J.  T.  V.  against  L.,  to  enforce  an  ap- 
plication of  the  note  and  mortgage  to  the  payment  of  the  debt  to  her, 
that  the  delivery  of  the  note  and  mortgage  to  B.,  as  mentioned,  consti- 
tuted an  appropriation  of  them  for  the  purpoee  of  paying  the  debt^  and  - 
created  an  equitable  lien  thereon  to-  the  extent  of  Logwion's  liabiUtieB; 
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«nd  thitt  J.  T.  V.  WM  entitled  to  «  decree  «g«iiwt  h,  tor  one  half  tbe 
amoiint  paid  by  her  in  satisfactum  q/t  the  deht>  and  to  have  the  note  and 
mortgage  applied  to  that  purpoee. 

Apphaii  fKim  the  CiroQit  Court  for  the  county  of  Benton. 

John  Kelmy  and  S.  JP,  Jeffreys,  for  AppeUants. 

TT.  8.  MeFadden  and  X  TK.  Maybum,  for  Respondents. 

Thaysb»  (/•  J.— This  appeal  is  from  a  decree  rendered 
in  a  suit  brought  by  the  appaUants  against  the  respond* 
«nt  Charles  Log^don,  to  compel  a  certain  note  and  mort*- 
gage  in  the  hands  of  J.  B.  Bryson  to  be  applied  in  payment 
of  an  indebtedness  originally  owing  to  Belknap  Brothers 
A  Kennedy  Brothers,  for  the  maQhinist  labor,  machinery, 
and  materials  furaished  by  them  in  repairing  a  certain 
aaw*miU  known  aa  the  Caledonia  Mill. 

The  appellanta  alleged  in  their  complaint  that  from 
the  thirty.first  day  of  March,  1885,  until  the  seventh  day 
of  March,  1886,  the  respondent  Charles  Logsdon  was 
owner  of  the  sawomill,  which  was  situated  upon  lots  No.  2 
and  8  and  the  southweflt  one  fourth  of  the  southwest  one 
fourth,  and  the  eaat  half  of  the  southwest  fourth  of  section 
17,  township  11  south,  range  11  west,  Willamette  meridian, 
county  of  Benton,  state  of  Oregon;  that  William  Stevena 
and  Anna  Steveos^  his  wife,  were  the  ownera  of  said  de- 
acribed  land  for  tha  term  of  their  natural  lives,  and  upon 
their  death  it  waS  to  revert  to  the  appellanta;  that  on  or 
about  tlie  iwenty-^seventh  day  of  July,  1886,  said  appel- 
lant J.  T.  Vincent  became  the  owner  of  said  saw«mill 
property,  and  appurtenances  thereunto  belonging,  and 
waa  still  the  owner  of  the  same;  that  the  respondent 
Cbarlee  Iiogadon,  together  with  the  appellants,  between 
the  thirty  ••first  day  of  March,  1885,  and  the  twenty^second 
day  of  August^  1886,  became  indebted  to  Belknap  Broth^ 
era  A.  Kenaedy  Brothers  for  the  machinist  labor,  ma- 
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chinery,  and  materials  furnished  on  and  for  said  saw-mill 
in  the  sum  of  $444.50;  that  the  appellant,  at  the  special 
instanee  and  request  of  the  respondent  Charles  Logsdon, 
became  security,  and  not  otherwise,  for  the  said  respond- 
ent, and  personally  responsible  as  aforesaid  to  said  Bel- 
knap Brothers  &  Kennedy  Brothers  for  said  machinist 
labor  and  materials  furnished  upon  and  for  said  saw-mill 
for  the  said  sum  of  $444.50;  that  said  respondent,  to  in- 
demnify and  save  harmless  the  appellants,  for  and  in 
consideration  of  their  becoming  bound  for  said  indebted- 
ness, agreed  to  deliver,  and  did  deliver,  on  or  about  the 
first  day  of  November)  1885,  to  said  Bryson  the  said  note 
and  mortgage,  which  were  signed  by  J.  A.  Hawkins  in 
favor  of  the  respondent,  to  the  amount  of  $918;  that,  by 
mutual  consent  and  agreement  between  the  respondent 
and  the  appellant  J.  T.  Vincent,  said  note  and  mortgage 
were  taken  up,  and  in  lieu  thereof  the  note  and  mortgage 
set  out  in  the  complaint  were  substituted;  that  the  said 
note  and  mortgage  were  delivered  to  said  Bryson  with 
the  intention  and  purpose  that  he  should  borrow  a  sum 
of  money  sufficient  to  pay  said  demand  of  Belknap  Broth- 
ers &  Kennedy  Brothers;  that  suit  was  commenced  in 
said  circuit  court  by  said  Belknap  Brothers  &  Kennedy 
Brothers  to  enforce  payment  of  said  indebtedness  against 
appellants  and  the  respondent,  and  a  decree  obtained  in 
favor  of  the  former,  by  which  it  was  decreed  that  the 
latter  pay  said  $444.50,  also  attorneys'  fees,  amounting  to 
$60,  together  with  the  costs  and  disbursements  of  the 
suit;  also  that  the  saw-mill  and  appurtenances  belonging 
thereto,  and  three  acres  of  land  upon  which  the  mill  is 
situated  and  adjacent  to  it,  be  sold  to  pay  said  debt,  fees, 
costs,  and  disbursements;  that  the  appellant  J.  T.  Vin- 
cent has  paid  in  full  said  debt,  fees,  costs,  and  disburse- 
ments, amounting  in  the  aggregate  to  the  sum  of  $637; 
and  that  the  said  respondent  was  wholly  insolvent,  and 
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had  no  other  means  to  pay  eaid  indebtedness  except  said 
note  and  mortgage. 

The  respondent  Charles  Logsdon,  and  Margaret  Logs- 
don,  his  wife,  the  latter  in  the  mean  time  having  been 
made  a  party  defendant  in  the  suit  by  order  of  t^ie  court, 
filed  an  answer  to  the  said  complaint^  in  which  they  de- 
nied  all  the  material  allegations  contained  therein.  Said 
parties  then  attempted  to  set  up  a  further  defense,  but 
the  matter  is  so  awkwardly  and  nnskillfuUy  stated,  and 
contains  so  many  repetitions,  that  it  will  puzzle  any  one 
to  find  out  what  is  meant  by  it.  It  contains  a  statement, 
in  substance,  that  Charles  Logsdon  assigned  to  said  Bry- 
son  the  first  note  and  mortgage  alleged  in  the  complaint 
to  have  been  delivered  to  the  latter  on  or  about  the  first 
day  of  November,  1885,  in  trust  for  the  benefit  of  the 
said  Margaret  Logsdon,  the  Philomath  College,  and  J.  E. 
Henkle  &  Co.,  with  the  understanding  that  Bryson  should 
collect  it,  and  after  deducting  his  fees  for  collection, 
should  pay  one  hundred  dollars  of  the  balance  to  the  col- 
lege,  two  hundred  dollars  to  said  J.  E.  Henkle  &  Co.,  and 
the  remainder,  about  six  hundred  dollars,  to  Ihe  said 
Margaret,  who  was  alleged  to  be  the  owner  and  holder  of 
the  note  and  mortgage  to  the  extent  of  that  sum.  They 
further  alleged,  in  substance,  that,  in  consideration  of  the 
said  note  and  mortgage,  said  J.  T.  Vincent  agreed  to 
make  and  execute  to  Margaret  Logsdon  a  good  and  suffi- 
cient deed  of  conveyance  to  said  saw-mill,  together  with 
sufBcient  ground  for  the  convenient  use  of  it;  and  that 
thereupon,  relying  upon  said  agreement,  the  said  Charles 
Logsdon  deposited  the  said  note  and  mortgage  with  said 
Bryson  with  the  express  understanding  with  said  J.  T. 
Vincent  and  said  Bryson  that  a  part  of  said  note  and 
mortgage,  when  collected  by  said  Bryson,  should  be 
applied  upon  said  indebtedness  to  Belknap  Brothers  <fc 
Kennedy  Brothers,  provided  that  said  J.  T.  Vincent  should 


288  YiNCENT  12.  LoosDOK.  [Sup.  Ct. 

first  make  and  exeoute  such  deed  of  ooavejance  of  the 
saw-raill,  appurtenances,  and  ground  aa  aforesaid  free 
from  all  liens  and  encambrances;  that  said  J.  T.  Vincent 
bad  wholly  failed  and  neglected  to  make  and  execute 
such  de^,  altfaoagh  often  requested  ao  to  do;  that  said 
Cbarles  Log8don»  after  the  said  failure^  on  or  about 
March,  1886,  took  up  and  canceled  the  said  note  and 
*  mortgage  first  deposited,  and  thaJt  the  second  note  and 
mortgage  was  upon  the  conditiona  and  tarma  set  out 
therein,  and  not  othecwiae. 

The  appellants  filed  a  reply  to  the  new  matter  in  the  an-* 
swer,  denying  the  material  allegations  contained  therein. 
It  appears  from  the  transcript  that  the  Philomath  College 
and  J.  E.  £tenkle  ds  Co.  were  also  made  defendants  in  the 
auit  by  order  of  the  aaid  circuit  court. 

Upon  the  hearing  of  the  case,  on  the  allegations  and 
proofs  taken  therein,  the  said  court  decreid  that  the 
appellants'  complaint  he  dismissed,  which  ia  the  decree 
appealed  from.  The  a&ira  of  the  parties  inTolved  herein 
are  so  badly  complicated  that  it  is  nearly  impoesible  to 
ascertain  their  respective  rights  and  liabilities. 

The  appellants  are  husband  and  wife»  and  the  latter^ 
Mrs.  J.  T.  Vineent,  secans  to  have  bad  the  principal  con* 
trol  of  their  matters.  Logsdon  appears  to  have  had 
extensive  business  relations  with  them,  and  to  have  been 
lai^ly  in  their  debt,  but  what  the  busineaa  consisted  of, 
or  how  the  debt  arose,  is  only  hinted  A  in  the  evidence 
submitted.  Mrs.  Vincent  testified  that  she  b<^an  trust- 
ing him  and  selling  him  goods  about  the  middle  of  July, 
1884,  and  trusted  him  to  goeda  and  paid  his  bills  right 
along  to  Auguat,  1886,  he  assuring  her  all  the  time  that 
he  had  plenty  of  property  to  pay  her  for  everything. 
But  what  Logsdon's  business  waa  is  not  shown.  I  infer 
that  he  had  a  eaw«^miU  at  a  place  caUed  Depot  Slough, 
which  he  moved  around  to  Oaledonia,  and  set  up  on  land 
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belonging  to  Mrs.  Vincent,  subject  to  a  life  estate  in  her 
ftttber  and  mother,  William  Stevens  and  wife. 

Mrs.  Vincent  was  asked,  when  on  the  stand  as  a  witness, 
to  explain  why  it  was  that  she  settled  Logsdon's  bilk 
vhich  she  stated  that  he  agreed  to  pay  her  afterwards,  to 
which  she  made  the  following  answer:  ''We  were  anxious 
to  have  the  mill  around  the  place,  and  after  it  was  there, 
we  wished  to  see  it  a-moving  or  working,  or  whatever 
you  are  a  mind  to  call  it;  and  as  Mr.  Logsdon  did  not 
bave  the  ready  means,  and  we  supposed  him  a  good  and 
honorable  roan,  we  furnished  him  with  means  to  carry 
on  his  business  as  long  as  we  could  for  the  want  of  means 
cnirselves,  or  myself,  whichever  you  are  a  mind  to;  and  the 
lat  of  August,  1885, 1  told  him  that  I  could  not  help  him 
any  longer." 

This  answer  and  other  evidence  and  circumstances  in 
the  case  indicate  that  the  Vincents  encouraged  Logsdon 
in  the  prosecution  of  an  enterprise  which  apparently  was 
beneficial  to  them  and  very  unprofitable  to  him.  They 
alleged  in  their  complaint  that  at  his  special  instance  and 
request,  "and  not  otherwise,"  they  became  security  for 
him,  and  personally  responsible  to  Belknap  Brothers  & 
Kennedy  Brothers  for  the  labor  and  material  furnished 
for  the  mill  out  of  which  the  debt  arose  that  is  the  subject 
of  contention  between  the  parties;  but  their  allegatioa 
upon  that  point  is  wholly  disproved  by  the  evidence. 

Kennedy,  one  of  the  firm  of  Belknap  Brothers  &  Ken- 
nedy Brothers,  testified  that  H.  W.  Vincent  told  him  that 
they,  meaning  Vincent  and  Mrs.  Vincent,  owned  an  in. 
terest  in  the  Logsdon  mill,  and  ordered  machinery  for  it 
from  them  (referring  to  said  firm).  Ordered  it  shipped 
to  Vincent  and  Logsdon,  Caledonia,  Oregon.  That  said 
firm,  between  April  1, 1785,  up  to  and  during  the  month 
August,  1885,  furnished  maobinery,  material,  and  me« 
chanics'  labor  for  the  repair  of  and  use  in  the  mill; 
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that  H.  W.  Vincent  first  applied  for  and  ordered  the 
first  bill  of  machinery;  that  Mrs.  Vincent  shortly  after 
countermanded  the  bill  by  letter  sent  by  Charles  Pearse, 
wbo  gave  a  second  order,  directed  in  the  letter.  After- 
ir^ds,  said  H.  W.  Vincent  ordered  machinery  and  repairs, 
as  aMo  did  Mrs.  Vincent.  Some  of  the  repairs  which 
Mrs,  Vincent  ordered  she  paid  for  at  the  time,  and  some 
she  sent  money  afterwards.  This  machinery  was  ordered 
shipped  to  Vincent  &  Logsdon,  Caledonia.  That  Mrs. 
Vincent  or  fi.  W.  Vincent  applied  or  requested  their  firm 
to  furnish  Mid  machinery  and  material,  or  any  part  of  it, 
on  the  individual  credit  of  Charles  Logsdon,  except  one 
job,  which  was  the  making  of  a  valve-stem,  the  last  item 
on  the  bill,  September  11,  1885;  that  their  firm  joined 
Charles  Logsdon  in  the  suit  to  recover  pay  for  this  ma* 
chiuery  and  material,  because  Vincent  and  others  had 
informed  them  that  there  was  a  copartnership  of  H.  W. 
Vincent  and  J.  T.  Vincent  and  Charles  Logsdon,  under 
the  firm  name  of  Vincent  &  Logsdon. 

The  testimony  of  S,  E*  Belknap,  another  member  of  the 
said  firm  of  Belknap  Brothers  &  Kennedy  Brothers  was  to 
the  same  eflect.  Both  of  these  witnesses  gave  proof  that 
H.  W.  and  J.  T.  Vincent  did  not  become  security  for 
Charles  Logsdon  in  the  purchase  of  the  machinery  and 
material  out  of  which  the  said  debt  arose,  but  that  all 
three  of  them  were  principal  contractors,  and  that  the 
Vincents  had  far  more  to  do  with  ordering  the  articles 
than  Logsdon  did. 

It  also  appeared  in  proof  that  on  the  sixth  day  of 
April,  1885,  the  said  Charles  Logsdon  executed  to  the  said 
William  Stevens  an  instrument  in  writing,  under  seal, 
whereby,  in  consideration  of  two  thousand  dollars,  he 
granted  to  the  said  Stevens  the  said  saw-mill,  and  all  the 
fixtures  and  appurtenances  thereunto  belonging,  which 
feaid  instrument  was,  on  the  tenth  day  of  April,  1885,  duly 
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recorded  in  the  o£Sce  of  the  clerk  of  the  county  of  Ben- 
ton; and  that  the  said  Stevens  claimed  ownership  thereof 
from  May,  1886. 

In  view  of  this  evidence,  and  the  fact  that  the  mill  was 
located  on  land  belonging  to  Mrs.  Vincent  and  the  Ste- 
venses,  and  that  Mrs.  Vincent  became  the  owner  of  the  mill 
in  less  than  a  year  after  the  material  was  all  furnished, 
it  would  appear  inequitable  to  hold  that  Logsdon  was  the 
principal  debtor  to  Belknap  Brothers  &  Kennedy  Broth- 
ers on  account  of  the  said  machinery,  material,  and  labor 
furnished  by  them,  and  that  the  Vincents  were  mere 
sureties  for  the  payment  of  the  debt  thereby  created;  or, 
that  as  between  Logsdon  and  the  Vincents,  that  the  for- 
mer should  be  required  to  pay  any  part  of  it. 

It  appears,  however,  from  the  testimony  of  C.  H.  Pearse, 
a  witness  in  the  suit,  that  Mrs.  Vincent  and  Logsdon  had 
a  settlement  of  their  affairs  on  the  first  day  of  August, 
1885,  and  that  a  written  memorandum  was  made  at  the 
time  showing  how  their  accounts  stood.  Mrs.  Vincent 
having  testified  that  she  had  the  original  writing,  but 
that  it  was  lost,  and  after  diligent  search  could  not  be 
found,  the  witness  undertook  to  state  what  it  contained. 
His  statement  was  as  follows:  The  writing  contained,  first, 
a  full  statement  of  all  sums  due  from  Charles  Logsdon 
and  all  sums  due  to  Charles  Logsdon,  leaving  a  balance 
against  him  of  about  four  thousand  one  hundred  dollars. 
He  was  then  credited  with  two  thousand  dollars  as  being 
secured,  and  agreed  to  give  note  and  mortgage  on  his 
farm  for  the  remaining  two  thousand  one  hundred  dollars 
(or  about).  He  was  charged  with  all  moneys  expended 
up  to  August  1st  for  his  benefit;  that  is,  any  moneys  ex- 
pended relating  to  the  improvement  of  the  mill.  There 
remained  several  unsettled  claims,  or  partially  settled,  not- 
ably the  Belknap  Brothers  &  Kennedy  Brothers^  In  these 
claims  (these  unsettled  claims,  that  is),  he  709  charged 
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with  moneys  actually  expended,— in  the  Belknap  case 
about  seventy-nine  dollars.  It  was  understood  or  agreed 
that  all  unsettled  claims  should  be  paid  by  Charles  Logs- 
don;  in  his  failure  to  pay  these  claims,  J.  T.  Vincent 
should  pay  them,  and  increase  his  indebtedness  to  her  by 
that  amount.  The  agreement  was  taken  first  in  the  form 
of  a  memorandum,  there  being  present  Mr.  and  Mrs.  Vin- 
cent, Mr.  and  Mrs.  Logsdon,  and  myself.  The  memoran- 
dum was  signed  afterwards.  I  made  two  copies  of  this 
memorandum;  one  was  signed  by  J.  T.  Vincent  and  given 
to  Charles  Logsdon;  the  other  was  signed  by  Charles  Logs- 
don and  given  to  Mrs.  Vincent,  together  with  the  original 
memorandum.  The  witness  thought  that  there  remained 
unsettled  of  the  Belknap  Brothers  and  Kennedy  Brothers' 
claim,  that  time,  about  three  hundred  dollars.  It  appears, 
also,  from  the  testimony  of  Mrs.  Vincent  and  William 
Stevens,  that  the  grant  of  the  mill  by  Logsdon  to  the  lat- 
ter, on  the  sixth  day  of  April,  1885,  was  intended  •as  a 
mortgage  to  secure  two  thousand  dollars,  the  coosiclera- 
tion  money  therein  mentioned.  Said  witnesses  testified  . 
that  Mrs.  Vincent  used  two  thousand  dollars  belonging  to 
Mr.  Stevens  for  Logsdon's  benefit,  and  that  Logsdon  se- 
cured its  payment  to  Stevens  in  the  way  mentioned.  And 
it  further  appeared,  from  the  testimony  of  F.  S.  Trevit,  a 
witness  in  the  case,  that,  in  March,  1886,  he  bought  the 
mill;  that  he  had  a  talk  with  Mrs.  Vincent  about  it,  and 
she  told  him  that  it  belonged  to  Logsdon;  that  her  father 
had  a  bill  of  sale  of  it  for  two  thousand  dollars,  but  that 
he  had  given  Logsdon  a  writing  that  he  would  relinquish 
it  to  the  latter  by  his  paying  the  two  thousand  dollars,  on 
the  first  day  of  January,  1887.  After  that,  witness  met 
Logsdon  at  the  mill,  and  he  asked  him  what  he  expected 
to  get  for  it.  To  which  Logsdon  answered,  that  if  he 
sold  it,  he  expected  to  get  four  thousand  dollars  for  it. 
That  the  next  time  he  saw  Mrs.  Vincent  to  talk  with  her 
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about  it,  he  told  her  the  conversation  that  he  had  had 
with  Logsdon,  and  she  said  that  to  satisfy  Logsdon  about 
the  price  of  the  mill,  and  to  induce  him  to  give  up  the 
obligation,  she  would  give  him  one  thousand  dollars 
in  addition  to  what  witness  had  offered  him,  which  was 
two  thousand  dollars;  that  in  a  conversation  witness  after- 
wards  had  with  Logsdon,  he  had  concluded  to  take  the 
three  thousand  dollars,  and  that  was  the  way  the  trade 
was  made. 

It  appears,  also,  that  some  time  in  the  early  part  of  Oc- 
tober, 1885,  William  Stevens  signed  a  written  defeasance, 
which  recited  that  Charles  Logsdon  did,  on  or  about  the 
first  day  of  May,  1886,  make,  execute,  and  deliver  over  to 
him  a  bill  of  sale  of  the  steam  saw-mill,  etc.,  which,  al- 
though absolute  in  form,  was  intended  to  secure  to  him 
the  payment  of  the  sum  of  two  thousand  dollars,  with 
interest  at  ten  per  cent  per  annum  from  the  date  bf  the 
bill  of  sale,  and  which  contained  an  agreement  on  the 
part  of  Stevens  to  the  effect  that  if  Logsdon  paid  him 
said  sum  and  interest  on  or  before  the  first  day  of  Janu- 
ary, 1887,  he  would  execute  and  deliver  to  Logsdon's  wife, 
Margaret,  a  release  in  her  favor  of  all  claims  on  the  mill; 
otherwise  all  their  right  therein  should  be  forfeited. 

The  respondents  claim  that  this  defeasance  was  never 
delivered  to  Logsdon,  and  that  he  had  nothing  to  do  with 
it.  They  also  controverted  the  other  testimony  referred 
to.  I  think  that  the  transactions  in  regard  to  the  settle- 
ment and  sale  of  the  mill  were  had  as  testified  to  by  the 
witnesses  named;  but  at  the  same  time  I  am  very  much 
inclined  to  the  belief  that  Logsdon  was  only  a  passive 
party  in  the  affair.  It  looks  to  me  as  though  he  has  had 
very  little  volition  in  the  business  transactions  between 
himself  and  Mrs.  Vincent;  that  the  straight  of  the  matter 
is,  that  she  has  really  represented  both  parties  in  their 
contracts,  trades,  and  settlements  with  each  other.    She 
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proved  by  the  witness  Pearse  that  when  she  settled  with 
Logsdon  she  signed  a  writing  containing  an  agreement 
that  all  unsettled  claims,  including  the  claims  of  Belknap 
Brothers  &  Kennedy  Brothers,  should  be  paid  by  him; 
that  "in  his  failure  to  pay  these  claims,  she  should 
pay  them  and  increase  his  indebtedness  to  her  by  that 
amount."  And  yet  when  said  firm  brought  suit  to  fore- 
close a  mechanic's  lien  against  the  saw«mill  for  said  claim, 
making  her,  H.  W.  Vincent,  and  Logsdon  parties  to  the 
proceeding,  instead  of  paying  it  herself,  as  per  agreement, 
she  had  Logsdon  at  Bryson's  making  an  arrangement 
with  the  latter  to  get  the  case  put  over  until  the  next 
term,  and  to  devise  means  to  pay  off  the  claims. 

Mr.  Bryson  testified,  as  a  witness  in  the  case,  in  answer 
to  the  question,  ''Please  state  for  what  purpose  this  note 
and  mortgage  were  given  you,"  as  follows:  "I  will  give 
you  the  circumstances,  and  state  what  was  said  at  that 
time,  as  near  as  I  now  remember  it.  Mrs.  J.  T.  Vincent, 
H.  W.  Vincent,  and  Charles  Logsdon  had  been  sued  in  this 
court  by  Belknap  Brothers  A  Kennedy  Brothers  for  about 
four  hundred  dollars  upon  a  mechanic's  lien  against  the 
Caledonia  saw-mill  property.  They  employed  me  to  rep- 
resent them  in  the  case,  and  to  put  it  over,  if  possible, 
until  the  spring  term  of  court,  for  which  they  were  to  pay 
me  fifty  dollars.  Mrs.  Vincent  and  Mr.  Logsdon  came  to 
my  office  together  and  talked  over  the  case,  and  were  try- 
ing to  devise  means  to  raise  the  money  to  pay  off  this 
claim.  During  the  conversation,  it  was  stated  by  one  or 
both  of  them  that  Mr.  Logsdon  had  this  note  and  mort« 
gage  against  Hawkins  which  I  have  mentioned,  and  they 
asked  me  if  the  money  could  be  raised  on  the  note,  or  the 
note  be  collected.  Mr.  Logsdon  told  me  that  it  was  a  first 
mortgage;  at  least,  he  did  not  say  anything  about  there 
being  another  lien  upon  the  property  at  the  time,  as  I 
now  remember  it.    I  told  them  that  I  thought  I  could 
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either  collect  that  note  or  get  money  on  it.  The  note  was 
in  Judge  Holgate's  possession.  Mr.  Logsdon  left  my  office, 
got  the  note  and  mortgage,  and  brought  them  to  me  to 
collect  the  note  and  pay  my  fees  in  the  Belknap-Kennedy 
case  for  collection  out  of  it,,  and  pay  off  the  claim  of  Bel- 
knap Brothers  &  Kennedy  Brothers  out  of  the  remainder. 
The  witness,  upon  being  asked  what  became  of  that 
note,  if  anything,  answered:  ''I  found  upon  examining 
the  records  that  there  were  other  liens  against  the  prop- 
erty prior  to  this  one, — one  in  favor  of  Leabo  for  about 
five  hundred  dollars,  and  one  in  favor  of  America  Hawkins 
for  about  one  thousand  dollars.  I  was  unable  to  then  col- 
lect the  note  or  raise  money  on  it,  as  the  mortgaged 
property  was  only  worth  about  two  thousand  five  hun- 
dred or  three  thousand  dollars,  and  after  consulting  with 
both  Mrs.  Vincent  and  Mr.  Logsdon,  it  was  agreed  that  I 
should  take  a  new  note  and  mortgage  for  the  amount  due. 
By  so  doing,  this  became  a  second  mortgage,  Leabo's 
mortgage  being  first,  and  America  Hawkins,  who  is  the 
mother  of  J.  A.  Hawkins,  taking  a  third  mortgage  for 
her  amount  for  about  one  thousand  dollars.  This  agree- 
ment was  consummated  March  11,  1886.  Mr.  Logsdon 
came  in  from  the  bay  the  preceding  day.  He  told  me  he 
had  nothing  more  to  do  with  the  Caledonia  mill  prop- 
erty nor  the  Belknap-Kennedy  claims,  and  wanted  me 
to  take  the  note  and  mortgage  in  the  name  of  his  wife, 
Margaret  Logsdon.  I  had  not  heard  from  Mrs.  Vincent 
in  reference  to  the  matter,  and  declined  to  do  this,  but 
agreed  that  it  should  be  taken  in  his  name,  and  the  note 
and  mortgage  transferred  to  me,  and  then  I  would  hold 
the  same  in  trust,  to  be  paid  to  Margaret  Logsdon,  after 
first  paying  my  own  fees;  and  there  was  also  one  hundred 
dollars  and  interest  to  be  paid  to  Philomath  College,  two 
hundred  dollars  and  interest  to  be  paid  to  J.  E.  Henkle, 
when   the  same  was  collected  in   full,  these  amounts 
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being  offsets  against  Logsdon  on  the  original  note  in 
favor  of  J.  A-  Hawkins;  provided  that  Mrs.  J.  T.  Vincent 
waived  all  claims  on  the  note,  or  provided  that  she  failed 
to  establish  such  claims;  that  is,  the  surplus,  after  paying 
my  own  claim,  Philomath  College  claim,  J.  E.  Heukle's 
claim,  to  be  held  by  me  in  trust  for  Margaret  Logsdon^ 
providing  Mrs.  J.  T.  Vincent  was  not  entitled  to  the  same 
or  some  part  thereof." 

Mrs.  Vincent  does  not  seem  to  have  claimed  in  this 
conference  that  the  debt  belonged  to  Logsdon  to  pay« 
She  appears  to  have  been  more  exercised  about  devising 
ways  and  means  by  which  to  secure  its  payment.  She 
did  not  demand  as  a  right  that  Logsdon  should  make  use 
of  the  note  and  mortgage  against  Hawkins  by  which  to 
raise  funds  in  order  to  pay  off  the  debt,  though  she  was 
doubtless  willing  that  that  course  should  be  pursued  to 
accomplish  the  result. 

Logsdon  claims  that  he  deposited  the  note  with  Mn 
Bryson,  and  authorized  him  to  raise  money  on  it  with 
which  to  pay  the  debt,  upon  the  condition  that  Mrs,  Vin^ 
cent  should  deed  to  his  wife  the  saw-mill,  with  suflSicieut 
ground  upon  which  it  stood  and  adjacent  thereto  for  tb^ 
convenient  use  of  it.  But  no  such  arrangement  evidently 
was  made  in  the  presence  of  Mr.  Bryson,  nor  was  he  in^^ 
formed  of  it.  If  he  had  been,  he  would  doubtless,  being 
a  lawyer,  have  had  the  arrangement  put  in  writing,  or,  at 
least,  have  suggested  to  the  parties  the  necessity  of  doing 
so.  It  is  hardly  possible,  it  seems  to  me,  that  any  such 
arrangement  was  made  at  the  time,  or  that  the  partied 
took  into  consideration  their  respective  rights  and  liabi^ 
ities  as  between  themselves.  They  had  all,  probably,  been 
served  with  a  summons  in  the  suit,  and  were  mainly  in- 
tent upon  contriving  means  by  which  the  matter  coul4 
be  adjusted.  In  all  their  business  transactions  they  seem 
to  have  been  wholly  indifferent  regarding  their  obliges 
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tions  to  each  other,  and  to  have  managed  their  affairs  as 
though  their  interest  in  them  was  in  common.  Logsdon 
denies  that  he  had  anything  to  do  with  the  creation  of 
the  debt.  He  insists  that  he  sold  the  mill  to  Stevens  on 
the  sixth  day  of  April,  1885»  and  has  had  no  interest  in 
it  since  that  time;  but  the  evidence  shows  to  the  contrary, 
— shows  that  he  had  possession  of  the  mill,  and  used  it  up 
to  the  time  it  was  sold  to  Trovitt. 

Mrs.  Vincent  confesses  that  she  had  an  interest  in  hav<^ 
ing  the  mill  located  at  Caledonia,  and  wished  to  see  it 
moving  after  it  was  brought  there;  and  that  she  had  a 
|)ecuniary  interest  in  it  is  quite  apparent. 

The  settlement  between  the  parties,  pretended  to  have 
been  made  on  the  first  day  of  August,  1885.  according  to 
the  appellants'  own  showing,  was  left  at  loose  ends.  That 
they  settled  up  everything  except  the  outstanding  unset* 
tied  claims  against  them,  which  they  allowed  to  remain 
and  increase,  is  very  remarkable;  more  especially  so  in 
TieW  of  the  testimony  of  Mrs.  Vincent  that  on  that  date 
she  told  Logsdon  that  she  could  not  help  him  any  longer. 

Where  parties  have  dealt  with  each  other  in  a  particu- 
lar manner,  I  do  not  see  any  better  way  in  adjusting  their 
affairs,  as  between  themselves,  than  to  recognize  and  carry 
out  the  mode  which  they  themselves  have  adopted  and  pur- 
sued. In  this  case  the  parties  contracted  the  debt  in  ques- 
tion jointly.  In  doing  so,  they  evidently  consulted  their 
tespective  int<erests,  and  each  was  benefited  thereby.  I 
think,  therefore,  that  the  debt  should  be  regarded  as  a 
joint  obligation,  not  only  as  between  them  and  their 
creditor,  but  as  between  themselves.  Under  this  view, 
Charles  Logsdon  should  be  held  liable  for  one  half  of  the 
$444.60,  and  the  appellants  for  the  other  one  half  thereof. 
The  appellants  have  paid,  in  addition  to  the  debt,  the 
i^osts  of  the  foreclosure  of  the  lien.  This  might  have 
been  avoided  by  paying  the  debt  before  suit,  and  it 
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seems  to  have  been  the  understanding  that  Mrs.  Vincent 
should  pay  all  unsettled  claims  in  case  Logsdon  failed  to 
pay  them,  and  thereby  increase  his  indebtedness  to  her^ 
but  Logsdon  was  equally  liable  with  her  for  their  pay- 
ment, and  equally  responsible  for  the  neglect  to  pay  them. 

The  amount  of  the  costs  of  the  foreclosure  does  not 
appear.  The  appellants  alleged  in  their  complaint  thai 
the  full  amount  paid  by  them  on  account  of  the  debt  and 
costs  aggregated  $637;  that  is,  however,  denied  in  the 
answer,  and  the  only  evidence  in  the  suit  regarding  the 
matter  which  I  have  been  able  to  discover  is  in  the  tes- 
timony of  Mrs.  Vincent.  She  testified  that  she  had  paid 
in  the  settlement  of  the  claim  in  full  something  over  six 
hundred  dollars;  that  she  did  not  remember  the  exact 
amount.  Under  this  proof,  we  would  only  be  justified  in 
finding  that  she  paid  six  hundred  dollars  in  settlement  of 
the  claim  in  full. 

The  respondents'  counsel  claims  that  the  appellants 
must  fail  in  their  suit  for  the  reason  that  they  failed  to 
show  any  consideration  or  agreement  whatever  for  the 
deposit  of  the  first  note  and  mortgage,  either  as  security 
for  Charles  Logsdon,  or  otherwise;  that  there  was  any 
agreement  between  Mrs.  Vincent  and  Logsdon  for  taking 
up  the  first  note  and  mortgage,  and  taking  the  note  and 
mortgage  of  March  11,  1886,  in  lieu  thereof;  or  that 
appellants,  or  either  of  them,  became  bound  or  indebted 
to  Belknap  Brothers  &  Kennedy  Brothers  in  the  sum  of 
$444.50,  or  any  other  sum,  for  Charles  Logsdon. 

We  disagree  with  the  counsel  as  to  the  facts  assumed 
by  him  in  the  first  two  propositions.  We  think  the  tes- 
timony of  Mr.  Bryson  shows  to  the  contrary.  Upon  the 
third  proposition  he  may  be  said  to  be  technically  correct 
as  to  the  facts;  but  if  the  debt  were  a  joint  obligation  on 
the  part  of  the  appellants  and  Logsdon,  as  we  conclude  it 
was,  the  delivery  of  the  note  and  mortgage  to  Mr.  Brysoa 
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to  enable  him  thereby  to  raise  funds  with  which  to  pay 
the  debt  would  coustitute,  in  equity,  a  pledge  of  them  for 
that  purpose;  it  was  an  appropriation  of  them  for  its  pay- 
ment, and  created  an  equitable  lien  thereon  to  the  extent 
of  Logsdon's  liability  upon  the  debt.  In  our  opinion,  the 
appellants  are  entitled  to  a  decree  against  the  said  Charles 
Logsdon  for  the  sum  of  three  hundred  dollars,  to  be  pai<jl 
out  of  the  said  note  and  mortgage  in  the  hands  of  J.  R. 
Bryson,  after  first  paying  to  the  latter  the  sum  of  fifty 
dollars,  and  any  additional  fees  or  expenses  he  may  be  en- 
titled to  or  incur;  and  that  the  balance  and  residue  of  said 
note  and  mortgage  be  paid  to  Margaret  Logsdon,  subject 
to  the  condition  as  stated  herein;  that  neither  party  is 
entitled  to  costs,  but  that  each  of  them  be  required  to  pay 
one  half  of  the  fees  of  the  clerk  of  this  court  incurred 
herein;  that  the  said  Bryson  be  appointed  a  receiver  to 
collect  the  said  note  and  mortgage  or  otherwise  dispose 
of  the  same,  and  from  the  proceeds  thereof  retain  and 
pay  out  the  several  sums  specified,  also  the  fees  of  the 
said  clerk,  reserving  one  half  thereof  from  the  appellants' 
three  hundred  dollars,  and  that  he. pay  the  residue  to  the 
respondent's  counsel  herein.  * 
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Law  of  the  Cask  — Second  Appeal.  — The  docisioQ  of  thiB  ooart  becomes      ^  ^l^ 
the  law  of  the  case,  and  upon  a  secoud  appeal,  is  binding  upon  the  coart        17     g9 
aud  the  parties,  and  from  which  the  court  is  not  at  liberty  to  depart.  ' 

Appeal  from  Douglas  County. 

R.  &  E.  B.  Williavia  and  /.  W.  Ilamiltoti,  for  Bespondent. 

Jaines  F.  Watson  and  B.  F.  Dowcll,  for  Appellant. 
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Strahan,  J,  —  When  this  cause  was  before  this  court 
on  the  former  appeal  (Applegate  v.  Dowellf  15  Or.  513), 
the  law  applicablo  to  the  facts  then  presented  was  fully 
stated  and  discussed.  The  cause  was  tried  as  an  action 
at  law  under  the  act  of  1885,  and  finding  error,  this  court 
remanded  the  case  for  a  new  trial. 

Upon  the  second  trial,  no  new  facts  that  were  material 
were  developed,  and  the  court  below  simply  applied  the 
principles  of  law  announced  by  this  court  to  the  facts  as 
they  appeared,  which  resulted  in  a  decree  for  the  plain- 
tiff, from  which  the  defendant  has  appealed. 

Upon  this  appeal,  wo  are  not  at  liberty  to  depart  from 
the  law  announced  in  the  case  on  the  previous  appeal. 

The  decision  then  made  became  the  law  of  the  case, 
binding  alike  upon  the  court  and  the  parties  on  any  sub- 
sequent appeal.  (Powell  v.  D.  8.  &  G.  R.  R.  Co.,  14  Or. 
22;  2  Herman  on  Estoppel,  p.  118,  note  1.) 


[Filed  Jannaiy  2S,  1889.] 

TIIE  STATE  OF   OREGON,  Respondent,  v.  B.  A, 
GODFREY,  Appellant. 

Danqebous  Weapon  —  Assault.  — To  point  aa  nnloaded  gun  at  another,  at 
a  diflfcance  of  from  thirty  to  seventy  yards,  whereby  snch  other  is  put  in 
fear,  and  flees,  is  not  an  aasanlt  with  a  dangerous  weapon. . 

Assault.  —  To  constitute  an  assault,  there  must  be  an  intentional  attempt  by 
yiolenoe  to  do  injury  to  the  person  of  another,  and  snch  attempt  must  be 
coupled  with  the  present  ability  to  do  such  injury. 

Danoebous  Weapon  Defined.  —  A  dangerous  weapon  is  one  by  the  use  of 
which  death  or  great  bodily  harm  may  be  inflicted. 

Dangerous  Weapon  —  Unloaded  Gun.  —  An  unloaded  gun  in  the  hands  of 
the  defendant,  four  or  five  rods  from  the  proeecutiug  witness,  is  not  a  dan- 
gerous weapon.  Without  the  use  of  a  dangerous  weapon  the  defendant 
could  not  commit  the  crime  charged,  and  such  weapon  was  not  dangerous 
in  a  legal  sense,  unless  at  the  time  of  its  use  it  was  capable  of  producing 
death  or  great  bodily  harm. 
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Lbthal  Wbapon  —  pROViNOB  OF  THE  JuRT.  — Guns,  swords,  pistols,  knives, 
and  the  like  are  lethal  w^aponai,  as  a  matter  of  law,  when  used  within 
striking  distance  from  the  party  assaulted;  all  others  are  lethal  or 
not  according  to  their  capability  of  prodaciag  death  or  great  bodily  harm 
in  the  manuer  in  which  they  are  used,  and  of  this  the  jury  mast  be  the 
judges:  accordin'jlj/  AeM,  that  in  this  case  if  the  gun  was  loaded,  it  was 
a  lethal  weapon;  if  otherwise,  it  was  not. 

Assault  wrru  a  Danobbous  Weapon — Intent. — To  constitute  the  crime 
of  being  armed  with  a  dangerous  weapon,  and  assaulting  another  with  such 
weapon,  no  specific  intent  to  inflict  death  or  great  bodily  harm  is  neces- 
sary. No  other  intent  ij  necesjary  tlia-i  that  which  is  embraced  in  the 
act  of  being  armed  with  a  da  igcrouj  weapon,  and  making  an  assault  uposi 
another  wilh  such  weiipon. 

Appeal  from  Klamath  County.  "" 

W.  M.  Colvig^  District  Altorney,  for  the  state. 

Cogswell  &  Cogswell  and  /.  W,  Ilamaker^  for  Appellant. 

Stuahan,  J. — The  defendant  was  indicted  by  the  grand 
jury  of  Klamath  County  for  being  armed  with  a^langer- 
ousjvgfljian,  to  wit,  a  Winchester  rifle,  and  assaulting  H.[ 
jTChrisraan  with  such  rifle. 

The  evidence  of  the  assault  introduced  upon  the  trial 
tended  to  prove  that  the  defendant,  when  not  less  than 
thirty  yards  nor  more  than  seventy  yards  from  said 
Chrisraan,  pointed  a  Wiuchester  rifie  at  him  and  threat- 
ened to  kill  him  if  he  did  not  turn  back.  His  words 
wore.  "Turn  back,  you  dirty  son  of  a  b^ '  ^h,  or  I  will 
kill  you."  The  transcript  shows  there  was  no  direct  evi- 
dence that  the  gun  was  loaded,  or  that  the  defendant 
cocked  it,  or  did  anything  except  to  point  the  gun  at 
Chrisman,  and  use  the  language  above  quoted.  There 
was  eviilence  tending  to  prove  that  Chrisman  was  fright- 
ened and  fled  from  the  defendant. 

At  the  conclusion  of  the  evidence.,  the  court,  amongst 
other  instructions,  gave  the  jury  the  following:  **If  you  be- 
lieve from  the  evidence,  beyond  a  reasonable  doubt,  that, 
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at  the  time  and  place  as  c]:arged  in  the  indietnicnt,  B.  A. 
Godfrey  pointed  a  gun  at  Herbert  i.  Chrisman  in  a  men- 
acing and  threatening  manner,  as  if  to  shoot,  and  the  said 
Chrisman  was  then  within  carrying  distance  of  said  gun, 
and  that  the  said  Chrisman,  as  a  reasonable  man,  was, 
under  tlie  circumstances  as  then  presented  to  him,  justi- 
fied in  believing  that  the  f^r^fcndant  intended  to  shoot 
him,  and  did  so  believe,  and  was  in  fear  of  being  shot  by 
said  defendant,  and,  under  such  fear,  fled  from  said  de- 
fendant, without  knowing  whether  said  gun  was  loaded 
or  not,  then  the  defendant  is  guilty,  no  matter  whether 
the  gun  was  loaded  or  not." 

The  court  further  instructed  the  jury  as  follows:  "If 
you  believe  from  the  evidence,  beyond  a  reasonable  doubt, 
that,  at  the  tim^  and  place  as  charged  in  th»  indictment, 
said  Herbert  J.  Chrisman  and  another  person  were  in  a 
cart  or  buggy  together,  and  that  said  defendant,  Godfrey, 
pointed  a  loaded  gun  at  both  of  them  in  a  threatening 
manner,  and  under  the  circumstances  mentioned  in  the. 
last  instruction  (No.  1),  within  carrying  distance  of  said 
gun,  then  you  must  find  the  defendant  guilty." 

To  the  giving  of  each  of  these  instructions  the  defend- 
ant excepted. 

The  defendant  asked  the  following  instructions,  all  of 
which  were  refused  by  the  court,  and  separate  exceptions 
saved  to  the  ruling  in  each  case:  — 

"1.  A  dangerous  weapon  is  one  capable  of  producing 
death  or  great  bodily  harm. 

"2.  An  assault  is  an  unlawful  attempt,  coupled  with  a 
present  ability,  to  commit  a  violent  injury  upon  the  per- 
son of  another. 

"3.  An  unloaded  gun  at  a  distance  of  four  or  five  rods 
from  the  party  alleged  to  have  been  assaulted  is  not  a 
dangerous  weapon. 

"4.   Whether  or  not  the  defendant  in  this  action  was 
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at  the  time  of  this  alleged  assault  armed  with  a  dangerous 
weapon,  is  a  question  of  fact  which  you  are  to  determine 
from  the  evidence,  and  in  doing  so,  you  are  to  take  into 
consideration  all  the  circumstances, — whether  or  not  the 
gun  was  loaded,  the  distance  the  parties  were  from  each 
other,  the  manner  of  its  use, — and  unless  you  are  satisfied, 
beyond  a  reasonable  doubt,  from  all  the  circumstances  in 
the  case,  that  he  was  armed  with  a  weapon  which,  at  the 
distance  the  parties  were  from  each  other,  was  capable  of 
producing  death  or  great  bodily  injury,  then  you  must 
acquit. 

"5.  One  of  the  questions  for  you  to  determine  is, 
whether  the  gun  with  which  it  is  charged  the  defendant 
committed  the  assault  was  loaded;  and  unless  it  is  estab* 
lished  beyond  a  reasonable  doubt  that  the  gun  was  so 
loaded,  you  wiU  have  to  iind  that  it  was  not  loaded;  and 
should  you  find  that  the  gun  was  not  loaded,  then  you  will 
have  to  decide  from  the  evidence  whether  an  unloaded 
gun,  at  the  distance  the  defendant  was  from  the  prose- 
cuting witness  at  the  time  of  the  alleged  assault,  was  a 
dangerous  weapon,  and  if  not,  then  you  must  acquit." 

The  first  instruction  given  by  the  court,  to  which  an 
exception  was  taken  in  effect,  told  the  jury  that  if  the  de- 
fendant pointed  the  gun  at  Chrisman,  under  the  circum- 
stances therein  enumerated,  the  defendant  was  guilty,  no 
matter  whether  the  gun  was  loaded  or  not.  This  is  cquiv-f 
alent  to  saying  that  it  is  a  felonious  assault  to  point  anj 
empty  gun  at  another,  whereby  he  is  put  in  fear,  and] 
flees.  Such  an  act,  no  doubt,  deserves  the  severest  repre- 
hension, but  unless  it  constitutes  an  assault,  the  convic- 
tion cannot  be  sustained,  no  difference  what  view  we 
may  take  of  the  other  questions  presented. 

Burriirs  Law  Dictionary  defines  an  assault  to  be  an 
unlawful  setting  upon  one's  person.  (Finch's  Law,  b.  3, 
c.  9.)    An  intentional  attempt  by  violence  to  do  a  corpo- 
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real  injury  to  another.  (Wharton's  Crim.  Law,  311; 
1  Hill,  351.)  An  attempt  or  offer,  with  force  or  vie- 
lence,  to  do  a  corporeal  hurt  to  another,  as  by  striking  at 
him  with  or  without  a  weapon,  or  presenting  a  gun, 'etc. 
Rapalje  defines  it  thus:  ''An  assault  is:  1.  An  attempt  un« 
lawfully  to  apply  an  actual  force,  however  small,  to  the 
person  of  another,  directly  or  indirectly;  2.  The  act  of 
using  such  a  gesture  towards  another  person  as  to  give 
him  reasonable  grounds  to  believe  that  the  person  using 
the  gesture  meant  to  apply  actual  force  to  his  person."  (1 
Law  Diet.,  tit.  Assault.)  Any  willful  and  unlawful  at- 
tempt or  offer  with  force  to  do  a  corporeal  injury  to  an- 
other.    (1  Abbott's  Law  Diet.,  tit.  Assault,  90.) 

But  these  definitions  furnish  no  certain  or  satisfactory 
solution  of  the  question,  and  if  we  look  at  the  adjudged 
cases,  they  appear  to  be  irreconcilable. 

Chapvian  v.  S/atc,  78  Ala.  463,  is  a  late  and  well-consid- 
ered case  holding  that  to  present  and  aim  an  unloaded 
gun  at  a  person  within  shooting  distance,  in  such  a  man* 
ucr  as  to  terrify  him,  ho  not  knowing  that  the  gun  is  not 
loaded,  will  not  support  a  conviction  for  a  criminal  as^ 
sault,  although  it  may  support  a  civil  action  for  damages. 
This  case  presents  the  leading  authorities  on  both  sides 
of  this  question,  and  sums  up  the  result  reached  by  the 
court  thus:  ''The  true  test  cannot  be  the  mere  tendency 
of  an  act  to  produce  a  breach  of  the  peace;  for  opprobri- 
ous language  has  this  tendency,  and  no  words,  however 
violent  or  abusive,  can  at  common  law  constitute  an  as-' 
sault.  It  is  unquestionably  true  that  an  apparent  at- 
tempt to  do  corporeal  injury  to  another  may  often  justify 
the  latter  in  promptly  resorting  to  measures  of  self-de- 
fense. But  this  is  not  because  such  apparent  attempt  is 
itself  a  breach  of  the  peace;  for  it  may  be  an  act  entirely 
innocent.  It  is  rather  because  the  person  who  supposes 
himself  to  be  assaulted  had  a  right  to  act  upon  appear- 
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ances  when  they  crea^te  reasonable  grounds  from  which 
to  apprehend  imininent  peril.  There  can  be  no  differ- 
ence in  reason  between  presenting  an  unloaded  gun  at 
an  antagonist  in  an  affray  and  presenting  a  walking-^ane 
as  if  to  shoot,  providing  he  honestly  beUeves,  and  from 
the  circumstances  has  reasonable  grounds  to  believe,  that 
the  cane  was  a  loaded  gun.  Ei^h  act  is  a  mere  menace, 
the  one  equally  with  the  other,  and  mere  menses,  whether 
by  words  or  acts,  without  intent  or  ability  to  injure,  are 
not  punishable  crimes,  although  they  may  often  consti- 
tute sufficient  ground:  for  a  civil  action  for  damages. 
^^Tb^  test,  morever,  in  criminal  cases,  cannot  bo.  the 
mere  fact  of  unlawfully  putting  one  in  fear,  or  in  ci^eat- 
ing  alarm  in  the  mind;  for  one  may  obviously  be  as- 
saulted, although  in  complete  ignorance  of  the  fact,  and 
therefore  entirely  free  from  alarm.  {People  v.  LiUy^  43 
Mich.  525;  1  Grim.  Law  Mag.  605.)  And  one  may  be 
put  in  fear  under  pretense  of  begging,  as  in  TapUne^s 
Case^  occurring  during  the  riots  in  Loodou,  decided  in 
1780,  and  reported  in  2  East  J^.  C.  712,  and  cited  in 
many  of  the  old  authorities." 

These  views  are.  s^istained  by  Slole  v.  Napper^  6  Nov. 
113;  Rcgim  v.  /cme«,  47  Eng.  Com.  L.  530;  BUwk  v.  Bet 
nard,  38  Eag.  Com.  L.  365;  Pcopk  v.  LUly^  43  Mich.  521 
RoHMon  V.  SiaU,  31  Tex.  171;  Law9on  v,  SUUe,  30  Ala, 
14;  kcKay  v.  BtaU,  44  Tex.  43;  3  Gr^CAL  Ev.,  sec  61; 
People  V.  Jacobe^  29  Gai.  579.  Numerojo^  other  cases  to 
the  same  effect  are  carefully  collated  ia  1  Am.  &  Eng. 
Eucy.  of  Law,  815,  816.  ,   ^ 

I  think  tliese  authorities  clearly  show  that  to  constitute 
an  assault  there  must  be  an  intentional  attempt  to  do  in- 
jury to  the  person  of  another  by  violence,  and  that  such 
attempt  must  be  coupled  with  a  present  ability  to  do  ^ 
injury  attempted.  It  is  equally  manifest  that  the  element 
of  fear  or  apprehenj^on  on  the  part  of  thjB  person  against 
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whom  the  attempt  is  made  cannot  bo  controlling  or  in 

any  way  influence  the  conclusion,  for  the  reason  that 

\  such  person  may  be  assaulted  and  be  wholly  unconscious 

lof  the  injury.     I  am  therefore  of  the  opinion  that  the 

mrst  instruction  given  by  the  court  was  erroneous. 

2.  Turning  now  to  the  instructions  asked  on  the  part 
of  the  defendant,  we  are  of  the  opinion  that  No.  1  ought 
to  have  been  given.  A  dangerous  weapon  is  a  necessary 
element  in  the  commission  of  the  crime  for  which  the  de« 
fendant  was  indicted.  Without  it  he  could  not  be  guilty 
of  the  felonious  assault  charged.  The  instructions  asked 
briefly  defined  such  weapon,  and  its  refusal  was  error. 

3.  So  in  regard  to  instruction  No.  2  asked  by  defend- 
ant, defining  an  assault.  An  unlawful  attempt  to  do 
injury  to  the  person  of  another,  without  the  ability  to 
accomplish  it,  would  not  constitute  an  assault,  nor  would 
the  ability  without  the  attempt  be  sufficient.  Both  ele- 
ments must  concur.  This  instruction,  then,  should  also 
have  been  given. 

4.  Instruction  No.  3  asked  by  the  defendant  should 
also  have  been  given.  Manifestly,  aa  unloaded  gun  in 
the  hands  of  the  defendant  four  or  five  rods  from  Chris- 
man  was  a  harmless  implement,  with  which  no  personal 
injury  could  possibly  have  been  inflicted  upon  Chrisman. 
Without  the  use  of  a  dangerous  weapon  the  defendant 
could  not  commit  the  crime  charged,  and  the  weapon  wai 
not  dangerous  in  a  legal  sense,  unless  at  the  time  of  its 
use  it  was  capable  of  producing  death  or  great  bodily 
harm. 

5.  Under  the  circumstances  disclosed  by  this  record, 
the  fourth  instruction  asked  by  appellant  contained  a 
correct  statement  of  the  law,  and  should  also  have  been 
given.  Some  weapons  under  particular  circumstances 
are  so  clearly  lethal  that  the  court  may  declare  them  to 
be  such  as  a  matter  of  law.  T^f  this  class  are  guns. 
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swords,  knives,  pistols,  and  the  like,  when  used  within 
striking  distance  from  the  victim;  all  others  are  lethal  or 
not  according  to  their  capability  to  produce  death  or  great 
bodily  harm  in  the  manner  in  which  they  are  used,  and 
of  this  the  jury  must  always  be  the  judges.  It  is  a  ques- 
tion of  fact,  the  termination  of  which  properly  belongs  to 
them.  In  the  case  under  consideration,  the  gun  was  a  / 
lethal  weapon  if  it  was  loaded,  otherwise  it  was  harmless.  ^ 
It  was  therefore  the  peculiar  and  exclusive  province  of  4he 
jury  to  say  whether  this  was  so  or  not,  and  the  court  erred 
in  so  refusing  to  instruct  them. 

6.  Instruction  No.  5,  also  asked  by  the  defendant,  de- 
pends upon  the  same  principles  as  No.  4,  and  its  refusal 
was  error,  for  the  same  reasons  given  in  reference  to  No.  4. 

7.  The  defendant  also  asked  the  court  to  give  the  jury 
the  following  instruction,  numbered  7:  ''  Unless  it  is  estab- 
lished beyond  a  reasonable  doubt  that  the  defendant  at 
the  time  of  the  alleged  assault  intended  to  inflict  death 
or  great  bodily  harm  upon  Chrisman,  coupled  with  a  pres- 
ent ability  to  carry  the  same  into  effect,  you  must  acquit." 
This  instruction  was  properly  refused.  No  specific  intent 
is  necessaiy  to  constitute  the  crime  undisr  this  statute 
other  than  such  as  may  be  embraced  in  the  act  of  mak- 
ing an  assault  with  a  dangerous  weapon.  This  simply 
embraces  the  intentional  and  unlawful  use  of  a  danger- 
ous weapon,  b}^  means  of  which  an  assault  is  committed 
with  such  weapon  upon  the  person  of  another. 

One  or  two  other  unimportant  exceptions  were  taken, 
but  it  is  unnecessary  to  notice  them,  as  every  principle  of 
law  involved  in  the  case  is  disposed  of  by  what  is  said  on 
the  questions  above  suggested. 

The  judg;ment  will  be  reversed,  and  a  new  trial  had  in 
the  court  below. 
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Opinioa  of  the  Court-- StoalMa,  J. 
[Filed  Jaiiiiai7  28^  1889.] 

CHARLES  KOHN  &  CO.,  Appbllakts,  v.  I.  S-  HIN- 
SHAW,  Bhbriff  of  Bakbb  County,  Bbsfokdbkt. 

Plbabino — CoN&rrRUCTiON.  —  A  party's  pleading  is  to  be  construed  most 
strongly  against  himself,  for  the  purpose  of  determining  its  sufficiency. 

fi-r^TUTOBT  CoHSTBUcnoN — SiOTioH  l&i,  Hill's  Codb.  —The  word  "raagr' 
in  this  section  held  to  be  equivalent  to  the  word  "must,"  and  therefore 
when  a  sufficient  undertaking  ia  tendered  to  the  sheriff  under  this  section 

*  by  a  claimant  of  the  property  attached,  it  is  his  duty  to  accept  it,  and  to 
deliver  the  ^ttach^^  property  to  such  claimant. 

Statutort  CoNSTBUcriON— "May."—  When  the  word  "may  "is  used  in  a 
statute  iu  conferrijai^  pow^  upon  a  court  officer,  or  tribunal,  and  the  pub- 
lic or  a  third  person  has  an  interest  in  the  execution  of  the  power,  the 
exereise  of  the  power  becomes  imperatiTe. 

Unpsrtaximo— LiSM  ow  Attachmxnt.  — By  the  execution  of  the  undertalp- 
ing  provided  for  by  sectiou  154,  Hill's  Code,  the  lien  created  by  the 
attachment  is  not  vacated  or  destroyed. 
-Bkkbitv — NiouKT — AoTiON  — PiaCADINo, — In  an  action  against  a  sheriff 

*  for  a  neglect  of  an  official  duty,  the  complaint  must  allege  the  particular 
neglect  or  omission  i^pon  which  the  plaintiff  relies. 

Shxrift's  Butt — Exeoution. — After  receiving  an  execution  in  an  action 
where  property  has  been  attached  and  delivered  to  a  claimant  upon  exe- 
cutii^  the  usual  undertaking,  the  limit  of  the  sheriff's  duty  is  to  malfe 
a  demand  for  the  property  bonded,  and  if  the  same  is  not  delivered  to  hiio, 
to  make  a  return  of  all  of  his  proceedings  to  the  court.  .^^ 

Failure  ovthb  Clahcantto  Belivxrthb  PsoPKftTr — pLAiMTiVF'sBBMXDr. 
— If  the  claimant  faif  to  deliver  the  property  attached  according  to  the 
terms  of  his  undertaking,  the  plaintiff  may  bring  an  action  on  such  undw- 
taking  in  his  own  name.  He  is  the  person  for  whoee  benefit  tnch  under- 
taking was  exeeuted,  and  is  the  real  party  in  interest. 

Appbal  from  Baker  County. 

J,  W,  WkdUeyf  and  Hyde  &  Hyde,  and  C.  A.  Johns,  for 
Appellant. 

Olmsiead  &  Anderson,  for  Respondent. 

J.  J.  Shaw,  for  Claimants. 

Strahan,  J. — This  action  is  prosecuted  by  the  plain- 
tiffs to  recover  against  the  defendant,  who  is  the  sheriff 
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of  Baker  Couuty,  Oregon,  the  sum  (^  $563  damages,  and 
$55.06  costs  and  disbursements  Expended  in  another 
action,  with  costs  of  this  action. 

From  the  amended  complaint  it  appears  that  about 
the  month  of  August,  1887,  the  plaintiff  commenced  an 
action  in  the  circuit  court  of  Bak^r  County  to  recover  of 
one  Daniel  Cochrane  the  sum  of  $563,  with  costs  and  dis- 
bursements, and  caused  a  writ  of  attachment  to  be  issued 
in  said  action,  and  placed  the  same  in  the  hands  of  the 
defendant,  as  sheriff  of  Baker  County,  for  service;  that 
by  virtue  of  said  writ,  the  defendant,  as  such  sheriff, 
seized  several  barrels  of  whisky  as  the  property  of  said 
Daniel  Cochrane;  that  afterwards,  on  the  seventh  day  of 
September,  1887,  the  plaintiff  duly  recovered  a  judgment 
in  said  action  for  the  sum  of  $563,  and  $55.06  costs  and 
disbursements,  and  on  the  same  day  caused  an  execution 
to  be  issued  on  said  judgment,  which  execution  was  duly 
placed  in  the  hands  of  the  defendant,  sheriff  of  said  Baker 
County,  for  service;  that  at  the  time  of  the  issuance  of 
said  attachment,  and  at  the  time  of  the  commencement 
of  said  action,  and  the  seizure  of  said  property  by  virtue 
of  said  writ,  and  at  the  time  of  the  issuance  of  said  exe« 
cution,  and  the  delivery  thereof  to  the  defendant  as 
sheriff,  the  said  Daniel  Cochrane  was  and  still  is  the 
owner  of  said  several  barrels  of  whisky,  which  were  of 
the  value  of  $650;  that  said  sheriff  has  not  applied  said 
whisky  on  said  execution  as  directed  by  said  execution, 
nor  has  he  sold  the  same  as  commanded  by  said  writ, 
and  said  Daniel  Cochrane  did  not  have  and  has  not  any 
other  property  subject  to  levy  under  said  execution,  by 
means  whereof  the  plaintiffs  have  been  deprived  of  all 
means  of  satisfaction  of  said  execution ;  that  plaintiffs  are 
informed  that  said  sheriff  delivered  said  whisky  to  cer- 
tain claimants  thereof  upon  the  giving  to  said  sheriff  an 
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undertaking  for  the  redelivery  thereof,  or  payment  of  the 
value  thereof  to  said  defendant  as  sheriff,  as  aforesaid. 

To  this  complaint  the  defendant  demurred,  which  be- 
ing sustained  by  the  court,  final  judgment  was  entered 
against  the  plaintiffs  for  costs  and  disbursements,  from 
which  they  have  appealed  to  this  court. 
-  1.  Upon  the  argument  here  a  preliminary  objection 
was  taken  by  the  appellants  to  the  effect  that  it  did  not 
duflSciently  appear  from  the  complaint  that  the  attached 
property  had  been  delivered  by  the  defendant  to  any  per- 
son upon  receiving  the  statutory  undertaking  therefor  by 
the  sheriff.  His  objection  is,  that  the  allegation  in  the 
complaint  that  ''plaintiffs  rtg  informed  that  said  sheriff 
delivered  said  whisky,"  etc.,  is  not  equivalent  to  the  di- 
rect allegation  that  he  had  so  delivered  it. 

It  would  seem  somewhat  paradoxical  to  allow  a  pleader 
io  take  advantage  of  an  admitted  defect  in  his  own  plead- 
ing for  the  sole  purpose  of  escaping  a  more  serious  objec- 
tion urged  by  his  adversary;  in  other  words,  using  its 
admitted  weakness  at  one  point  for  the  purpose  of  giving 
it  strength  at  another.  But  however  this  may  be,  apply- 
ing the  ordinary  rule  that  a  party's  pleading  is  to  be  con- 
strued most  strongly  against  himself,  for  the  purpose  of 
determining  its  sufficiency,  and  the  objection  vanishes. 
Besides,  this  is  an  objection  as  to  form  only,  not  urged  or 
taken  in  the  court  below,  and  it  ought  not  to  be  control- 
ling on  this  appeal.  For  the  purpose  of  testing  the  suffi- 
ciency of  this  pleading  the  allegation  in  question  must  be 
held  equivalent  to  a  direct  statement  that  the  sheriff  had 
received  a  proper  statutory  undertaking  upon  the  execu- 
tion of  which  he  had  delivered  the  property  levied  upon 
to  the  claimants. 

2.  But  the  real  question  which  the  parties  present  on 
this  appeal  is  the  construction  of  section  154  of  Hill's 
Code,  which  is  as  follows: — 
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"Sec.  154.  The  sheriff  may  deliver  any  of  the  property 
attached  to  the  defendant,  or  to  any  other  person  claim- 
ing it,  upon  his  giving  a  written  undertaking  therefor, 
executed  by  two  or  more  sufficient  sureties  engaging  to 
redeliver  it,  or  pay  the  value  thereof,  to  the  sheriff  to 
whom  execution  upon  a  judgment  obtained  by  the  plain- 
tiff in  that  action  may  be  delivered." 

Section  159  of  the  code  provides  for  tJie  discharge  of  the 
attachment  upon  the  order  of  the  court  or  judge,  and 
upon  notice  to  the  plaintiff  by  the  execution  of  an  under- 
taking required  by  section  160. 

The  undertaking  under  that  section  binds  the  sureties 
to  pay  to  the  plaintiff  the  amount  of  the  judgment  that 
may  be  recovered  against  the  defendant  in  the  action. 

The  appellants'  contention  is,  that  the  undertaking  pro- 
vided by  section  154  is  for  the  benefit  solely  of  the  sheriff, 
and  that  the  security  provided  for  inures,  not  to  the 
plaintiff,  but  to  the  sheriff  himself.  It  is  said  that  it 
may  be  more  convenient  for  the  sheriff  and  claimant  to 
act  under  this  section  than  to  keep  the  property  in  the 
custody  of  the  sheriff,  especially  when  the  latter  is  fully 
protected  by  a  bond  taken  and  approved  by  himself,  and 
therefore  presumably  a  perfectly  satisfactory  security  to 
him.  In  other  words,  the  appellant  contends  that  the 
authority  conferred  by  this  section  in  question  is  per- 
missive only,  and  not  mandatory. 

The  appellants'  contention  grows  out  of  the  use  of  the 
word  *'may"  in  this  section.  If  that  word  is  used  in  a 
permissive  sense  only,  then  there  is  good  reason  for  the 
plaintiff's  contention;  but  if  in  this  connection  it  is 
equivalent  to  the  word  "must,"  then  the  appellant  con- 
cedes his  position  is  untenable.  It  is  a  general  principle 
in  statutory  construction  that  where  the  word  "may"  is 
nsed  in  conferring  power  upon  an  officer,  court,  or  tribu- 
nal, and  the  public  or  a  third  person  has  an  interest  in 
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the  exercise  of  the  power,  then  the  exercisfe  of  the  poWer 
becomes  imperative. 

In  commenting  on  this  subject  Efidlich  on  Interpre*a- 
tiou  of  Statutes,  section  310,  says:  "Btrt  it  would  be  diffi- 
cult to  believe  that  Parliament  ever  intended  to  commH 
powers  to  public  persons  for  public  purposes,  for  exercise 
or  non-exercise,  in  any  such  spirit.  An  enactment  that 
a  court  or  person  'miiy'  swear  witnesses,  or  that  a  jus- 
tice Mnay'  issue  a  summons  on  complaint  of  an  offense/ 
or  the  chancellor  a  commission  in  a  case  of  bankruptcy,  i» 
no  mere  permission  to  do  such  acts,  with  a  corresponding 
liberty  to  abstain  from  doing  them.  Whenever  the  act 
is  to  be  done  for  the  benefit  of  others,  the  word  *may/  or 
any  of  its  equivalents,  simply  confers  a  power  or  ca^ 
pacity  to  do  the*  act.  It  is  facultative,  not  permissive; 
and  neither  by  its  own  connotation,  nor  by  force  of  any 
legal  principle,  does  it  necessarily  imply  an  opti6n  to 
Abstain  from  doing  the  act.  On  the  Contrary,  it  is  a  legal 
or  rather  a  constitutional  principle  that  powers  given  to 
public  functionaries  or  others  for  public  purposes  Of  the 
public  benefit  are  always  to  be  exercised  when  the  occasion 
arises."  (Sedgwick  on  Statutory  and  Constitutional  Laiv, 
438;  Potter's  Dwarris  on  Statutes,  p.  220,  and  note  27.) 

And  such  is  the  construction  of  thi^  statute  by  laW^ 
writers  and  courts.  Waples  on  Attachments,  page  399, 
says:  ''The  defendant  has  the  right  of  bonding  the  at* 
tached  property  upon  oflTering  proper  security.  The 
sheriff  cannot  deny  him  this  right."  (  Wheeler  v.  MeDill, 
61  Wis.  356;  Wat8<m  V.  Kennedy,  8  La.  Ann.  280;  Drake 
on  Attachments,  s^c.  313.) 

These  authorities  1  think  sufficiently  show  the  defend- 
ants' or  claimants'  right  to  take  the  attached  property 
into  their  own  possession  by  a  compliance  with  th«  stat- 
ute; and  if  so,  they  dispose  of  the  tnaih  question  relied 
ttpon  by  the  appellants. 
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I  think  it  may  be  proper  to  say,  also,  that  the  weight  of 
authority  seems  to  be  that  the  execution  of  the  under- 
taking  under  this  section  does  not  discharge  the  lien  of 
tSte  attachment.  (American  aAd  English  Encyclopedia 
of  Law,  925,  where  the  whole  subject-  is  treated  with 
the  learning  and  research  usual  with  the  editors  of  that 
excellent  and  useful  publication.) 

From  what  has  been  said,  it  is  apparent  that  the  com- 
plaint fails  to  state  facts  suflScient  to  constitute  a  cause  of 
action.  It  does  not  go  far  enough  to  charge  upon  the 
defendant  a  neglect  or  failure  to  perform  an  official  duty. 

The  complaint  fails  to  allege  that  the  sheriff  neglected 
or  refused  to  demand  the  property  or  its  value  from  the 
claimants,  who  executed  the  undertaking.  In  the  absence 
of  such  allegation,  we  cannot  assume  such  neglect,  nor  can 
we  assume  that  the  demand  would  have  been  complied 
with  if  made.  To  make  the  demand  after  receiving  the 
execution  was  the  limit  of  the  sheriff's  duty,  and  if  the 
same  was  not  complied  with,  his  duty  was  to  return  into 
court  a  full  statement  of  all  of  his  proceedings.  If  the 
defendant  or  claimant  fail  to  pay  the  value  of  the  prop- 
erty to  the  sheriff  to  whom  an  execution  has  been  issued 
on  the  judgment,  or  to  deliver  the  property  itself  to  such 
sheriff  upon  demand,  the  plaintiff  has  a  remedy  on  the 
undertaking. 

Says  Waples  on  Attacfhment, page  896:  "On  such  abend, 
after  failure  to  deliver  on  demand,  if  demand  is  required 
by  the  terms,  or  on  failure  to  deliver  for  execution  with- 
out demand  when  none  is  requisite,  the  plaintiff,  upon 
transfer  to  him  by  the  sheriff,  may  recover  of  the  princi- 
pal, or  of  the  surety,  the  value  of  the  property,  provided 
llfaat  the  value  does  not  exceed  the  amount  of  the  judg- 
ment, interest,  and  cost.'' 

But  under  our  system  no  such  transfer  is  necessary,  for 
fife  reason  the  hohd  by  its  torms  is  not  made  payable  to 
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the  sheriff,  and  being  designed  for  the  plaintiff's  benefit, 
he  is  the  real  party  in  interest,  and  may  maintain  an  ac- 
tion on  such  undertaking  whenever  there  is  a  breach. 
The  judgment  of  the  court  below  must  therefore  be 
affirmed. 

LoRi>y  J.,  being  indisposed,  did  not  sit,  and  took  no  part 
in  the  decision  of  this  case. 

Thayer,  C.  J. — I  was  very  much  in  doubt  at  the  argu- 
ment as  to  what  construction  should  be  given  the  statute 
in  question,  but  in  view  of  the  authorities  referred  to  in 
the  foregoing  opinion  of  Judge  Strahan,  I  am  inclined  to 
think  that  the  sheriff  is  obliged  to  take  an  undertaking  in 
such  case,  when  executed  with  sufficient  surety,  and  that 
the  undertaking  is  executed  for  the  benefit  of  the  plainlifi 
in  the  writ.     I  therefore  concur  in  the  said  opinion. 


[FUed  Jumary  28,  1889.] 

MARTHA  WOODRUFF  kt  al.,  Appellants,  v.  THE 
COUNTY  OF  DOUGLAS,  Respondent. 

ApPXAL  —  NOTIOB  07   SPECIflGATIOll  OT    ErBOBS  TO  BS  RkLISD   ITPON  IH. — 

In  an  appeal  from  a  judgment  of  the  circuit  court  to  the  supreme  oour^ 
rendered  upon  a  writ  of  review  issued  out  of  the  former  court,  the  appel- 
lant is  required  to  specify  in  his  notice  of  appeal  the  grounds  of  error  with 
reasonable  certainty  upon  which  he  intends  to  rely  upon  the  appeal;  but 
his  failure  to  do  so  will  not  preclude  the  supreme  court  from  examining 
the  transcript  and  reversing  the  judgment  if  it  should  find  that  the  circuit 
court  had  no  jurisdiction  to  render  it. 
Id.  —  Jurisdiction  to  Hxar.  —  Specifying  the  grounds  of  error  in  such  a 
jy      gjv  case  ia  not  essential  to  give  jurisdiction  to  hear  the  appeal,  but  is  required 

^8 85  in  order  to  inform  the  adverse  party  as  to  the  points  he  will  be  expected 

~  to  controvert  in  the  appellate  court. 

CJountt  Court— Jurisdiction  of  in  Estabushino  Public  Road. — la 
order  to  confer  upon  a  county  court  jurisdiction  to  lay  out  a  county  road, 
application  by  petition  must  be  made  to  the  courts  signed  by  at  leMfe 
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twelve  hoaeeholden  of  the  oonnty  where  the  road  is  laid  out,  which  peti- 
tion shall  specify  the  place  of  beginning,  the  intermediate  points,  if  any, 
and  the  place  of  its  termination  so  definitely  and  certainly  that  a  person 
of  ordinary  intelligence  need  not  mistake  their  location. 

CauvTT  Road — Tsbminal  Point — Discriftion  of. —Where  in  an  appli- 
cation to  a  county  court  to  lay  out  a  county  road,  the  terminal  point  was 
described  in  the  petition  as  the  point  of  intersection  of  the  last  course 
with  the  present  C.  V.  and  R.  C.  road,  between  the  residence  of  C.  L.  P. 
and  O.  B:  held,  that  it  did  not  answer  the  requirements  of  the  statute 
in  that  particular,  and  consequently  did  not  vest  the  county  court  with 
jurisdiction  to  lay  out  and  establish  the  proposed  road. 

JcnusDicnoN  of  Cirouit  Court  — Writ  of  Rbvesw.  -^Held,  also,  that  the 
circuit  court,  upon  a  writ  of  review  to  review  the  proceedings  in  laying 
out  and  locating  the  said  road  under  the  said  application  and  petition,  had 
no  jurisdiction  to  adjudge  that  said  writ  should  be  dismissed  and  said 
proceedings  should  be  in  all  things  affirmed. 

Appeal  from  the  Circuit  Court  for  the  county  of  Doug- 
las. 

J.  C.  Fullerton,  for  Appellant. 

J.  W.  Hamilton  and  W.  iZ.  WiUi$,  for  Respondent.     . 

Thayer,  C.  J. — This  appeal  is  from  a  judgment  of  said 
circuit  court  affirming  proceedings  had  in  the  county 
court  for  said  county  in  locating  a  county  road. 

The  appellants  claimed  that  the  said  county  court  had 
no  jurisdiction  of  the  said  proceedings,  and  sought  to 
have  them  annulled  hy  the  said  circuit  court  by  a  writ  of 
review  duly  issued  and  returned  to  the  latter  court;  but 
that  court  found  that  the  writ  should  be  dismissed,  and 
the  said  proceedings  should  be  in  all  things  affirmed, 
from  which  decision  this  appeal  was  taken. 

The  appellant  is  met  at  the  threshold  of  this  court  by 
an  objection  that  hid  notice  of  appeal  is  insufficient  to 
confer  jurisdiction  upon  the  court  to  try  any  alleged 
errors  in  the  trial  of  the  case  in  the  said  circuit  court. 
Respondent  claims  that  the  notice  of  appeal  should  have 
specified  the  grounds  of  error  with  reasonable  certainty 
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Upon  which  the  appellant  intended  to  rely  on  the  ap- 
peal. 

The  Civil  Code,  section  591,  provides  that  an  appeal 
from  the  judgment  of  the  circuit  court  on  review  may  be 
taken  to  the  supreme  court  in  like  manner  and  with  like 
effect  as  from  a  judgment  of  such  circuit  court  in  an 
action;  and  section  637  of  the  Civil  Code  requires  that 
the  appellant  shall  cause  a  notice  to  be  served  on  the 
adverse  party,  and  file  the  original,  with  proof  of  service 
indorsed  thereon,  with  the  clerk  where  the  judgment  is 
entered,  and  that  such  notice,  in  case  the  judgment  be 
one  rendered  in  an  action  at  law,  shall  specify  the 
grounds  of  error  with  reasonable  certainty  upon  which 
the  appellant  intends  to  rely  upon  the  appeal. 

These  two  provisions,  taken  together,  would  probably, 
require  that  the  notice  of  appeal  to  the  supreme  court 
from  a  judgment  on  the  circuit  codrt  on  review  should 
specify  the  grounds  of  error  upon  which  the  appellant 
intended  to  rely  on  the  appeal,  although  there  is  much 
less  reason  for  requiring  it  in  such  a  case  than  in  an  appeal 
from  a  judgment  in  an  action,  as  the  petition  for  the  writ 
of  review  is  required  to  set  forth  the  errors  alleged  to  have 
been  committed,  and  the  appeal  to  the  supreme  court  from 
the  judgment  rendered  on  review  is  really  nothing  more 
than  a  new  trial  of  the  questions  determined  in  th^  circuit 
court.  The  object  in  requiring  the  notice  of  appeal  to 
specify  the  grounds  of  error  upon  which  the  appellant  in- 
tends to  rely  on  the  appeal  evidently  was  for  the  purpose 
of  informing  the  adverse  party  as  to  the  points  which  he 
would  be  required  to  controvert  in  the  appellate  court. 
Bat  what  grounds  of  error  an  appellant  can  specify  in  a 
notice  of  appeal  from  a  judgment  on  review  more  thau 
that  the  judgment  is  erroneous  I  am  unable  to  compre- 
hend.  I  cannot  see  that  he  can  specify  anything  as  error 
farther  thab  that  iixe  court  bad  decided  wrong.    The 
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alleged  errors  eel  forth  in  the  petition  for  the  writ  are  tb^ 
only  matters  which  this  court  can  ordiiiarily  consider; 
and  there  would  certainly  be  no  necessity  of  pointing  them 
ont,  as  they  are  already  a  part  of  the  record.  All  that 
can  possibly  be  required  in  such  a  case  is  a  specification 
of  what  was  known  in  the  assignment  of  errors  upon  a 
writ  of  error  as  common  error  in  law,  as  distinguished 
from  special  error. 

The  common  errors  were,  that  the  declarations  were  in- 
Bofficient  in  law  to  maintain  the  action,  or  that  the  judg- 
ment was  rendered  for  the  plaintiff  instead  of  the  defendant, 
or  vice  versa.     (2  Tidd's  Practice,  1169.) 

But  whether  it  is  essential  to  specify  any  error  whatever 
in  order  to  authoriaie  this  court  to  examine  the  transcript, 
and  to  determine  as  to  the  judgment  being  erroneous,  is 
very  questionable.  That  a  notice  of  appeal  which  fails  to 
specify  the  ground  of  error  relied  upon  is  a  nullity,  I  am 
very  much  inclined  to  doubt.  Such  might  be  the  re^uU 
if  no  error  whatever,  except  those  actually  specified  in  th;^ 
notice  of  appeal,  could  be  considered  in  this  court;  but  i^d 
rulings  have  been  otherwise.  It  has  repeatedly  held  that 
where  the  error  goes  to  the  juriadiction  of  the  court,  and 
it  appears  from  the  face  of  the  record,  the  court  is  bound 
to  take  judicial  notice  of  it,  althoi^U  not  specified,  or  any 
mention  made  of  it  in  the  argument;  that  if  the  wajxt  of 
jurisdiction  appeared  to  the  judge  before  whom  the  pro- 
ceeding was  had,  at  any  stage,  he  wpuld,  of  his  own  notion, 
have  dismissed  the  cause,  and  this  court  on  appeal  stands 
in  the  same  position.  {Stak  of  Oregon  v.  McKinnon,  8 
Or.  487.) 

The  same  rule  has  been  maintained  where  the  complaint 
does  not  state  faots  sufiicient  to  constitute  a  cause  of  ac- 
tion or  suit.     (JKcKuy  v.  FreerimnyQ  Or.  453.) 

If  this  court  is  not  precluded  from  considering  every 
grottjodi  of  error  which  the  oojtio^  of  app^  from  a  judg- 
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nieut  of  the  circuit  court  in  an  action  at  law  fails  to  specify 
as  8uch»  then  I  infer  that  such  specification  is  not  essen- 
tial to  confer  jurisdiction  upon  it  to  hear  the  appeal. 

No  one  can  consistently,  it  seems  to  me,  contend  that 
the  court  would  have  the  right  to  consider  a  question  of 
jurisdiction  or  the  suflBciency  of  the  complaint  because 
the  appellant  specified  in  his  notice  of  appeal  some  other 
ground  of  error,  when  it  would  not  have  it  if  such  ground 
of  error  were  not  specified. 

To  hold  that  the  court  has  jurisdiction  to  consider  the 
grounds  of  error  referred  to,  although  not  specified  in  the 
notice  of  appeal,  but  has  it  because  the  notice  of  appeal 
specifies  some  other  grounds  of  error,  however  untenable 
such  other  ground  may  be,  would  be  adhering  too  strongly 
to  a  nicety. 

There  is  nothing  in  the  language  of  the  code  that  I  can 
discover  which  requires  a  specification  of  the  grounds  of 
error  in  the  notice  of  appeal  as  a  condition  upon  which 
the  fippeal  is  taken,  although  it  is  mandatory  in  its  char- 
acter. Such  a  specification  is  somewhat  analagous  to  the 
assignment  of  errors  upon  a  writ  of  error. 

The  two  modes  of  proceeding  are  very  different  in  most 
respects,  yet  some  traces  of  the  former  procedure  remain; 
and  as  the  legislature  adopted  the  code  in  order  to  make 
a  change  in  the  former  practice,  we  should  consider  them 
both  in  construing  the  later  system. 

The  issuance  and  service  of  the  writ  of  error,  and  the  giv« 
ing  to  the  adverse  party  notice  of  its  test,  return,  and  the 
court  in  which  it  was  returnable,  and  the  certifying  of 
the  proceedings  to  the  appellate  court,  invested  that  court 
with  complete  jurisdiction  over  the  case.  Errors  were  then 
assigned  by  the  plaintiff,  and  a  rule  entered  that  the  de- 
fendant join  in  error.  It  was,  however,  a  distinct  pro- 
ceeding,  and  took  place  when  the  record  had  been  certified 
to  the  court  out  of  which  the  writ  issued;  while  under  the 
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code  it  is  combined  with  the  notice  of  appeal,  which  occu- 
pies the  place  of  th6  writ. 

Under  the  former  procedure,  judgment  of  non  prose* 
qttitur,  or  turn  froB,,  as  it  was  usually  termed,  might  be 
entered  against  the  plaintiff  in  the  writ  if  he  failed  to 
assign  errors  within  the  time  limited  by  the  rule  for  as- 
signing them;  and  under  the  code,  the  appeal  doubtless 
may  be  dismissed  if  the  appellant  fails  to  specify  the 
grounds  of  error  in  the  notice;  and  I  cannot  understand 
how  the  jurisdiction  of  the  appellate  court  depends  any 
more  upon  the  fact  that  the  notice  of  appeal  specifies  the 
grounds  of  error  under  the  present  practice  than  the  juris- 
diction of  the  court  which  issued  the  writ  of  error  de- 
pended upon  the  fact  of  the  plaintiff's  assigning  error 
under  the  former  practice.  The  dismissal  of  an  appeal 
by  the  appellate  court  for  the  cause  mentioned  is  not 
upon  the  grounds  that  the  court  has  no  jurisdiction  of 
the  appeal,  but  for  the  reason  that  the  appellant  failed  to 
inform  the  adverse  party  as  to  the  grounds  of  error  upon 
which  he  intended  to  rely  upon  the  appeal,  as  the  code 
requires  him  to  do.  But  it  does  not  follow  that  because 
the  court  may  dismiss  the  appeal  Sn  such  case,  it  will 
do  so  when  the  record  discloses  an  inherent  infirmity  in 
the  judgment  or  other  determination  appealed  from. 

In  Crandall  v.  State,  10  Conn.  370,  371,  Williams,  J.,  in 
commenting  upon  a  similar  practice,  says:  "  The  rule  ad- 
mits of  a  construction  which  will  effectuate  its  objects, 
and  yet  not  cripple  the  court.  The  plaintiff  shall  not  be 
heard  to  allege  any  cause  he  has  not  assigned.  This  will 
be  a  sufficient  inducement  for  him  to  point  out  every 
cause  on  which  he  relies.  At  the  same  time,  if  the  court 
should  see  or  believe  that  some  other  defect  existed,  the 
rule  would  not  prevent  them  from  calling  on  the  defend- 
ant in  error  to  remove  the  objections  which  had  occurred 
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to  them,  nor  the  court  froi^  deciding  upp^  the  objectipi^ 
if  it  could  not  be  obviated."  » 

If  the  respondent  in  this  case  bed  fijijsd  a  motion  to 
dismiss  the  appeal  upon  the  grounds  referred  to,  and  the 
appellant  had  suggeated  that  the  circuit  court  had  uo 
jurisdiction  to  I'eader  the  judgment  appealed  from,  it 
would  have  been  the  duty  of  the  court,  it  spems  to  me,  to 
look  into  the  record,  and  ascertain  whether  such  were  the 
facts  or  not.  The  respondent  could  ha»ve  had  no  well- 
founded  objection  to  such  a  course  l>eiug  pursued.  Th/e 
judgment  appealed  Crom  was  here  for  revision,  and  the 
respondent  not  having  had  notice  that  the  appellant 
would  rely  upon  such  ground  of  error  availed  nothing. 
It  is  the  duty  of  the  party  in  whose  favor  an  adjudication 
has  been  made  to  be  prepared  to  defend  it  wheuever  its 
validity  is  assailed  for  want  of  jurisdiction. 

The  case  has  been  argued  and  submitted  upon  its  mer- 
its, and  I  think  it  is  the  duty  of  this,  court  to  examine  it 
with  a  view  of  ascertaining  whether  the  circuit  court  ha4 
jurisdiction  to  render  the  judgiuent  appealed  from. 

The  elBfect  of  the  judgment  was  to  affirm  tlie  proceed- 
ings of  the  said  coutity  court  in  locating  the  county  road 
referred  to.  The  code  provides  that  the  court,  upon  the 
review,  shall  haye  power  to  affirm,  modify,  reverse^  or 
annul  the  decision  or  determination  reviewed.  (Code, 
sec.  691.)  Hence  the  said  judgment  must  have  been 
given  under  one  of  these  powers,  and  it  necessarily  was 
the  exercise  of  the  first  one,  as  its  terms  are  uot  applicable 
to  either  of  the  others. 

Whether,  tlierefore,  the  circuit  court  liad  jurisdiction 
or  not  to  affirm  the  said  proceedings  diepends  upon  the 
county  court  having  had  jurisdiction  to  locate  the  said 
road;  for  if  the  county  court  acted  without  jurisdiction  in 
the  matter,  then  the  circuit  court  had  no  ppw^  to  f  ffirm 
its  acts. 
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The  circuit  court,  having  power  to  review  the  proceed- 
ings of  the  county  court,  did  not  authorize  the  former  to 
approve  them  to  any  greater  extent  than  the  latter  had 
authority  to  enact  them  originally.  It  is  said  that  the 
court  has  jurisdiction  to  decide  wrong  as  well  as  right, 
but  no  court  has  power  to  deprive  a  person  of  his  prop- 
erty unlawfully,  nor  to  sanction  an  attempt  of  that  charac- 
ter. The  appellant's  counsel  claims  that  the  said  county 
court  acted  without  jurisdiction  in  locating  the  road  and 
ordering  it  opened,  for  several  reasons;  the  main  one  of 
which  is,  that  the  petition  for  the  location  of  the  road 
did  not  specify  its  beginning,  its  intermediate  points,  nor 
its  place  of  termination. 

The  petition  prays  for  the  laying  out  and  locating  of  a 
county  road,  commencing  at  the  terminus  of  the  present 
county  road  at  a  certain  point,  running  thence  westerly 
to  a  point  near  to  and  south  of  the  house  of  N.  T.  Day, 
thence  southwesterly  to  a  point  on  the  Umpqua  River, 
above  the  Emmett  or  Day  ford,  thence  up  said  river  to 
Emery's  Ferry,  thence  across  said  river,  thence  up  said 
river  as  near  as  practicable  thereto  through  the  donation 
claim  of  S.  D.  Evans,  and  thence  up*said  river  to  the  said 
donation  claim  of  Jonathan  Woodruff,  thence  westerly  on 
the  right-hand  side  of  the  orchard  on  the  said  premises, 
thence  in  a  southwesterly  course  to  a  point  a  few  rods 
west  of  the  quarter-section  post  between  sections  13  and 
24,  township  26  south,  range  7  west,  thence  southwest  to 
the  present  county  road  leading  from  Cole's  Valley  to 
Looking  Glass,  thence  southerly  on  said  county  road  to 
a  small  branch  just  south  of  the  McKinney  house,  thence 
running  southeast  over  the  present  traveled  gateway 
road  over  the  premises  of  George  W.  Alderson  to  the 
lower  side  of  the  county  poor-farm,  where  the  present 
gateway  road  strikes  the  fence  of  said  poor-farm,  thence 
southerly  up  said  fence,  leaving  the  orchard  to  the  left 
xvu.0B.-ai 
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uader  the  bluffy  and  to  the  premises  of  Mr.  Archambeau, 
about  one  hundred  yards  from  said  river,  thence  south- 
west above  said  Archambeau's  barn,  westerly  to  the 
premises  of  Joseph  Champagne,  on  the  most  practicable 
route,  and  through  the  premises  of  the  said  Champagne, 
leaving  his  house  to  the  left,  and  intersecting  the  present 
Cole^is  Valley  and  Roseburg  County  road  at  a  point  be- 
tween the  residence  of  Charles  La  Point  and  O'Brien. 

The  statute  provides  that  all  applications  for  laying  out, 
filtering,  or  locating  county  roads  shall  be  by  petition, 
etc.,  which  petition  shall  specify  "the  place  of  beginning, 
the  intermediate  points,  if  any,  and  the  place  of  termina- 
tion of  the  road/'  These  are  essential  matters  in  the 
initiation  of  such  a  proceeding.  The  beginning,  the  in- 
termediate points,  and  place  of  termination  of  the  pro- 
posed road  must  be  certain,  otherwise  the  county  court 
will  not  acquire  jurisdiction  to  lay  out  or  locate  it. 

In  Johns  v.  Marion  County^  4  Or.  46,  this  court  held 
that  a  petition  for  the  alteration  of  a  road  which  did  not 
describe  the  terminal  points  with  certainty  was  insufiS- 
cient  to  give  the  county  court  jurisdiction,  and  that  view 
has  been  adhered  to  ever  since.  In  that  case  the  last 
course  and  terminal  point  were  described  as  ''thence 
southerly,  to  intersect  the  county  road  near  the  foot  of 
the  Nevil  Hill,  near  the  south  line  of  John  A.  John's  land 
claim,"  and  the  court  held  it  insufficient. 

In  the  present  case,  the  last  course  and  terminal  point 
are  described  as  follows:  "Thence  southwest  above  said 
Archambeau's  barn,  westerly  to  the  premises  of  Joseph 
Champagne,  on  the  most  practicable  route,  and  through 
the  premises  of  the  said  Champagne,  leaving  his  house  to 
the  left,  and  intersecting  the  present  Cole's  Valley  and 
Roseburg  County  road  at  a  point  between  the  residence 
of  Charles  La  Point  and  O'Brien." 

It  requires  no  argument  to  prove  that  this  descriptiou 
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wholly  fails  to  designate  the  particular  point  of  termina- 
tion of  the  proposed  road.  It  is  intended  to  end  somer 
where  on  the  Cole's  Valley  and  Roseburg  County  road 
between  the  two  residences  mentioned,  but  at  what  precise 
place  is  unknown.  Such  a  description  does  not  answer 
the  requirements  of  the  statute.  A  county  road  cannot 
be  laid  out  unless  the  petitioners  have  in  mind  the  dis- 
tinct points  referred  to,  and  so  designate  them  in  their 
petition  that  a  person  of  ordinary  intelligence  need  not 
mistake  their  location.  A  variance  of  a  few  feet  in  any 
of  the  points  required  by  the  statute  to  be  certain  would 
be  likely  to  create  serious  objections  to  the  location  of  the 
road;  but  however  that  might  be,  the  statute  has  pr6<» 
scribed  the  terms  and  conditions  upon  which  private 
property  can  be  subjected  to  a  public  easement  or  servi- 
tude, and  it  must  be  strictly  followed,  otherwise  the  pro- 
ceedings will  be  a  nullity. 

The  appellant's  counsel  contends  also  that  the  proceed-* 
ings  of  the  county  court  in  attempting  to  locate  the  said 
road  were  irregular  in  several  respects,  but  under  the  view 
taken  of  the  petition,  it  will  not  be  necessary  to  consider 
the  irregularities  claimed.  The  petition  is  clearly  de- 
fective in  the  particulars  mentioned,  and  the  county  court 
obtained  no  jurisdiction  of  the  matter. 

Counsel  for  the  respondent  insists,  however,  that  as  the 
appellants  filed  in  the  county  court  their  claim  for  dam- 
ages for  the  location  of  the  road  through  their  premises, 
as  provided  by  statute,  and  appealed  from  the  assessment 
of  damages  determined  by  the  viewers  to  the  said  circuit 
court,  it  estopped  them  from  contesting  the  validity  of  the 
road, — that  it  operated  as  a  dedication  of  the  premises  as 
a  public  highway. 

The  same  point  was  presented  vi  Johns  v.  Marion 
County t  4  Or.  46.  The  court  there  said:  "The  question  is 
raised  whether  the  appellant,  who  filed  a  claim  upon  which 
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damages  were  awarded  in  his  favor  by  the  county  court, 
can  object  to  the  jurisdiction.  If  he  received  and  ac- 
cepted the  award,  the  proposition  would  be  of  more  force. 
His  disability  to  make  the  objection  must  be  either 
because  it  would  be  inequitable  to  permit  him  to  allege 
the  truth,  or  because  by  his  action  in  the  county  court 
jurisdiction  was  acquired.  It  will  not  be  claimed  that  he 
is  estopped,  he  hot  having  accepted  tlie  award,  and  per- 
sonal appearance  in  a  case  of  this  kind  does  not  confer 
jurisdiction." 

I  think  that  holding  was  entirely  correct.  The  pro- 
ceeding to  have  the  damages  assessed  is  distinct  from  that 
of  review;  and  unless  the  party  accepted  and  received 
damages  on  account  of  the  opening  of  the  road,  he  should 
not  be  estopped  from  questioning  the  jurisdiction  of  the 
county  court  to  establish  it;  at  least  the  mere  pendency 
of  the  appeal  in  such  case  will  not  bar  or  abate  the  rem- 
edy by  writ  of  review.  That  condition  of  things  existed 
in  Thompson  v.  MuUnomah  County ^  2  Or.  34,  but  neither 
the  court  nor  the  counsel  deemed  it  of  sufficient  impor- 
tance to  notice  it  in  the  argument  or  decision. 

I  am  of  the  opinion  for  the  reasons  herein  expressed 
that  the  judgment  of  the  circuit  court  appealed  from 
should  be  reversed,  and  that  the  proceedings  of  the  said 
county  court  had  in  regard  to  the  laying  out  and  opening 
of  the  said  road  should  be  annulled. 

Lord,  J.,  concurred,  and  Strahan,  J.,  expressed  no 
opinion. 
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JOHN  KLOSTERMAN,  Appellant,  v.  J.  W.  HAYES    [U^ 
ET  AL.,  Respondents.  ij  ^; 

Pabtnkbship  —  What  is  —  Subett — Indbmnitt  of.  —  Where  H.,  party  of 
the  first  part,  and  J.  and  others,  parties  of  the  second  part,  entered  into 
written  articles  of  agreement,  which  provided,  in  substance,  that  the  first 
party  should  buy  and  manage  a  store,  warehouse,  and  other  business  at  a 
certain  place  for  the  benefit  of  the  public  and  of  the  second  parties;  that 
in  return  therefor  the  second  parties  should  become  security  for  the  stock 
of  goods  and  warehouse  rent  until  the  goods  were  paid  for;  that  the  goods 
and  storehouse  should  not  be  considered  the  property  of  the  first  party 
until  the  goods  were  paid  for,  but  simply  held  in  trust  by  the  first  party, 
for  the  second  parties;  that  the  second  parties  should  have  the  right  to 
appoint  a  qualified  person  to  assist  in  the  management  of  the  business; 
that  the  first  party  should  only  draw  out  of  the  business  current  living 
expenses,  and  should  make  a  report  every  thirty  days  to  the  second  par* 
ties  of  the  conditioii  of  the  business;  that  the  stock  should  be  kept  up  to 
what  the  trade  required,  and  of  the  receipts  of  the  business;  and  that  the 
remainder  of  the  receipts  should  be  applied  upon  the  principal  and  inter- 
est of  the  debt;  which  agreement  concluded  with  a  provision  that  a  fail^ 
ure  to  comply  should  forfeit  all  interest  in  the  firm;  that  the  name  of  the 
firm  should  be  H.  ft  Co. :  held,  that  the  language  of  the  agreement,  taken 
by  itself,  did  not  indicate  that  the  parties  intended  to  form  a  partnership; 
but  only  indicated  that  the  second  parties  intended  to  become  security  for 
the  first  party  for  the  stock  of  goods  and  for  the  rent  of  the  warehouse, 
and  to  hold  a  claim  upon  the  property  as  an  indemnity  against  loss  in  con* 
sequence  thereof. 

Appeal  from  the  Circuit  Court  for  the  county  of  Wasco. 

Jfay«  &  Huntington  and  H.  F.  Thompson,  for  Appellant. 

Bennett  A  Wilson  and  /.  E.  Atwater,  for  Respondent. 

By  the  Court. — This  appeal  is  from  a  judgment  ren- 
dered in  an  action  brought  by  the  appellant  against  the 
respondent  in  said  circuit  court,  to  recover  the  amount 
of  a  promissory  note  executed  by  the  respondent  Hayes  to 
the  appellant.  The  note  was  given  for  goods  purchased 
from  time  to  time  from  the  appellant  by  said  Hayes  to  sup- 
ply a  certain  store  situated  at  Biggs's  Station,  in  said  county 
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of  Wasco,  of  which  he  had  the  charge  and  management. 
The  other  respondents  were  sought  to  be  made  liable  with 
Hayes  for  the  payment  of  the  said  note,  upon  the  ground 
that  they  were  partners  with  him  in  the  said  store,  under 
the  firm  name  of  J.  W.  Hayes  &  Co.  The  main  ground  of 
the  contention  was,  whether  or  not  said  partnership  ex- 
isted, and  whether  or  not  the  said  respondents  had  held 
themselves  out  as  partners  in  such  a  way  as  to  make  them 
liable  to  third  persons  dealing  with  Hayes.  One  of  the 
respondents  was  not  served  with  summons,  and  did  not 
appear  in  the  action.  Hayes  suffered  a  default  to  be  taken 
ligainst  him,  but  the  respondents  who  were  served  appeared 
and  filed  an  answer  denying  the  partnership.  Upon  the 
trial  the  appellant  introduced  in  evidence  an  instrument 
in  writing,  signed  by  the  said  Hayes  and  the  respondents, 
of  which  the  following  is  a  copy: — 

"Articles  of  agreement  between  J.  W.  Hayes,  of  the  first 
part,  and  J.  H.  Jenkins,  William  Hickinbothem,  Nathan 
Morris,  A.  W.  Stark,  P.  E.  Price,  John  Graliam,  E.  C. 
Helraer,  P.  E.  Mitchell,  of  the  second  part, — 
"Witnesseth:  I,  J.  W.  Hayes,  of  the  first  part,  agree  to 
buy  and  run  a  store,  warehouse,  telegraph  oflSce,  and  rail- 
road agency  for  the  benefit  of  the  public,  parties  of  the 
second  part,  at  Biggs,  Oregon. 

"In  return  for  the  above  services,  we  of  the  second  part 
agree  to  become  security  for  the  stock  of  goods  and  ware- 
house rent  until  such  goods  are  paid  for,  for  the  first* 
named;  that  goods  or  house  are  not  to  be  considered  as 
the  property  of  the  party  of  the  first  part  until  paid  for,  but 
simply  held  in  trust  by  him  for  the  parties  of  the  second 
part.  Parties  of  the  second  part  reserve  the  right  to  ap- 
point any  man  they  may  choose  as  assistant  of  party  of  the 
first  part,  to  assist  him  in  handling  said  business,  provided 
party  appointed  by  party  of  second  part  has  sufiicient  qual- 
ifications to  conduct  the  business;  party  of  the  first  part 
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reserving  the  right  to  accept  or  refuse  such  appointments 
until  such  suitable  man  as  heretofore  described  has  been 
appointed;  party  of  the  first  part  reserving  the  right  to 
select  and  employ  any  assistant  he  may  choose  in  order 
to  post  him  in  the  business,  and  arrange  stock  to  advan- 
tage. After  that  time,  party  of  the  second  part  has  the 
right  to  appoint  such  assistant.  Party  of  the  first  part  is 
to  have  current  and  living  expenses  out  of  the  stock  only. 
No  salary  to  be  paid  to  party  of  the  first  part.  I  of  the 
first  part  will  make  a  report  every  thirty  days  to  my 
security;  the  amount  of  business  done,  showing  an  item- 
ized account  of  the  business,  cash  received  and  disbursed. 
The  stock  shall  be  kept  up  to  what  the  trade  requires 
out  of  the  receipts,  and  the  remainder  to  be  applied  upon 
principal  and  interest  of  the  debt.  Any  question  that 
may  arise  between  parties  of  the  first  part  and  par- 
ties of  the  second  part  to  be  settled  by  arbitration.  This 
agreement  to  be  substituted  by  one  made  at  earliest  pos- 
Bible  convenience,  and  all  changes  desired,  providing 
agreeable  to  both  parties.  Failure  to  comply  will  forfeit 
all  interest  in  this  firm.  The  name  of  the  firm  will  be 
J.  W.  Hayes  &  Co. 

[Signed]  "J.  W.  Hayes,  of  the  first  part. 

''James  H.  Jenkins. 

"William  Hickinbothsm. 

"Nathan  Morris. 

"P.  E.  Mitchell." 

It  was  shown  in  proof  that  at  the  time  of  the  purchase 
of  the  goods  for  which  the  note  was  given,  said  instru- 
ment was  exhibited  to  the  agent  of  the  appellant,  who 
sold  the  goods  to  Hayes  as  J.  W.  Hayes  &  Co.,  and  the 
note  before  referred  to  was  signed  "  J.  W.  Hayes  &  Co." 

At  the  trial,  after  the  evidence  was  closed,  the  circuit 
court  instructed  the  jury  that,  in  order  to  recover  in  the 
case,  it  was  necessary  for  the  appellant  to  show  that  Mor* 
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TiHj  Hickinbothem,  Jenkins,  and  Mitchell  were  all  partners 
with  Hayes  in  the  alleged  business;  and  as  there  was  no 
evidence  in  the  case  tending  to  prove  that  Morris  was  a 
partner,  that  they  should  find  for  the  respondents;  and 
t^p  jury  having  found  accordingly,  the  judgment  from 
which  this  appeal  is  taken  was  entered  upon  the  verdict. 
The  said  instruction  was  excepted  to  by  the  appellant's 
counsel,  and  the  counsel  for  the  respondents  now  concedes 
that  it  was  error.  Nothing  would  remain,  therefore,  but 
to  reverse  the  judgment,  and  send  the  case  back  for  a  new 
trial,  if  it  were  not  necessary  to  construe  the  written  in- 
strument above  set  out.  Counsel  for  the  respondents 
request  us  to  do  that,  and  as  the  instrument  will  be  an 
important  maUer  upon  the  new  trial,  we  deem  it  proper 
to  give  our  views  regarding  its  legal  effect.  The  object 
which  the  parties  had  in  view  evidently  was  to  establish 
a  store  and  other  kinds  of  business  at  the  place  designated 
in  the  writing.  They  supposed,  no  doubt,  that  the  business 
would  be  convenient  and  beneficial  to  the  neighborhood 
and  to  themselves,  and  they  were  willing  to  make  a  joint 
effort  to  give  it  a  standing.  Hayes,  the  party  of  the  first 
part,  was  to  buy  the  outfit  and  have  general  management 
of  the  affair,  and  the  parties  of  the  second  part  were  to 
back  him  to  the  extent  of  becoming  security  for  the  stock 
of  goods  and  rent  of  the  warehouse  until  the  goods  were 
paid  for.  The  property  was  not  to  be  considered  the 
property  of  Hayes  until  paid  for,  and  during  the  inter- 
mediate time  it  was  to  be  regarded  as  held  in  trust  by 
him  for  the  parties  of  the  second  part.  The  parties  of 
the  second  part  reserved  the  right  to  appoint  a  suitable 
person  to  assist  in  the  business,  and  the  party  of  the  first 
part  was  only  to  draw  out  of  it  his  current  living  expenses. 
He  was  to  make  a  report  every  thirty  days  to  the  parties 
of  the  second  part  as  to  the  condition  of  the  business; 
was  to  keep  up  the  stock  to  what  the  trade  required  out 
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of  the  receipts  of  the  busiuess,  and  the  remainder  was  to 
b6*applied  upon  principal  and  interest  of  the  debt.  In 
attempting  to  ascertain  the  intention  of  the  parties  to  the 
written  instrument,  the  court  is  not  aided  by  a  knowledge 
of  the  facts  and  circumstances  surrounding  the  transac- 
tion. It  is  possible  that  they  are  of  such  a  character  as 
would  materially  influence  its  determination  as  to  what 
the  parties  really  intended  by  the  writing.  Its  language, 
however,  taken  by  itself,  does  not  indicate  that  the  parties 
intended  to  form  a  partnership.  It  shows  no  community 
of  interest  between  the  parties  as  to  profits  and  losses  in 
the  business;  but  shows  that  the  parties  of  the  second 
part  intended  to  loan  their  credit  to  Hayes,  in  order  to  en* 
able  him  to  establish  himself  in  a  business  from  which 
they  would  derive  an  indirect  benefit.  They  seem  to  have 
intended  to  become  security  for  a  stock  of  goods  and!  rent 
of  warehouse,  and  to  hold  a  claim  upon  the  property  as  an 
indemnity  against  loss,  in  consequence  thereof.  It  might 
be  inferred  from  the  last  paragraph  in  the  writing  that 
the  parties  to  it  regarded  themselves  a  partnership  firm; 
bat  when  read  in  connection  with  the  other  parts  of  the 
writing,  it  is  plain  that  they  failed  to  create  by  it  such  a 
firm.  How  the  business  was  in  fact  conducted  after  the 
eiecution  of  the  writing  we  have  no  means  of  knowing. 
The  parties  may  have  held  themselves  out  to  the  world  as 
partners,  and  thereby  have  made  themselves  liable  to  third 
persons  dealing  with  Hayes,  but  that  question  is  not  before 
us,  and  our  opinion  as  to  the  legal  construction  of  the 
writing  does  not  affect  it. 

The  judgment  appealed  from  will  be  reversed,  and  the 
case  remanded  for  a  new  trial. 
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KELLEY,  Respondent,  v.  HORATIO  N.  PIKE, 
Appellant. 

Appeal  —  Whkn  Tbanscbipt  must  bx  Filed  —  ExrayaioN  of  Txxb  iob 
Filing.  — In  an  appeal  from  a  droait  coart  to  the  supreme  court,  the 
transcript  of  the  canae  miiat»  by  the  Mcond  day  of  the  next  rogalar  term 
of  the  supreme  court  after  the  appeal  is  perfected,  be  filed  with  the  clerk 
thereof,  in  ortler  to  confer  jurisdiction  upon  the  latter  court.  The  circuit 
court,  or  judge  thereof,  or  the  supreme  court,  may,  upon  notice  to  the  re- 
spondent, and  upon  such  terms  as  may  be  just,  by  order  enlarge  the  time 
for  filing  the  transcript;  but  such  order  can  only  be  made  within  the  time 
allowed  to  file  the  transcript,  and  cannot  extend  the  time  of  filing  beyond 
the  term  of  the  appellate  court  next  following  the  appeaL 

Tbanscbipt  — EmcT  of  not  Filino  in  thx  Timk  Allowed  bt  Law.— 
Where  P.  perfected  an  appeal  to  the  supreme  court  from  a  circuit  court, 
but  failed  to  file  his  transcript  as  provided  by  the  code:  kM,  that  the 
court  had  no  jurisdiction  to  grant  an  order  allowing  the  transcript  to  be 
filed  Rime  pro  tune,  whatever  the  reasons  may  have  been  ocoasinning  the 
neglect. 

Motion  for  leave  to  file  transcript  upon  an  appeal  from 
the  Circuit  Court  for  the  county  of  Wasco. 

O.  O.  Bingham  and  W.  L,  Bradshaw,  for  the  motion. 

No  counsel  appeared  in  opposition. 

The  Court. — The  appeal  herein  was  taken  prior  to 
the  commencement  of  the  present  term  of  this  court,  but 
the  transcript  was  not  filed  by  the  second  day  thereof,  as 
required  by  the  code.  The  neglect  was  in  consequence 
of  the  sickness  and  death  of  the  appellant's  attorney,  who 
took  the  appeal.  The  appellant's  counsel  now  move  for 
an  order  allowing  the  transcript  to  be  filed  nunc  pro  tune. 
The  grounds  upon  which  the  motion  is  made  are  suffi- 
cient  to  excuse  the  neglecti  and  the  court  would  very 
readily  grant  the  motion  if  empowered  to  do  so. 

The  appellant's  counsel  suggest  that  section  102  of  the 
code,  which  provides  that  the  court  may  allow  an  answer 
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or  reply  to  be  made  or  other  act  to  be  done  after  the  time 
limited  by  the  code,  or  by  an  order  enlarge  such  time, 
authorizes  the  cburt  to  permit  any  act  to  be  done  after  the 
time  has  elapsed  in  which  it  is  required  to  have  been  done. 

For  tiie  purposes  of  this  case,  we  would  be  glad  to  adopt 
the  view  suggested,  but  an  appeal  from  the  circuit  court 
to  this  court,  under  our  system  of  practice,  is  a  new  pro- 
ceeding, and  the  requisite  steps  must  be  taken  to  give 
the  appellate  court  jurisdiction,  as  may  be  seen  by  refer- 
ence  to  other  provisions  of  the  code.  Section  541  pro- 
rides  that  "  upon  the  appeal  being  perfected,  the  appel- 
lant must  by  the  second  day  of  the  next  regular  term  of 
the  appellate  court  thereafter  file  with  the  clerk  of  such 
court  the  transcript  of  the  cause,  as  provided  in  this  sec- 
tion, and  thereafler  the  appellate  court  has  jurisdiction  of 
the  cause,  and  not  otherwise." 

Subdivision  3  of  said  section  provides  that'' if  the 
transcript  is  not  filed  with  the  appellate  court  within  the 
time  provided,  the  appeal  is  to  be  deemed  abandoned, 
and  the  efiect  thereof  terminates;  but  the  court  or  judge 
thereof  may,  upon  notice  to  the  respondent,  and  such 
terms  as  may  be  just,  by  order  enlarge  the  time  for  filing 
the  same;  but  such  order  shall  be  made  within  the  time 
allowed  to  file  the  transcript,  and  shall  not  extend  it  be- 
yond the  term  of  the  appellate  court  next  folowing  the 
appeal." 

In  view  of  the  latter  provision,  this  court  would  hardly 
undertake  to  hold  that  it  had  authority  after  the  expira- 
tion of  the  time  there  specified  to  enlarge  the  time  for 
filing  the  transcript.  A  court  cannot  create  jurisdiction 
for  itself;  it  must  be  conferred  by  law,  and  the  mode 
pointed  out  whereby  it  may  be  acquired  must  be  sub- 
stantially complied  with,  in  order  to  obtain  it.  We  would 
have  as  much  right  to  enlarge  the  time  for  the  service  of 
the  notice  of  appeal  as  we  would  to  enlarge  the  time  for 
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filing  the  transcript  after  the  time  specified,  in  the  code 
had  expired.  It  would  be  extrajudicial  in  either  case.  A 
party  desiring  to  have  an  adjudication  of  a  circuit  court 
reviewed  in  this  court  must  by  the  second  day  of  the 
next  regular  term  thereafter  file  with  the  clerk  of  this 
court  a  transcript  of  the  cause,  otherwise  his  appeal  will 
be  deemed  abandoned  and  the  effect  terminated.  The 
court  or  judge  thereof,  however,  may,  upon  notice  to  the 
respondent,  and  upon  such  terms  as  may  be  just,  by  order 
enlarge  the  time  for  filing  the  same,  as  before  mentioned. 

Under  no  other  circumstances  can  the  transcript  be 
filed  in  this  court  so  as  to  give  it  jurisdiction  of  the  cause. 
And  in  our  opinion  such  order  should  be  obtained  from 
the  court,  or  judge  thereof,  in  which  the  decision  appealed 
from  was  rendered,  although  this  court  has  held  that  it 
had  authority  to  make  such  order,  and  will  probably 
adhere  to  that  ruling  when  a  case  is  properly  presented. 
It  is  important  for  the  members  of  the  bar  to  bear  in 
mind  that  an  order  of  that  kind  cannot  be  made  except 
upon  notice  to  the  respondent. 

The  motion  must  be  denied. 


[Filed  February  4,  1889.] 

THE  STATE  OF  OREGON,  Rkspondbnt,  v.  PATRICK 
McGINNIS,  Appellant. 

Appsal — Practicb  in  Supreme  Coukt.  —  Upon  an  appeal  to  this  court,  iSb& 
judgment  will  be  affirmed  without  looking  into  the  reoord,  if  the  appel- 
lant's counsel  fail  to  appear  or  file  a  brief. 

Capital  Case.  —  But  where  the  penalty  is  death,  this  court  will  look  into  the 
record  to  ascertain  if  any  prejudicial  error  intervened  during  the  progress 
of  the  trial,  whether  there  is  an  appearance  or  not 

No  Bill  of  ExcBPTioiiS.  —In  a  criminal  case  where  the  indictment  is  suffi- 
cient, and  the  judgment  is  in  due  form,  and  there  is  no  bill  of  exceptions^ 
and  nothing  in  the  record  showing  error,  no  question  is  presented  for 
Teview  upon  the  appeaL 


t 
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AifiDAvm  —No  Pabt  ov  tbb  Rboobd.  —  AffidAviti  oiad  in  the  oonrt  below, 
upon  a  motion  for  a  new  trial,  cpnatitnte  no  part  of  the  record,  and  can- 
not be  considered  on  the  appeal. 

Appbal  from  Grant  County. 

No  counsel  appeared  for  Appellant, 

0.  O.  Bingham^  for  the  state. 

Strahak,  J. — Upon  the  trial  in  the  court  below,  the 
defendant  was  convicted  of  murder  in  the  first  degree, 
and  sentenced  to  the  extreme  penalty  of  the  law,  from 
which  he  has  appealed  to  this  court,  but  his  attorney 
failed  to  file  a  brief  in  the  cause  or  to  appear  upon  the 
hearing.  Under  such  circumstances,  the  rule  of  practice 
in  this  court  is  to  affirm  the  judgment  without  looking 
into  the  transcript.  {Tucker  v.  Constable,  IC  Or.  239.) 
But  inasmuch  as  this  is  a  capital  case,  we  have  felt  it 
to  he  oar  duty  to  cxamino  the  record  to  ascertain  if  there 
was  any  ground  whatever  for  tho  appeal,  or  any  error 
committed  in  the  court  below  prejudicial  to  tho  defend- 
aat.  Upon  looking  into  tho  record,  wo  find  thoro  ia  no 
bill  of  exceptions.  Tho  indictment  is  sufficient,  and  the 
judgment  is  in  due  form,  and  no  error  appears  in  the 
record.  There  is  therefore  no  question  presented  that 
we  could  review  or  consider.  There  are  some  affidavits 
filed  tending  to  show  that  during  the  trial  tho  defendant 
was  manacled,  and  some  others  tending  to  controvert  the 
fact,  except  after  his  conviction,  and  then  only  because 
he  was  desperate  and  dangerous,  and  the  officers  consid- 
ered it  necessary  for  his  safe-keeping.  But  tho  question 
of  fact  cannot  be  tried  in  this  court  on  affidavit. 

If  during  the  trial  in  the  court  below  anything  was 
done  or  suffered  by  the  court  which  the  defendant  deemed 
was  prejudicial  to  him,  it  was  his  right  to  object  to  it, 
and  if  bis  objections  were  overruled,  to  preserve  a  record 
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of  the  action  and  ruling  of  the  court  by  bill  of  exceptions, 
and  then  this  court  would  be  able  to  say  whether  the 
court  erred  in  its  rulings  or  not.  Unless  the  matter  com- 
plained of  appears  in  the  judgment  roll  itself,  the  action 
of  the  trial  court  in  a  criminal  case  can  only  be  reviewed 
on  bill  of  exceptions. 

It  follows  that  the  judgment  appealed  from  must  be 
afiSrmed. 


[Filed  February  11,  1SS9.] 

J.  W.  BATCHELLOR,    Respondent,   v.  S.  T.   RICH- 
ARDSON ET  AL.,  Appellants. 

A  Partt,  in  Order  to  Esttablish  Tttlb  to  a  Debt  under  proceeding!!  in  gar- 
nishment upon  execution,  must  ahow  that  a  levy  waa  mado  by  virtue  <d 
the  execution  upon  the  debt,  and  that  the  law  relating  to  such  prooeed- 
inga  had  been  strictly  complied  with. 

Whebb  a  Garnishee  Furnishes  a  SHERmr  to  whom  a  writ  of  execution  has 
been  issued  a  certificate  as  to  any  indebtedness  owing  by  him  to  the  de- 
fendant in  the  writ,  the  plaintiff  therein,  if  not  satisfied  with  the  certifir 
cate,  may  apply  to  the  court,  or  judge  thereof,  where  the  action  is  pending 
for  an  order  requiring  the  garnishee  to  appear  aad  be  examined  on  oath 
oonceming  the  same;  and  if  the  plaintiff  fail  to  pursue  that  course,  he 
will  be  deemed  to  have  accepted  the  certificate  as  true,  and  will  not  be 
permitted  to  question  the  statement  contained  therein.  And  where  a  gar- 
nishee  furnished  such  certificate,  and  before  any  subsequent  proceedinga 
were  had  in  the  matter,  furnished  a  second  one,  to  correct  a  supposed 
miatake  in  the  first»  whicbthe  sheriff  received  and  made  a  part  of  his  re- 
turn of  the  proceedings  had  on  the  execution,  ff^ld,  that  the  plaintiff  had 
no  right  to  attempt  a  sale  of  the  debt,  when  it  appeared  from  the  second 
certificate  that  the  debt  had  been  assigned  by  the  defendant  in  the  writ  to 
a  third  petaon. 

Whxbb  W.  M.  D.  ExiouTSD  TO  M.  D.  Cebtaiv  FBOMissoBr  Notes,  and  a 
mortgage  upon  real  property  to  secure  their  payment,  and  B.  subse- 
quently commenced  a  suit  to  foreclose  the  said  mortgage,  alleging  aa  as- 
signment of  the  notes  and  mortgage  by  M.  D.  to  him;  and  R.  and  S. 
claiming  that  by  virtue  of  an  execution  upon  a  judgment  a^nst  M.  D. 
in  favor  of  one  M.,  and  of  proceedings  of  garnishment  had  thereon,  they 
became  owners  of  the  debt  evidenced  by  Hke  notes,  and  having  been  siade 
parties  defendant  to  the  foreclosure  suit  by  order  of  the  oourt»  and  ffled 
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*  therein,  in  which  they  alleged  that  the  aaeignment  of  the  notes 
hy  M.  D.  to  B.  was  done  with  an  intent  to  defrand  the  creditors  of  the 
foniier,  hot  did  not  allege  that  the  execution  was  levied  upon  the  said 
debt»  nor  prove -that  such  levy  was  made;  and  it  further  appearing  that 
W.  M.  D.,  when  the  sheriff,  with  the  writ  of  execution  against  M.  D.,  ap- 
plied to  him  for  the  purpose  of  levying  upon  said  debt,  furnished  the 
sheriff  with  a  certificate,  from  which  it  appeared  that  he  was  owing  said 
H.  B.  the  said  debt,  but  afterwards,  and  before  any  subsequent  prooeed- 
ings  were  had  in  the  matter,  furnished  the  sheriff  a  second  certificate,  to 
correct  a  supposed  mistake  in  the  first  one,  and  from  which  it  appeared 
that  prior  to  the  application  of  the  sheriff  to  him  with  the  writ  of  execu- 
tion,  the  said  M.  D.  had  assigned  the  debt  to  B.,  and  the  said  sheriff  re- 
ceived the  second  certificate  and  made  it  a  part  of  his  return  of  the 
prooeedings  had  on  the  execution,  yet  notwithstandiug  he  proceeded,  at 
the  instance  of  M.,  to  sell  the  said  debt  upon  the  execution  at  sheriff's 
nle^  and  R.  and  8.  purchased  it  at  such  sole:  held,  that  they  acquired 
BO  titlo  thereby  to  the  debt,  and  had  no  lufficieut  standing  in  court  to 
iinpeach  the  honaJUtea  of  the  assignment  from  M.  D.  to  B. 

Appeal  from  the  Circuit  Court  for  the  county  of 
Marion. 

Stott,  Waldo,  Smith,  Stott,  &  Boise,  for  J.  W.  Batchellor. 

W.  M.  Kaisevy  for  Appellants. 

Thayer,  C.  J. — This  appeal  is  from  a  decree  rendered 
by  the  said  circuit  court  in  a  suit  brought  by  the  respond- 
ent against  William  M.  Davis»  Mary  Davis,  and  T.  W. 
Rutherford,  to  foreclose  a  mortgage  executed  by  William 
M.  Davis  on  the  twenty-fourth  day  of  September,  1885, 
to  secure  the  payment  of  three  non-negotiable  promissory 
notes  executed  by. the  said  William  M.  Davis  to  the  said 
Maiy  Davis,  amounting  to  two  thousand  dollars,  and 
claimed  by  the  respondent  to  have  been  assigned  to  him 
by  the  said  Mary  Davis  on  the  twelfth  day  of  January, 
1886.  Two  of  the  said  notes  were  for  the  sum  of  five 
hundred  dollars  each,  and  became  due  respectively  on  the 
first  day  of  December,  1885,  and  one  the  first  day  of  De- 
cember, 1886.  The  other  note  was  for  one  thous&nd  dol- 
lars,  and  became  due  on  the  first  day  of  December,  1887. 
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The  latter  note  drew  interest  at  the  rate  of  ten  per  cent 
per  annum;  the  other  two  were  to  draw  no  interest  until 
after  maturity.  The  said  T.  W.  Rutherford  was  made  a 
party  defendant  in  the  suit,  in  order  to  foreclose  a  lien  ho 
had  or  claimed  to  have  upon  the  mortgaged  premises. 

Neither  of  the  Davises  nor  said  Rutherford  filed  any 
answer  to  the  suit,  but  the  said  appellants,  after  it  was 
commenced,  obtained  leave  of  the  court  to  be  made  par- 
ties defendant  therein,  imd  thereupon  filed  an  answer,  in 
which  they  alleged  that  the  assignment  of  the  notes  by 
Mary  Davis  to  the  respondent  was  made  to  hinder  and 
delay  her  creditors,  particularly  the  appellants,  which  fact 
the  respondent  knew  tit  and  before  said  assignment  was 
made  to  him.     They  further  alleged  in  said  answer  that 
one  E.  W.  McCann,  on  the  thirty-first  day  of  December, 
1885,  commenced  an  action  in  said  circuit  court  against 
the  said  William  M.  Davis  and  Mary  Davis  for  the  recov- 
ery  of  money;  that  on  the  seventh  day  of  January,  1886, 
the  summons  was  duly  served  upon  the  said  Mary  Davis 
in  person,  and  that  on  the  twelfth  day  of  January,  1886, 
she  made  the  siiid  assignment  for  the  purposes  mentioned; 
that  it  was  made  without  any  consideration  whatever; 
that  on  the  eighth  day  of  February,  1886,  said  McCaun 
obtained  a  judgment  in  said  circuit  court  against  said 
Mary  Davis  for  $1,191.25,  and  costs  taxed  at  $21.95;  that 
on  the  ninth  day  of  February,  1886,  an  execution  was 
issued  on  said  judgment,  and  delivered  to  the  sheriff  of 
Marion  County;  that  on  the  same  day  said  sheriff  served 
the  said  execution  on  said  William  M.  Davis,  who  on  the 
same  day  gave  said  sheriff  a  certificate,  in  which  he  ac- 
knowledged that  he  was  owing  a  balance  of  $150  on  the 
first-mentioned   promissory  note,  and  the  whole  of  the 
other  two  notes,  set  out  in  the  complaint  in  the  suit, 
**tho  first  note"  being  the  one  due  December  1,  1885; 
that  said  notes  were  not  negotiable,  and  that  he  had  re- 


Feb.  1889.J      Batchbllor  v.  Richari>80N.  337 

OpiniDn  of  the  Court  ^Tbayw;  0.  J^ 

ceived  no  notice  of  their  assign  menti  and  that  they  were 
secured  by  the  said  mortgage;  that  on  said  certificate  said 
sheriff  duly  advertised  and  sold  at  public  auction  said 
promissory  notes  and  indebtedness,  on  the  twenty^ixth 
day  of  March,  1886,  to  the  appellants  for  the  sum  oi 
twenty  dollars,  and  that  they  were  the  owners  and  holders 
thereof,  and  that  there  was  due  and  owing  to  them  thereon 
$150  fuid  interest  on  the  first  note,  and  the  whole  amount 
of  the  two  other  notes  and  interest;  and  whereupon  the  ap- 
pellants prayed  a  decree  dismissing  the  respondent's  suit, 
and  declaring  the  said  assignment  of  said  notes  to  him 
void.  They  also  prayed  a  foreclosure  of  the  mortgage,  the 
Mde  of  the  mortgaged  premises,  and  that  the  proceeds 
thereof  be  applied  to  the  payment  of  the  said  indebted- 
ness to  them.  The  respondent  filed  a  reply  to  the  said 
answer,  denying  all  the  material  allegations  therein  con- 
tained. 

After  the  issues  were  so  made,  a  large  amount  of  evi- 
dence was  taken,  consisting  of  writings  and  oral  testi- 
mony. The  writings  refer  generally  to  the  proceedings 
bad  upon  the  aaid  eitecution,  and  the  testimony  was 
taken  mainly  to  show  that  the  assignment  of  the  notes 
by  Mary  Davis  to  the  respondent  was  done  with  intexit  to 
hinder,  delay,  and  defraud  her  creditors. 

The  said  cir<^uit  court  heard  the  case  upon  the  allega> 
tions  and  proofs  of  the  parties,  and  found,  tA  conclusions 
•f  law,  from  the  facts  found  by  the  court,  that  the  re- 
spondent was  the  legal  owner  of  said  notes;  that  the 
alleged  sale  of  the  notes  hy  tha  sheriff  to  the  appellants 
gave  them  no  title  or  interest  in  the  notes  or  the  debt 
secured  thereby,  mai  that  the  respondent  was  entitled  to 
a  decree  agiaast  said  William  M.  Davis  Pjt  the  amount 
doe  on  the  notes,  4tid  for  the  foreclosure  of  tbe  mortgage, 
mfM  Which  fiodiags  tbs  decree  appealed  ftiotti  was  eu* 

XVII.OB.-flt 
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tered.  It  occurred  to  me  upon  the  argument  of  this  case 
that  the  appellants  were  not  properly  in  court. 

I  was  under  the  impression  that  the  question  of  their 
ownership  of  the  notes  and  mortgage  should  he  settled 
before  an  attempt  was  made  to  foreclose  the  mortgage, 
and  should  have  been  done  either  by  a  contest  for  their 
possession,  or  by  some  proceeding  in  the  nature  of  an 
interpleader,  and  I  think  now  that  it  would  have  been 
more  regular  if  the  said  William  M.  Davis  had  filed  a 
pleading  of  that  character  in  the  su\t,  and  had  the  ques- 
tion of  ttuch  ownership  determined  in  the  outset.  But 
the  authorities  seem  to  hold  in  such  cases  that  a  plaintiff 
has  a  right  to  make  a  contesting  owner  of  the  mortgage 
sought  to  be  foreclosed  a  party  defendant  in  the  fore* 
closure  suit  and  have  his  claim  decided  therein,  conse- 
quently the  court,  in  this  case,  had  a  right,  under  section 
41  of  the  code,  to  cause  the  appellants  to  be  brought  in 
and  made  defendants,  as  was  done. 

The  circuit  court  does  not  appear  to  have  based  ita 
conclusions  of  law,  "that  the  pretended  sale  of  the  notes 
by  the  sheriff  to  appellants  gave  them  no  title  or  interest 
in  the  notes  or  debt  secured  thereby,''  upon  any  particu-. 
lar  fact.  It  found  that  McCann  recovered  the  judgment 
against  the  said  Mary  Davis,  the  issuance  of  an  execution 
on  the  judgment,  its  service  on  William  M.  Davis,  with  a 
notice  that  the  said  notes  were  levied  on  as  the  property 
of  Mary  Davis  to  satisfy  the  judgment;  that  said  William 
M.  Davis  gave  to  the  sheriff  the  certificate .  that  he  was 
owing  said  Mary  Davis  the  said  notes,  less  $350  paid  on 
the  first  note,  and  a  sale  of  the  notes  under  the  execution 
to  the  appellants,  as  alleged  in  their  answer. 

The  court  also  found,  and  the  fact  appears  from  the 
evidence,  that  the  said  William  M.  Davis,  after  giving 
said  sheriff. the. said  certificate  of  February  9, 1886,  gave 
him,  on  the  eleventh  day  of  March,  1886,  an  amended 
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certificate^  in  which  he  stated  that  he  was  not  correct  in 
his  first  certificate,  and  that  since  making  the  same  he 
had  learned  that  said  notes  and  mortgage  had  been 
assigned  to  J.  W.  Batchellor,  the  plaintiff  therein,  and 
that  he  was  not  at  the  time  of  the  service  of  execution 
and  notice  indebted  to  said  Mary  Davis  on  said  notes. 

The  said  court  stated  as  a  fact,  in  the  last  paragraph  of 
the  ninth  finding  of  fact,  after  stating  that  the  sheriff 
proceeded  to  sell  at  public  auction  said  notes,  etc.,  the 
following:  ''Said  sheriff  never  having  possession  of  said 
note  or  other  authority  to  sell  the  same  than  as  appears 
from  the  facts  stated  above.'' 

It  would  seem  from  this  statement  that  the  said  court 
attached  importance  to  the  fact  that  the  sheriff  did  not 
have  possession  of  the  notes  at  the  time  he  sold  them 
nnder  the  execution;  but  whether  the  court  based  its 
said  conclusion  of  law  upon  such  fact,  or  upon  the  fact 
of  the  amended  certificate,  or  upon  some  other  fact,  is 
left  entirely  to  conjecture.  It  certainly  was  not  based 
upon  any  finding  that  the  assignment  of  the  notes  by 
Mary  Davis  to  respondent  was  made  in  good  faith,  as  the 
court  states  in  its  conclusions  of  law  that,  it  being  consid- 
ered by  the  court  that  the  pretended  sale  of  said  notes  by 
the  sheriff  to  appellants  was  unauthorized  by  law,  it  makes 
no  findings  relative  to  the  alleged  fraud  in  said  assign- 
ment. Such  a  finding  was  unnecessary,  of  course,  unless 
it  were  shown  that  the  appellants  had,  by  their  proceed- 
ings of  garnishment,  succeeded  to  the  title  of  the  notes 
and  mortgage;  but  it  would  have  been  more  satisfactory 
if  the  circuit  court  had  pointed  out  wherein  those  pro- 
ceedings were  defective,  and  failed  to  transfer  the  title  of 
the  notes  to  the  appellants.  McCann  had  a  right  to  have 
an  execution  issued  upon  his  judgment  against  Mary 
Davis,  and  to  have  it  levied  upon  any  debt  owing  to  her 
by  William  M.  Davis,  and  to  have  it  satisfied  out  of  such 
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debt.  The  code  points  out  the  mode  of  procedure  in  such 
cases. 

Subdivision  4  of  section  283  provides  as  foUowsf  Prop- 
erty shall  be  levied  on  (by  writ  of  execution)  in  like  man- 
ner and  with  like  effect  as  similar  property  is  attached 
as  provided  in  sections  149  and  152,  omitting  the  filing 
of  the  certificate  provided  for  in  section  151. 

Subdivision  3  of  said  section  149  provides  that  per- 
sonal property  tiot  capable  of  manual  delivery  shall  be 
attached  by  leaving  a  certified  copy  ot  the  writ,  if  it  be  a 
debt,  with  the  debtor. 

Said  section  152  provides  that  whenever  the  sheriff 
with  a  writ  of  attachment  against  the  defendant  shall 
apply  to  any  person,  etc.,  mentioned  in  subdivision  3, 
section  149,  for  the  purpose  of  attaching  any  property 
mentiolied  therein,  such  petsbn,  etc.,  shall  furnish  him 
with  a  cettifibaie  designating  the  amount  and  deseriptioii 
of  the  debt  owing  to  the  defendant.  If  such  person, 
etc.,  refuse  to  do  so,  or  if  the  certificate,  when  given,  be 
unsatisfkctory  to  the  plaintiff,  he  may  be  required  by  the 
court,  or  judge  thereof,  where  the  action  is  pending  to 
appear  before  him  and  be  examined  on  oath  concerning 
the  same,  and  dii9obedience  to  such  order  may  be  pun- 
ished as  contempt. 

Section  284  provides  that  in  the  case  of  property  in  the 
possession  of  or  dWlng  from  any  garnishee  mentioned  ia 
section  152>  the  sheriff  shall  proceed  as  follows:  If  it 
appeal  from  thb  celrtiflcate  of  the  garnishee  that  he  is 
owing  a  debt  f6  th^  judgment  debtor  which  is  then  dne> 
if  such  debt  lis  not  pttid  by  such  garnishee  to  the  sheriff 
on  deisiahd)  hd  shilll  levy  oh  the  property  of  the  garnishee 
for  the  amofitit  thereof)  in  all  respects  as  if  the  ez^eutioit 
i^as  aghtnst  th^  property  of  the  garnishee.  Bat  if  such 
debt  \»  mst  then  due,  the  sheriff  shall  sell  the  same  ao- 
^oirdikg  toih»  MMifiMite  art  ether  pfefie^fy. 
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If  the  proceedings  of  garnishment  under  which  the 
ftppellants  claim  title  to  the  notes  conform  to  the  various 
provisions  of  the  statute  above  set  out,  then  the  appel- 
lants gained  a  standing  that  would  enable  them  to  ques- 
tion the  good  faith  of  the  assignment  of  the  notes  by 
Mary  Davis  to  the  respondent,  otherwise  it  would  not 
matter,  as  far  as  this  case  is  concerned,  as  to  what  intend 
said  assignment  was  made  with. 

It  is  an  inflexible  rule  of  law  that  title  to  property  can- 
not be  divested  out  of  one  person,  and  invested  in  another, 
by  proceedings  in  invitum^  unless  such  proceedings  are 
strictly  complied  with. 

The  appellants,  therefore,  in  order  to  maintain  that  the 
title  to  the  notes  in  question  was  divested  out  of  Mary 
Davis,  and  that  they  succeeded  to  it,  had  to  allege  and 
prove  that  E.  W.  McCann  recovered  a  valid  judgment 
against  her;  that  a  regular  execution  was  issued  thereon; 
that  the  sheriff,  by  virtue  thereof,  levied  upon  the  debt 
evidenced  by  the  said  notes  by  leaving  a  certified  copy 
of  the  writ,  and  a  notice  specifying  the  property  levied 
apon,  with  William  M.  Davis;  that  the  said  Davis 
furnished  the  sheriff  with  a  certificate  designating  the 
amount  and  description  of  the  debt  owing  by  him  to  the 
said  Mary  Davis;  that  it  appeared  from  such  certificate 
that  said  William  M.  Davis  was  owing  said  debt  to  said 
Mary  Davis,  and  that  the  same  was  not  then  due. 

That  the  judgment  was  duly  rendered,  and  jthe  execu- 
tion regularly  issued,  there  is  no  contention;  but  that  the 
allegation  of  the  levy  upon  the  debt  is  sufficient  is  very 
doubtful.  Said  allegation  is  as  follows:  ''And  on  the  ninth 
day  of  February,  1886,  said  sheriff  duly  levied  and  served 
the  said  execution  on  William  M.  Davis,  one  of  the  de- 
fendants in  this  suit,  and  said  William  M.  Davis,  on 
said  ninth  day  of  February,  1886,  gave  said  sheriff  a  cer* 
iificate,  in  which/'  etc;  when  the  allegfttion  should  hav^ 
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been  that  the  sheriff,  by  virtue  of  the  said  writ  of  execu- 
tion, levied  upon  the  said  debt  by  leaving  a  c^prtified 
copy  of  the  said  writ,  and  a  notice  specifying  that  be 
levied  upon  the  said  debt,  with  the  said  William  M. 
Davis.  Nor,  in  my  opinion,  does  the  certificate  of  return 
of  the  said  execution  by  the  said  sheriff  show  that  the 
execution  was  legally  levied  upon  the  said  debt. 

Said  sheriff  certified  in  said  return  that  he  received  the 
execution  on  the  ninth  day  of  February,  1886,  and  levied 
and  served  the  same  within  said  state  and  county  ou 
William  M.  Davis,  by  delivering  to  said  William  M.  Davis, 
in  person  and  personally,  a  true  copy  thereof,  prepared 
and  certified  by  him  as  sheriff,  together  with  a  notice 
specifying  the  property  levied  on,  and  requiring  the  said 
William  M.  Davis  to  fdrnish  him  a  certificate  designating 
the  amount  and  description  and  character  of  such  debt 
owing  from  said  William  M.  Davis  to  said  defendant 
Mary  Davis. 

The  sheriff  does  not  certify  in  his  return  of  the  execu- 
tion that  he  levied  upon  any  property  whatever.  Hd 
states  therein  that  he  served  the  execution  on  William 
M.  Davis,  and  that  he  specified  in  the  notice  which  he 
delivered  to  him  the  property  levied  upon,  but  what 
property  he  did  levy  upon  is  not  shown. 

It  might  have  been,  for  anything  appearing  to  the  con- 
trary in  the  return,  tangible  property.  His  return  should 
have  contained  the  words  of  the  notice  relating  to  the 
property  levied  upon,  and  not  its  general  purport. 

In  O'Brien  v.  Merchants'  and  Traders'  Fire  Ins.  Co.,  56 
N.  Y.  52,  the  court  of  appeals,  in  construing  a  similar 
provision  of  statute,  held  that  a  general  notice  by  the 
sheriff  that  he  attaches  all  property,  debts,  etc.,  belonging 
or  owing  to  the  defendant  in  the  attachment  suit,  in  the 
possession  or  under  the  control  of  the  individual  served^ 
Was  sufficient  without  specifying  or  showing  the  particular 
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property  or  debts  supposed  to  be  in  the  possession  of  or 
owing  by  him.  That  ease  always  seemed  to  me  to  smack 
of  judicial  legislation;  but  it  lays  down  a  wholesome  rule, 
the  operations  of  which  are  particularly  beneficial. 

No  one  will  contend,  however,  that  any  kind  of  property 
can  be  affected  by  an  execution  until  a  levy  is  made  upon 
it.  The  code  in  effect  declares  this.  (Code,  sec.,  283,  subd. 
5. )  And  the  only  legal  evidence  of  a  levy  having  been  made 
is  a  sheriff's  return,  which  must  directly  certify  the  fact 
But  if  the  return  from  the  sheriff  were  sufficient  to  show 
that  he  levied  the  execution  upon  the  debt  in  question, 
still  I  do  not  see  that  it  would  aid  the  appellants  in  this 
case,  as  they  do  not  allege  in  their  answer,  which  is  in 
the  nature  of  a  cross-complaint,  that  such  levy  was  made. 
Parties  do  not  recover  in  such  cases  according  to  their 
proofs,  but  according  to  their  allegations  and  proofs. 

The  next  question  for  consideration  is  in  regard  to  the 
certificates  furnished  by  the  said  William  M.  Davis  to 
the  said  sheriff,  in  pursuance  of  the  notice  delivered  with 
the  copy  of  the  writ  of  execution,  and  the  purport  thereof. 
In  order  to  authorize  the  sheriff  to  sell  the  property  of  the 
garnishee  or  the  debt  levied  upon,  it  must  appear  from 
the  certificate  of  the  garnishee  that  he  was  owin^  a  debt 
to  the  judgment  debtor.  If  the  debt  is  due,  and  he 
does  not  pay  it  on  demand  of  the  sheriff,  the  latter  may 
levy  upon  and  sell  any  of  his  property  subject  to  sale  on 
execution.  But  if  such  debt  is  not  due,  the  sheriff  shall 
sell  the  same  according  to  the  certificate  as  other  prop- 
erty. In  either  case,  the  confession  of  the  garnishee  that 
he  is  owing  the  judgment  debtor  gives  the  sheriff  the 
authority  to  proceed  under  the  execution  as  mentioned. 
The  effect  of  the  confession  is  similar  to  that  of  a  confes- 
sion of  judgment.  It  must  be  a  clear  and  unqualified 
etatement  concerning  the  indebtedness  of  the  garnishee 
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to  the  judgment  debtor,  and  show  that  it  is  not  due;  others 
wise  the  sheriff  has  no  power  to  sell  it. 

It  appears  that  Davis  furnished  the  sheriff  two  certifi* 
cates,  one  at  the  time  the  copy  of  the  writ  and  notice  were 
delivered  to  him,  and  the  other  about  a  month  later,  but 
a  number  of  days  before  the  sheriff  took  any  steps  to  make 
the  sale. 

In  the  first  certificate,  the  said  William  M.  Davis  stated 
that  he  was  indebted  to  the  said  Mary  Davis  on  the  three 
promissory  notes  mentioned,  less  (350  paid  on  the  one 
due  on  the  first  day  of  December,  1885.  The  second  cer< 
tificate  was  amendatory  of  the  first  one.  In  the  second, 
said  Davis  stated  that  his  former  one  was  erroneous;  that 
he  was  not  and  had  not  been  indebted  to  Mary  Davis  in 
any  sum  since  some  time  in  January,  1886;  that  at  the 
time  he  made  said  certificate,  he  in  good  faith  thought 
that  he  was  indebted  to  her,  and  made  his  said  certificate 
when  he  so  believed ;  that,  as  he  was  now  advised,  the  notes 
and  mortgage  which  he  formerly  made  to  Mary  Davis 
were,  some  time  in  January,  1886,  assigned  by  her  to  John 
W.  Batchellor;  that  said  assignment  was  in  said  month 
of  January  recorded  in  the  ofiice  of  the  county  clerk  in 
Marion  County;  that  at  the  time  he  made  said  certificate 
he  did  not  know  of  said  assignment,  and  that  by  an  agree- 
ment between  him  and  Mary  Davis,  made  while  she 
owned  said  notes  and  mortgage,  it  was  agreed  by  her  that 
he  was  not  to  be  pressed  or  called  upon  to  pay  any  of  said 
notes  until  the  following  fall  or  winter;  that  he  did  not 
know  whether  or  not  said  assignment  was  made  in  good 
faith. 

If  the  two  certificates  of  the  garnishee  are  to  be  consid- 
ered as  the  certificate  given  by  him,  then  it  is  evident 
that  the  sheriff  had  no  authority  to  proceed  and  sell  the 
debt  upon  the  execution.  The  plaintiff  in  the  writ  has 
no  right  to  question  such  a  certificate,  however  inconsis^ 
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tent  it  may  be.  He  must  either  accept  it  as  made,  or 
pursue  the  remedy  pointed  out  in  section  312  of  the 
code.  That  section  provides  that  if  the  certificate  be 
unsatisfactory  to  the  plaintiff,  the  garnishee  may  be  re« 
quired  by  the  court,  or  judge  thereof,  where  the  action  is 
pending,  to  appear  before  him  and  be  examined  on  oath 
concerning  the  same;  and  after  the  allowance  of  such 
order,  and  before  such  garnishee  shall  be  thereby  re* 
quired  to  appear,  or  within  a  time  to  be  specified  in  the 
order,  the  plaintiff  may  serve  upon  him  written  allega- 
,tions  and  interrogatories  touching  any  of  the  property 
liable  to  execution  as  the  property  of  the  defendant;  and 
if  the  garnishee  fail  to  answer,  the  court,  or  judge  thereof, 
on  motion  of  the  plaintiff,  may  compel  him  to  do  so,  or 
the  plaintiff  may  have  judgment  against  the  garnishee 
for  want  of  such  answer..  The  plaintiff  may  also  reply  to 
the  answer  and  have  the  issues  arising  thereon  tried  as 
ordinary  issues  of  fact  are  tried.  The  garnishee  clearly 
has  the  right  in  the  first  instance  to  furnish  the  sheriff 
such  certificate  regarding  any  debt  owing  by  him  to  the 
defendant  as  his  conscience  may  approve,  and  I  do  not 
see  why  he  would  not  have  the  right  to  correct  any  sup- 
posed mistake  therein  by  furnishing  a  second  certificate, 
if  he  did  so  before  any  subsequent  proceedings  were  had 
in  the  matter.  (Drake  on  Attachments,  4th  ed.,  sec.  650.) 
In  this  case,  the  sheriff  received  the  second  certificate 
and  made  it  a  part  of  his  return  of  the  execution,  and  in 
my  opinion  the  plaintiff  in  the  writ  had  no  right  to  ignore 
it,  and  attempt  a  sale  of  the  debt.  He  could  have  pro- 
cured an  order  requiring  the  garnishee  to  appear  before 
the  court,  or  judge  thereof,  and  have  served  upon  him 
written  allegations  and  interrogatories;  could  have  had 
an  issue  made  up,  and  had  the  question  of  the  fraudulent 
assignment  of  the  said  notes  alleged  to  have  been  made 
by  the  said  Mary  Davis  to  the  respondent  tried  by  a  jury^ 
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and  I  am  constrained  to  believe  that  he  should  have  pur- 
sued that  course. 

Under  the  views  above  expressed,  it  is  not  necessary  to 
consider  any  other  alleged  irregularities  regarding  the 
proceedings  of  garnishment,  as  the  decree  appealed  from 
must  be  affirmed  upon  the  grounds  already  examined; 
nor  is  it  necessary  to  determine  whether  or  not  the  as* 
signment  of  the  notes  to  the  respondent  was  made  with 
a  fraudulent  intent,  and  the  appellants  should  not  be 
prejudiced  by  the  decree  herein  from  attacking  that  as- 
signment in  a  proper  case. 

PETITION   FOR   REHEARING. 
[Filed  April  16,  1SS9.] 

Thayer,  C.  J. — "Garnishment  rests -wholly  upon  ju- 
dicial process,  and  depends  upon  the  due  pursuit  of  the 
steps  prescribed  by  law  for  its  prosecution.  It  is  in  the 
nature  of  a  proceeding  in  rem,  since  its  aim  is  to  invest 
the  plaintiff  with  the  right  and  power  to  appropriate  to 
the  satisfaction  of  his  claim  against  the  defendant  prop- 
erty of  the  defendant's  in  the  garnishee's  hands,  or  a  debt 
due  from  the  garnishee  to  the  defendant."  (Drake  on 
Attachments,  4th  ed.,  sees.  451,  452.) 

The  nature  of  the  proceeding  is  such  that  a  party 
claiming  to  have  acquired  property  rights  by  means  of  it 
must,  in  order  to  maintain  them,  show  a  strict  com- 
pliance with  all  its  requirements.  Hence,  before  the 
appellants  in  this  case  could  be  regarded  as  the  owners  of 
the  notes  and  mortgage  in  the  suit,  it  was  necessary  for 
them  to  show  the  due  issuance  of  an  execution  upon  the 
judgment  in  favor  of  E.  W.  McCann  against  Mary  Davis; 
its  levy  upon  the  debt  due  to  her  from  William  M.  Davis; 
that  the  latter  gave  to  the  officer  who  had  the  execution 
for  service  a  certificate  showing  that  he  was  owing  the 
debt  to  Mary  Davis;  that  the  debt  was  not  then  due,  and 
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that  the  oflBcer  proceeded  to  sell  the  same  according  to 
the  certificate  as  other  property • 

These  various  steps  were  necessary  in  order  to  divest 
ownership  of  the  notea  and  mortgage  out  of  Mary  Davis, 
and  the  appellants  were  required  to  show  that  they  had 
been  taken,  in  order  to  establish  title  to  them.  The 
return  of  the  sheriff  to  the  writ  of  execution  is  inaccurate, 
though  the  statement  contained  therein  may  he  sufficient 
to  show  that  he  levied  upon  the  debt.  It  would  have 
been  more  exact,  however,  if  he  had  stated  in  the  return 
that  he  levied  upon  the  debt,  and  the  manner  in  which 
the  levy  was  made,  instead  of  stating  that  he  levied  and 
served  the  execution  on  William  M,  Davis,  and  the  man- 
ner in  which  he  levied  and  '^served''  the  same  on  said 
Davis.  But  the  question  as  to  whether  the  certificates 
given  by  William  M,  Davis  to  the  sheriff  showed  that  the 
former  w^as  owing  the  debt  to  Mary  Davis,  and  author- 
ized the  sheriff  to  sell  it  as  her  property,  cannot,  in  my 
opinion,  be  resolved  in  favor  of  the  appellants,  and  this  ia 
decisive  of  the  case  against  them. 

The  petition  for  a  rehearing  must  therefore  be  denied. 


THOMAS   FINLAYSON,  Respondent,  u  MARQABET 
FINLAYSON,  Appellant. 

1)exi>— Consider ATioN  Hbcftep  m  — Pakol  Evii>bncr  to  Vary  — Emcr 
OF.  —  A  deed  to  real  property  cannot  be  inTalLd&ted  by  parol  evidenoe 
tthowiug  tbat  there  wa4  no  coDBidenvtlati  for  ita  eveculion,  when  it  con- 
UintL  a  recital  that  a  consideration  hod  been  received  by  the  grantor;  nor 
cvi  it  be  ahown  by  Bnch  orideDce  that  the  object  or  purpose  of  a  deed  dnly 
delivered  to  the  grantee  wa^  different  from  that  implied  by  ita  t«^^m§,  nn- 
Um  executed  to  Becure  the  payment  of  a  debt  or  the  perfermaoce  of  aome 
other  act. 

tik.  — May   bb   Set   Asidb  roK  Fkaci>   ob   BcmtsSi    whbn — KE9t7i;nNd 
*    tzvwi,  — ^  A  deed  may  be  aet  aside  for  fraud  or  duresa,  and  a  tmat  n^j 
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arise  out  of  a  tranaaction  which  will  be  enforced  in  face  of  the  expren 
terms  of  a  deed,  but  it  most  be  a  trust  arising  by  operation  of  law.  The 
parties  to  a  deed  cannot  create  a  trust  in  favor  of  the  grantor  except  by 
an  instrument  in  writing  declaring  the  same. 

Fbaud  —  Equality  of  Foonso  of  Parties.  — Fraod  will  vitiate  a  contract; 
but  where  the  parties  to  the  contract  stand  upon  an  equality  of  footing, 
the  fraud  must  consiBt  of  a  false  representation  of  a  material  fact,  and  the 
party  to  whom  it  is  made  not  be  able,  by  the  exercise  of  a  reasonable  cau- 
tion and  vigilance,  to  detect  its  falsity. 

Husband  and  Wm— Improvemsnt  of  Wife's  Paofebtt  bt  Husbanik  — 
Where  a  wife  ni^ed  and  importuned  her  husband  to  convey  to  her,  in  her 
own  right,  valuable  premises  which  the  husband  bad  acquired  by  the 
joint  efforts  of  both  since  their  marriage,  and  the  husband  was  induced  t« 
make  the  conveyance  through  such  urging  and  importunity  and  the  assur- 
ances of  the  wife  that  he  should  enjoy  them  with  her  as  a  home  the  same 
as  he  had  previously;  and  after  the  conveyance  was  made  sho  induced 
him  by  similar  assurances  to  buUd  a  new  house  upon  the  premises  and 
otherwise  improve  them,  at  an  expense  to  the  husband  of  four  thousand 
dollars,  and  after  living  upon  the  premises  as  they  usually  had  done  far 
three  years. and  a  half,  difficulty  arose  between  them,  resulting  in  her  , 
expelling  him  therefrom:  held,  that  her  persuasion,  importunities,  and 
assurances,  and  her  subsequent  conduct  in  expelling  him  from  the  prem- 
ises, did  not  constitute  a  fraud  that  would  justify  a  court  of  equity  in  set- 
ting aside  the  deed  of  conveyance;  but  held  further,  that  the  amount  of 
the  expenses  incurred  by  the  husband  in  building  the  house  and  in  im- 
proving the  property  should  be  paid  to  him  by  the  wife,  and  should  be 
made  a  chacge  upon  the  premises  in  his  favor. 

Appeal  from  the  Circuit  Court  for  the  county  of  Baker. 

JR.  8,  Anderson^  L  D.  Haynes,  Thortnon  WiUiama,  and 
if.  L.  Olmstedf  for  Bespoudent. 

A.  J.  Lawrence  and  C.  W.  ManvUle,  for  Appellant. 

Thayer,  C.  J. — This  appeal  is  from  a  decree  rendered 
in  a  suit  brought  by  the  respondent  against  the  appel- 
lant to  set  aside  a  deed  to  real  property  executed  by  the 
former  to  the  latter  on  the  fifteenth  day  of  February, 
1881,  or,  as  alternate  relief,  that  a  claim  in  favor  of  the 
latter  for  service  and  expenses  be  charged  upon  the  said 
real  property. 

The  parties  are  husband  and  wife,  and  it  is  claimed  by 
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respondent  that  the  appellant,  through  fraud  and  deceit, 
induced  him  to  execute  the  said  deed  to  her.  The  facts 
constituting  the  fraud,  as  alleged  in  the  complaint,  are  in 
substance  as  follows:  That  appellant  did  not  care  for  or 
love  respondent  as  her  husband  for  many  years  prior  to 
the  execution  of  the  deed,  and  conspired  with  their 
daughter  to  obtain  said  real  property  in  her  own  right 
and  to  expel  the  respondent  therefrom,  and  to  exclude 
him  from  all  enjoyment  thereof;  that,  in  order  to  ac* 
complish  that  object,  the  appellant  fraudulently  repre- 
Bented  to  the  respondent  that  she  loved  him,  that  in  case 
of  his  death  she  ought  to  have  his  lands,  and  that  a  deed 
conveying  them  to  her,  executed  during  his  lifetime, 
would  iu  no  wise  affect  his  equal  enjoyment  of  them  with 
her,  and  that  such  lands  should  be  their  home  in  their 
old  age,  and  that  if  he  should  suddenly  die  it  would  be 
better  for  her  to  take  and  have  the  lands  already  in  Iier 
own  right;  that  the  love  and  affection  he  bore  her  and 
the  children  were  fully  reciprocated,  and  that  if  he  would, 
for  the  sake  of  that  love  and  affection,  convey  the  lands 
to  her,  and  thereafter  build  upon  and  improve  the  same, 
he  would  thereby  provide  a  home  for  her,  and  to  which 
be  would  ever  be  welcome  and  be  treated  with  the  same 
love  and  affection  which  she  was  pretending  to  entertain 
for  him;  that  if  he  would  make  such  deed,  erect  a  house 
On  the  lands^  and  improve  the  same,  he  should  possess 
and  enjoy  it  the  balance  of  his  life;  that  respondent  be- 
lieved such  representations,  and,  relying  upon  the  same, 
executed  the  deed,  and  thereafter  built  a  house  thereon 
and  madiB  other  improvements,  of  the  value  of  fbur  thou- 
iland  doUai^;  that  h^  expended  about  thtee  thousand  dol- 
lies in  malting  Ib^  improvements,  besides  bis  personal 
work  and  labor  in  accomplishing  the  surne,  and  which 
increased  the  value  of  the  pteAiises  more  than  five  thou- 
Band  doUairsi  th4t  as  soon  as  said  labor,  idiprovementis 
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etc.,  were  completed,  about  October  1,  1884,  appellant 
turned  respondent  out  of  doors,  took  the  grain  in  the 
granaries,  which  he  had  sown  and  garnered,  and  drove 
him  away,  saying:  ''I  have  got  now  what  I  have  been 
working  for  for  twenty  years,''  and  asserted  her  claim  to 
the  premises,  and  demanded  that  he  should  vacate  them, 
or  that  she  would  charge  him  rent  if  he  staid  thereon; 
that  thereafter  appellant  commenced  a  suit  for  a  divorce, 
charging  respondent  with  cruel  and  inhuman  treatment, 
which  suit  was  still  pending,  and  to  which  he  had  a  good 
defense  upon  the  merits;  that  by  reason  of  the  premises 
respondent  was  homeless,  reduced  in  circumstances  almost 
to  destitution,  at  an  age  too  late  in  life  to  toil;  that  no 
consideration  passed  from  appellant  to  respondent  for 
said  deed,  nor  had  appellant  accounted  with  respondent 
for  the  expenses,  toil,  labor,  and  services  performed  by 
him,  and  that  she  refused  to  account  for  the  same;  and 
he  prayed  for  a  cancellation  of  the  deed,  or,  in  case  that 
could  not  bo  granted,  for  an  allowance  of  a  just  claim  for 
said  services  and  expenses,  and  that  the  same  be  declared 
a  lien  on  the  said  land. 

The  appellant  filed  an  answer  in  the  suit,  denying  the 
allegations  of  the  complaint,  and  the  case  was  heard  upon 
depositions  and  proofs,  and  the  circuit  court  decreed  tp 
the  respondeat  ope  half  of  the  land  deeded. 

Neither  party  has  printed  the  evidence  and  proofs  in 
the  briefs  furnished,  as  required  by  the  rules  of  this  court, 
and  we  have  no  means  of  ascertaining  the  facts  of  th^ 
case  without  reading  the  depositions,  which  have  been 
sent  here  with  the  transcript,  unless  we  adopt  the  findings 
of  the  circuit  court.  The  findings  are  full,  and  as  neither 
party  claims  but  that  th^y  were  warranted  by  the  evir 
deuce,  we  feel  justified  in  relying  upon  them. 

The  circuit  court  found  that  the  parties  were  married 
in  3cQtland  iu  theyeo^  184Q,  and  heid  lived  together  .as 
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husband  and  wife  ever  since  that  time  until  about  Octo- 
ber 1, 1884;  that  the  respondent  was  of  the  age  of  sixty- 
two  yearS)  and  the  appellant  sixty-three  years;  that  the 
issue  of  the  marriage  was  eight  children,  four  of  whom 
were  living;  that  they  were  all  females,  and  all  married 
except  the  youngest,  who  was  twenty-seven  years  old,  and 
resided  with  the  appellant;  that  the  parties  settled  upon 
the  land  in  question  in  the  fall  of  1864,  and  by  their  joint 
labor  and  earnings,  the  respondent  acquired  title  thereto; 
that  they  had  fenced  and  cultivated  a  portion  of  the  land, 
and  had  built  a  house  on  it;  that  respondent  was  an 
ignorant  and  uneducated  man, — was  not  able  to  read  or 
write;  that  during  their  residence  in  Oregon  the  respond- 
ent had,  up  to  about  October,  1884,  trusted  the  appellant 
with  keeping  the  accounts  and  moneys  received  by  him 
from  the  sales  of  stock,  the  proceeds  of  the  produce  of  the 
farm,  and  the  payment  of  all  bills  created  in  managing 
their  business  of  farming,  and  raising  cattle  and  horses; 
that  the  respondent  was  the  owner  of  280  acres  of  land  of 
the  aggregate  value  of  about  (2,500,  about  70  head  of 
horses  of  the  value  of  $2,100, 10  cows  of  the  value  of  $200, 
and  27  sheep  of  the  value  of  $60,  but  was  indebted  ia  the 
sum  of  $2,000;  that  on  or  about  March  1,  1881,  the  re- 
spondent fell  from  his  horse,  and  was  injured,  which 
confined  him  to  his  bed  from  four  to  six  weeks;  this,  with 
othet  sickness,  and  the  risk  he  was  constantly  taking  in 
his  business,  so  alarmed  him  as  to  ci'eate  a  presentiment 
that  he  would  meet  with  a  sudden  death  by  accident. ;  If 
this  were  to  happen,  he  thought  the  appellant  would  losd 
her  home,  and  that  it  was  necessary,  in  order  to  prevent 
sach  a  result,  to  deed  her  the  land  in  controversy; 
that  it  consisted  of  244  acres,  and  was  of  the  valuie  .of 
112,000,  and  that,  in  order  to  accomplish  the  purpose 
mentioned,  the  respondent  did,  on  the  fifteenth  day  of 
February,  1881;,  execute  and  deliver  tO;  the  appellant  a 
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deed  to  the  same;  that  there  was  no  money  paid  for  the 
land,  and  that  the  only  consideration  therefor  was  lovsi 
affection,  confidencci  and  trust  which  the  respondent 
entertained  for  the  appellant;  that  the  parties  by  their 
joint  and  individaal  efforts  acquired  dl  the  property 
mentioned,  which,  in  October,  1884,  amounted  in  value 
to  $17,600;  that  prior  to  the  execution  of  said  deed,  and 
from  about  the  year  1876,  the  appellant  had  importuned 
the  respondent  to  make  her  a  deed  to  some  of  his  prop- 
erty, which,  she  said,  '*  was  the  custom  of  other  husbands 
to  do";  that  respondent  had  proposed  to  deed  to  her  the 
said  280  acres  of  land,  but  the  appellant  would  not  accept 
it,  desiring  him  to  convey  to  her  the  premises  in  question, 
which  the  former  finally  consented  to  do;  that  shortly 
after  the  execution  of  said  deed,  the  appellant  began  to 
persuade  the  respondent  to  build  upon  the  land  deeded 
to  her,  which  the  respondent  reluctantly  did,  erecting 
thereon  a  dwelling-house,  at  a  cost,  including  work,  labor, 
and  material  furnished,  of  |1,600,  all  of  which  was  paid 
for  by  him  except  about  $200;  that  the  respondent,  after 
the  execution  of  the  said  deed,  continued  to  occupy  said 
premises,  cultivate  the  same,  and  keep  his  stock  thereon 
as  he  had  previously  done,  until  October  1,  1884;  that 
during  said  time  he  reset,  repaired,  und  built  a  fence 
around  two  thirds  of  the  land,  cleared  brnah  and  timber 
from  portions  of  it,  leveled  the  surface  thereof,  and  did 
work  to  the  value  of  $8,000,  no  part  of  which  had  been 
paid  or  tendered  him;  that  on  said  last^mentioned  date 
the  appellant  determined  that  she  Would  no  longer  live 
Urith  the  respondent  aft  a  wife>  and  tliaA  be  abould  noi 
remain  upon  thd  premises,  and  ifistituted  aggressive 
itteaaures  to  drive  him  off. 

I  conclude  from  these  and  other  findingis  i^ade  by  said 
circuit  court  that  the  parlioB  married  Mid  Hved  t<q;!etther 
about  the  sam^  as  mwrii^  peopto  oatallydo;  llwtthey 
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were  industrious  and  frugali  and  thereby  accumulated  a 
reasonable  competency;  that  the  appellant  conceived  the 
idea  that  she  should  have  the  title  to  the  property  in  ques- 
tion in  her  own  name,  and  by  lier  urgent  solicitations 
induced  the  respondent  to  execute  the  deed  in  question. 
It  does  not  appear  that  she  entertained  a  design  while  she 
was  importuning  the  respondent  to  make  the  deed  of  pro- 
curing it  for  the  purpose  of  dispossessing  him  or  of  ex- 
pelling him  from  the  premises.  She  undoubtedly  thought 
that  a  conveyance  of  the  land  to  her  would  exhibit  a  mark 
of  confidence,  and  enable  her  to  assume  more  individual- 
ity. Neither  party  anticipatied  that  the  execution  of  the 
deed  would  effect  a  change  of  the  occupancy  or  manage- 
ment of  the  property  conveyed.  They  both  doubtless 
expected  that  the  same  course  which  they  had  theretofore 
pursued  with  reference  to  the  property  would  be  continuedi 
and  that  their  relations  generally  would  be  unaffected. 
The  circuit  court,  actuated  by  a  generous  spirit  of  equity, 
divided  the  property  between  the  parties.  This  seems  to 
have  been  a  just  disposition  of  the  affair  in  view  of  the 
circumstances  of  the  particular  case,  and  we  would  gladly 
Bostain  it  if  we  could  do  so  iu  accordance  with  legal  prin- 
ciples. But  equity,  like  the  common  law,  must  be  con- 
trolled by  general  rules,  which  are  as  unalterable  in  th^ 
one  case  as  in  the  other.  The  intention  of  the  respondent 
in  executing  the  deed  to  the  appellant  must  be  ascertained 
from  the  terms  of  the  instrument  and  the  circumstances 
surrounding  the  transaction. 

When  one  party  duly  executes  his  deed  to  real  property 
to  another^  he  is  precluded  from  showing  by  parol  testi- 
mony that  the  object  and  purposes  of  the  instrument  were 
different  from  that  implied  by  its  terms,  except  in  th^ 
case  of  deeds  executed  as  a  security  for  the  payment  of 
debts.  ''The  grantor  in  an  absolute  conveyance  of  land^ 
not  alleging  fraud  or  mistake,  cannot  prove  by  parol  that 
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the  grant  was  in  trust  for  hinraelf*^    (Sturtenant  v.  Stwie^ 
vant,  20  N.  Y.  3».) 

Nor  can  a  deed  be  invalidated  by  pafol  evidence  that 
there  was  no  eonsideration  for  its  exeoutioii,  where  there 
is  one  acknowledgment  in  it. 

^In  every  case  where  a  consideration  is  required,  it  is 
not  necessary  that  the  consideration  be  actually  passed  to 
the  grantor,  if  the  receipt  of  a  proper  consideration  is  me^ 
knowledged  by  him  in  the  deed.  But  it  must  be  acknowl^ 
edged  in  the  deei,  or  it  must  be  proved  aliunde,  to  have 
actually  passed  to  the  grantor.  But  while  parol  evidence 
is  itiadmissible  »to  contradict  the  acknowledgment  of 
coi^sideration  in  order  to  invalidate  the  deed  between  the 
grantor  and  grantee,  yet  the  acknowledgment  is  only 
prima  fade  evidence  of  the  character  and  amount  of  the 
consideration.  The  amount  and  kind  of  consideration 
acknowledged  is  presumed  to  be  the  consideration  agreed 
upon;  but  it  may  be  shown  by  parol  evidence,  in  an  action 
to  recover  the  consideration,  that  a  different  kind  or 
amount  of  consideration  had  been  agreed  upon."  (5 
Am.  &  Eng.  Encyc.  of  Law,  436,  487. 

Transactions  of  great  importance  would  have  no  stability 
if  the  parties  thereto  w^ere  permitted  to  show  by  parol  proof 
that  written  instruments  solemnly  executed  by  them  did 
not  mean  what  the  language  of  the  instrument  purported. 
Au  abdolute  d^d  to  real  property  conVefys  from  the  grantor 
to  the  grantee  all  the  title  of  the  former,  and  he  will  not 
be  allowed  to  prove  by  parol  evideneethat  it  was  made  in 
trust  for  him,  or  that  there  was  a  reservation  in  his  favor 
of  any  right  not  expressed  therein,  nor  that  the  deed  it 
invalid  for  the  want  of  consideration^  where  be  acknoirU 
edges  therein  tho  i^eceipt  of  one. 

A  deed  may  be  reformed  in  case  of  a  mistake  mad«  in 
reducing  its  terms  to  writing,  or  if  may  be  set  aside  for 
frsfud  or  duressf  and  a  trust  wiil  often  arise  out  of  atraaaa^ 
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action  which  will  be  enforced  in  face  of  (he  express  terms 
of  a  deed;  siich  a  trast,  however,  belongs  to  that  class 
which  are  denominated  implied  trasts,  and  which  arise  by 
operation  of  law. 

No  implied  trast  can  arise  from  the  facts  in  this  case; 
nor  could  any  tnist  have  been  created  in  favor  of  the  re- 
spondent in  the  premises  tonveyed  except  by  an  instru- 
ment in  writing  declaring  the  siime. 

l*he  deed  in  question  can  only  be  avoided  by  proof  that 
the  appellant  procured  it  to  be  made  through  fraud,  and 
it  is  apparent  that  the  findings  of  th6  court  are  not  suffi- 
cient to  warrant  the  conclusion  that  such  was  the  fact. 
The  fact  that  the  appellant  soliciled  and  importuned  the 
respondent  to  execute  the  deed,  and  that  the  parties 
about  three  years  and  a  half  thereafter  had  difficulty,  and 
the  appellant  assei^d  her  legal  rights  as  owner  of  the 
premises,  and  attempted  to  exp^l  the  respondent  there^ 
from,  do  not  establish  a  fraudulent  intent  on  her  part  to 
deprive  him  of  his  property.  She  had  a  right  to  persuade 
him  to  make  her  a  deed  of  a  part  of  the  property,  which 
her  labor  and  earnings  had  helped  to  accumulate,  and 
after  obtaininjf  it,  to  manage,  sell,  convey,  or  devise  the 
same  by  will,  to  the  same  extent  and  in  the  same  manner 
tiiat  he  could  property  belonging  to  him.  Section  2992 
of  the  Annotated  Code  of  Oregon  vests  her  with  that  rigjit, 
and  the  provision  was  in  force  at  the  time  of  the  execu^- 
tiou  of  tlie  ^Eeed.  She  was  also  empowered,  in  case  the 
redpondeivt  had  possession  or  control  of  the  property,  to 
maintain  am  action  growing  out  of  the  aaikie,  in  the  sanie 
iaanner  and  extent  ai  if  they  were  unsnarri^d.  (Ann. 
Code,  8^.  2876.) 

I  catUMt  diBe<Hrer  from  the  findings  tiiat  any  such  de- 
eepQon  was  practiced  upon  the  respondent  in  procuring 
the  execution  of  the  deed  aa  would  juistify  the  court  in 
ssUiag  it  ttdde.    The  appellairt  undoubtedly,  in  urging 
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him  to  convey  the  land  to  her,  held  out  the  inducement 
that  they  would  continue  to  occupy  it  as  they  formerly 
had  done,  and  she  probably  believed  at  the  time  that 
such  would  be  the  case;  but  trouble  seem^  to  have  arisen 
between  them,  occasioning  serious  discord  in  their  affairs. 
This  may  have  been  the  fault  of  the  appellant;  bat  if  so, 
it  would  constitute  no  ground  for  avoiding  the  deed. 

The  respondent  should  have  protected  himself  by  a 
condition  in  that  instrument  against  the  consequences  of 
such  an  occurrence. 

Courts  cannot  relieve  parties  from  imprudent  bargains; 
they  must  suffer  the  consequences  of  their  indiscretion, 
unless  an  undue  advantage  has  been  taken  of  them. 
Fraud  will  vitiate  a  contract;  but  where  the  parties  to  it 
stand  upon  an  equality  of  footing,  the  fraud  must  consist 
of  a  false  representation  of  a  material  fact,  and  the  party 
to  whom  it  is  made  not  be  able,  by  the  exercise  of  reason- 
able caution  and  vigilance,  to  detect  its  falsity.  But  upon 
the  other  ground  of  relief  claimed  in  the  complaint  in 
the  suit,  I  think  the  respondent  should  prevail.  The  cir- 
cuit court  found  that  he  was  induced  and  led  to  believe, 
and  did  believe,  that  in  doing  the  work  and  labor  in 
building  the  new  house,  making  the  fencing  and  other 
improvements  upon  the  premises,  he  was  making  for  him- 
self and  appellant  a  more  comfortable  home,  which  they 
would  enjoy  the  benefits  of  and  of  the  profits  of  the  land 
during  the  remainder  of  their  lives,  and  that  the  fact  of 
his  making  the  deed  would  not  prevent  his  enjoyment  of 
the  land  and  the  improvements  thereon,  or  in  any  man- 
ner disturb  the  relation  between  himself  and  the  appel- 
lant, and  that  they  would  hold  the  property  jointly. 

Under  such  circumstances,  the  respondent  should,  when 
he  has  been  expelled  from  the  premises  by  the  act  of  the 
appellent,  be  paid  for  the  labor  and  the  expense  incurred 
by  him.    It  would  be  inequiti^ble  to  allow  the  appellant 
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to  retain  the  fruits  of  the  respondent's  labor  and  expense, 
after  having  induced  him  to  bestow  them  under  the  as-i 
sorances  mentioned,  which  she  had  failed  to  observe. 
She  had  the  right  under  the  statute  to  take  the  manage- 
ment of  the  premises,  but  to  urge  him  to  make  the 
improvements  with  the  understanding  that  he  was  to 
enjoy  it,  and  then  deny  him  the  right,  without  paying  him 
therefor,  is  bad  faith  and  fraudulent. 

This  court  held  in  Frusey  v.  Wheeler,  4  Or.  190,  that  a 
court  of  equity  would  not  encourage  a  married  woman  to 
perpetrate  a  fraud;  and  that  where  she  had  received 
money  upon  a  contract  for  the  sale  of  her  land,  and  the 
j^urchaser  was  induced  to  put  valuable  improvementEt 
upon  it,  the  amount  of  the  money  and  value  of  the  per- 
manent improvements  should  be  charged  upon  the  lands. 
In  that  case  the  woman  was  dealing  with  an  outside 
party;  but  I  think  a  husband  has  rights  in  such  matters 
which  a  wife  is  bound  to  respect. 

The  facts  in  this  case  show  that  the  respondent  be- 
stowed labor  and  expense  upon  the  land  in  question, 
after  the  execution  of  the  deed  to  the  appellant,  to  the 
amount  at  least  of  four  thousand  dollars,  and  that  he 
was  induced  to  do  so  upon  the  assurance  that  he  should 
occupy  and  enjoy  the  property;  that  in  October,  1884, 
the  appellant  notified  him  that  he  should  not  remain  on 
the  premises  any  longer,  and  that  since  that  time  he  has 
had  no  use  of  them.  In  view  of  these  facts,  I  am  of  the 
opinioh  that  the  respondent  is  entitled  to  be  paid  said 
sum  of  four  thousand  dollars,  with  interest  thereon  at 
the  rate  of  eight  per  cent  per  annum  from  the  first  day 
of  November,  1884;  and  that  the  amount  should  be  made 
a  charge  aud  lien  upon  the  premises  conveyed  by  the 
respondent  to  the  appellant;  and  that  in  default  of  the 
payment  of  the  same,  with  accrued  interest,  within 
^^ety  days  after  the  entry  of  the  decree  herein,  that  the 
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respondent  haye  execution  for  the  sale  of  said  j^emises 
lor  the  satis£ftction  of  such  amount  and  accuring  interesi^ 
as  in  case  of  execution  on  fbrecloeure  of  lien  on  real  prop* 
erty,  and  that  the  respondent  recover  costs  and  disburse- 
ments in  the  snits  in  both  courts. 

LoRD»  J.,  ipok  no  part  in  deciding  this  case,  as  he  wa^ 
absent  when  it  was  heard? 


THE  STATE  OP  OREGON,  Respokdbnt,  e.  FRANK  R 
LIGHT,  Apfbllant. 

Oamblzno— lRDi0nfBiiT  —  Naiob  ov  PABncfPAFTS.  —  In  an  indictment  for 
betting  ftt  a  game  played  with  cards  called  **  stud-poker,**  it  is  not  nee^ 
■ary  to  allege  tke  names  of  ether  penoBs  who  bet  at  the  ^une  ei  the  sseae 
time,  or  to  alli^  that  they  are  to  the  gmnd  jury  npki^wn. 

IxDicnniiT — Statutprt  QrvKNSS.  ->  In  an  indictment  for  a  statutory  cffiansfl^ 
it  is  generally  suflldent  to  follow  the  descriptive  words  of  the  statute  de- 
fining the  crime. 

Dbalsb— AcooMnJos.  ^1?h«  dealer  of  a  game  of  stnd*poker  is  an  accompKee 
with  those  who  bet  |nooey  or  ralne  at  snch  game.  Both  are  necessary  to 
complete  the  offense,  —  each  performing  a  separte  and  necessary  part  in 
the  violation  of  the  statnte.  The  fact  that  each  is  ponishable  lor  the  pstt 
he  performs  can  make  no  4iffBNaoe  as  long  ^  the  cononrMat  aeta  cl  both 
are  necessary  to  (Bomplete  the  violation  of  the  statnte. 

Appeal  from  Lake  County. 

W.  M.  Colvig,  for  Respondent. 

M.  A.  Kelton  and  Cogsv^U  Jt  Cogst»ell,  for  Appellant. 

Stbahan,  J.  —  The  defendant  was  indicted  for  the 
erime  of  '^willfQlly  and  unlawfully  playing  at  a  certain 
game  called  'stud«poker/  a  game  played  with  cards, 
for  money,  and  cheeks  as  representatives  of  money  an<| 
value/'    Tlie  defendant  demurred  to  the  indictment  for 
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teTeral  rfiodons,  wMeh  demarrer  was  overruled  by  the 
eoart,  and  upom  a  trial  before  a  jury  be  was  convicted^ 
from  which  judgment  this  appeal  u  takea. 

1.  The  first  objeetiou  which  will  be  noticed  is  one  pre* 
tented  by  the  demurrer  to  the  indictment.  It  is  insisted 
thai  the  indictment  is  bad,  for  the  reason  that  the  names 
of  the  persons  participating  in  the  game  at  the  time  the 
defendant  played  Are  not  set  out  in  the  indictment,  nor 
is  it  nUeged  that  they  were  unknown  to  the  grand  jury. 
The  Authorities  cited  by  counsel  for  Appellant  certainly 
ftupport  his  contention,  if  they  are  to  be  followed.  (Jester 
V-  State,  14  Ark.  552;  Barkman  v.  SUUe,  13  Ark.  703; 
Gwner  v.  StaU,  6  Fla.  39;  Butter  v.  State.  5  Blackf.  280.) 
But  the  later  authorities  are  the  other  way.  (Gcodmaa^ 
V.  State,  41  Ark.  228;  Hinion  v.  State,  68  Oa.  322;  Bobert$ 
X,  Slate,  32  Ohio  St  171;  StaU  v.  Pancake,  74  Ind.  15.)  I 
tbink  tlie  better  reason  is  with  the  later  authorities.  In 
AB  indictment  for  a  statutory  offense,  it  is  generally  sufii- 
cieot  to  follow  the  dfescriptive  words  of  the  statute^  which 
was  dona  in  this  ease.  The  particular  facts  And  circum* 
Atances,  who  participated,  etc.,  are  matters  of  evidence, 
and  need  not  be  pleaded. 

2.  It  appears  from  the  bill  of  exceptions  that  one 
McDouaugh,  who  was  the  dealer  at  the  time  the  defend* 
Ant  is  charged  to  have  played,  was  the  only  witness  intro- 
duced or  examined   on  the  part  of  the  state.    At  the 
conclusion  of  his  evidence,  the  court  charged  the  jury  as 
follows:  ''There  being  no  other  evidence  than  that  of 
witness  McDonaugh,  if  you  find  that  he  was  an  acoomi- 
p\ice,  you  must  acquit     To  constitute  him  an  accomplice, 
he  must  have  received  a  share  of  the  profits,  or  a  com- 
pensation out  of  the  game.     If  he  was  simply  dealing  the 
game  to  enable  others  to  play,  but  was  not  betting  in  the 
game,  uor  receiving  anything  therefor,  he  was  not  an 
accomplice.''    To  the  giving  of  this  instruction  the  de- 
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fendant  excepted.  On  the  same  subject  the  defendant 
asked  the  court  to  instruct  the  jury  as  follows:  "  If  you 
find  from  the  evidence  that  witness  McDonaugh  aided  or 
abetted  the  playing  of  the  game  for  which  the  defendant 
was  indicted,  he  was  an  accomplice;  and  if  you  find  that 
he  was  an  accomplice,  you  must  acquit  the  defendant,  as 
his  evidence  is  uncorroborated.'*  This  instructioa  was 
jrefused,  to  which  an  exception  was  also  taken.  The  wit^ 
ness  McDonaugh  was  indictable,  and  liable  to  the  same 
punishment  for  dealing  the  game,  which  was  played  for 
money,  checks,  credits,  or  any  other  representative  of 
value.     (Hiirs  Code,  sec.  8526.) 

The  question  presented  for  our  consideration  therefore 
is,  Did  McDonaugh  become  an  accomplice  by  dealing 
stud-poker,  at  wliich  the  defendant  bet  money,  or  repre- 
sentatives of  value? 

In  State  v.  Roberts,  16  Or.  187,  this  court  quoted  with 
approbation  Wharton  on  Criminal  Evidence,  section  440, 
defining  an  accomplice  as  follows:  ''An  accomplice  is  a 
person  who  knowingly,  voluntarily,  and  with  common 
intent  with  the  principal  offender,  unites  in  the  commis- 
sion of  a  crime." 

Substantially  the  question  presented  by  the  instruction 
given  and  the  one  refused  was  before  the  court  for  deter- 
mination in  Damdsan  v.  State,  33  Ala.  350,  and  under  a 
statute  the  same  as  ours,  as  to  the  corroboration  of  wit- 
nesses who  were  accomplices.  In  disposing  of  the  ques- 
tion the  court  said:  ''An  accomplice  is  definded  to  be  'au 
associate  in  crime;  a  partner  or  partaker  in  guilt.'  (See 
Webster's  Dictionary;  Bouvier's  Law  Dictionary.)  In 
Foster's  Crown  Law,  341,  the  word  'accomplice'  is  said 
to  take  in  all  particeps  criminis.  If,  then,  a  person  play- 
ing a  game  with  cards  adversely  to  the  accused,  and  with 
him  participates  in  the  commission  of  the  offense  con* 
demned  by  the  statute,  he  is  an  accomplice." 
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Further  on,  the  court  remarks:  ''Our  argument  does 
not  involve  the  position  that  adversaries  in  fact  are  ac* 
complices  in  law.  Antagonists  in  playing  cards  are  not 
adversaries  as  to  the  thing  which  constitutes  the  offense. 
They  agree  together  as  to  the  playing  at  a  game  with 
cards,  and  each  voluntarily  contributes  to  that  end;  and 
they  are  adversaries  as  to  which  one  shall  perform  his 
part  in  the  game  with  the  highest  skill.  There  is  a  per- 
fect agreement  among  the  players  that  each  shall  perform 
his  part,  and  the  strife  between  them  is,  which  shall  do  it 
most  skillfully." 

No  authority  was  cited  at  the  hearing,  and  I  have  been 
unable  to  find  any  that  sustains  that  part  of  the  court's 
instruction  defining  an  accomplice  as  applied  to  the  facts 
of  this  case.  Participation  in  guilt  is  what  makes  an 
accomplice.  The  dealing  of  a  game  with  cards  at  which 
others  bet  money  or  values  constituted  McDonaugh's 
gailt,  and  it  in  no  manner  depended  on  whether  he  re- 
ceived a  share  of  the  profits  or  a  compensation  out  of  the 
game,  or  not.  Nor  was  he  guiltless  "if  he  was  simply 
dealing  the  game  to  enable  others  to  play,  but  was  not 
betting  in  the  game  nor  receiving  anything  therefor." 
Dealing  the  game  at  which  others  bet  made  McDonaugh 
an  accomplice  with  them  in  the  violation  of  the  statute, 
and  his  guilt  did  not  depend  upon  his  "profits"  or  "com- 
pensation." {Commonwealth  v.  Bums,  4  J.  J.  Marsh.  177; 
Commonwealth  v.  Drew^  6  Gush.  279.) 

The  statute  punishes  the  dealing  of  a  game  at  which 
others  bet  money  or  value.  Dealing  is  not  sufficient  to 
constitute  a  crime;  there  must  be  betting.  The  act  of  at 
least  two  persons  concurring  together,  one  dealing  and 
the  other  betting,  are  necessary  to  effect  a  violation  of  the 
statute,  and  I  have  no  doubt  there  is  such  a  connection 
between  dealer  and  the  party  who  bets  as  to  constitute 
ene  the  accomplice  of  the  other.    Both  are  necessaryi 
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and  each  performs  his  part  of  the  acts  which  the  law 
denounces  as  criminal,  and  the  fact  that  each  is  punished 
for  the  part  he  performs  can  make  no  difference.  The 
prime  could  not  be  committed  without  the  concurrent 
acts  of  both. 

Let  the  judgisient  be  rever^edi  and  the  cause  remanded 
for  a  new  triaL 


[TOedFeliniarySS,  1S89.] 

JOHN  BIGNE,  V.  JOHN  B.  DAVID,  Administrator  of 
THB  Leoatbbs  of  PIERRE  MANCIET,  Deceased. 

TtJuencK — Lomo  aitd  Compugatbv  Aooountb.-*  Where  it  becomes  neoet* 
auj  to  ezamme  long  a^d  compUcated  eooounte,  an  order  of  reference,  ia 
addition  to  directing  the  referee  to  take  the  evidence^  ought  also  to  direct 
him  to  find  the  facts  and  state  the  effect  between  the  parties. 

DioxBB  AmBMtSK  —Upon  consideration  of  all tiie  fsota,  Ae&f,  that  the  decree 
of  the  oonrt  below  ought  to  be  aOrmed. 

Appeal  from  Multnomah  County. 

W.  W.  Page,  for  Peter  and  F.  P.  Manciet  and  Qerdea 
&  Botefuhr. 

Strong  &  Strong  and  Jaims  Oleason,  for  Bigpe. 

Jf.  0.  Munly  and  WaUon,  Htime,  &  Watson,  for  J.  B. 
David. 

Dolph,  BeUinger,  Mallory,  A  Simon,  for  Linda  Manciet 

Strahan,  J. — This  proceeding  was  instituted  in  the 
county  court  of  Multnomah  County  by  John  Eigne  against 
the  personal  representative  and  the  legatees  under  the  will 
of  Pierre  Manciet,  deceased.  A  copy  of  Mauciet's  will  is 
set  out  in  Palieio  v.  Bigne,  15  Or.  142.  Since  the  death  of 
Ifanciet's  widow,  Petra  Cortez,  John  Bigue  has  acted  as 
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•ole  executor  of  said  will;  but  on  the  tweaty-fourth  day 
of  May,  1887,  the  county  court  of  said  Myltnomah  County 
appointed  John  B.  David  jadministrator  of  the  partner- 
ship of  Manciet  &  Bigne,  and  the  possession  of  all  the 
partnership  property  of  said  firm  passed  into  his  hands. 

On  the  twenty-aixth  day  of  May,  1887,  Bigne  made, 
Terified,  and  presented  the  following  claim  against  the 
Mtate  of  MuKieiet:— ' 

"Estate  of  Pierre  Manciet,  deceased. 

"  To  John  Bigne,  Dr. 

"To  one  hM  of  entire  amount,  $54,746.04,  due  from 
firm  of  Manciet  &  Bigne,  composed  of  Pierre  Manciet  and 
John  Bigne  as  equal  partners,  to  John  Bigne,  |27,373.D2. 

"In  addition  to  the  above,  I  also  claim,  as  per  annexed 
petition,  to  be  the  owner  of  the  undivided  one  half  (i)  of 
all  the  property  described  in  the  inventory  (except  that 
eertain  furniture  described  as  being  in  'Mrs.  Manciet's 
residence,'  and  appraised  at  $686.62),  in  this  estate  herein- 
before by  me  named  and  filed.  John  Bionb. 

•*  State  of  Orbqon,  ) 

COUNTT    OP    MuLTNOliAH.I 

"  I,  John  Bigne,  being  duly  sworn,  say  that  I  am  the 
nbove-named  claimant,  and  have  personal  knowledge  of 
^he  facts  in  reference  to  my  foregoing  and  annexed  claim 
against  the  estate  of  Pierre  Manciet,  deceased;  that  the 
amount  claimed  therein  is  justly  due;  that  no  payments 
have  been  made  thereon  except  as  stated;  and  that  there 
is  no  just  counterclaim  to  the  same  to  my  knowledge. 
And  affiant  further  says  that  his  claim  of  an  undivided 
one-half  interest  in  said  property  is  just  and  true,  and 
that  there  is  no  ofiset  to  the  same.  John  Bigne. 

"Subscribed  and  sworn  to  before  me  tl^is  twenty .sixtl^ 
day  of  February,  A.  D.  1887. 

"  C.  D-  ^owiiSs»  Noti^ry  Public  fb^:  Oregon." 
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With  said  claim  was  presented  the  following  petition: — 

''In  the  county  court  for  the  state  of  Oregon  for  Mult*' 
nomah  County. 

"In  the  Matter  of  the  )   n\^;.^^rj^\.r.ni»r>^ 

Estate  of  Pierre  Manciet,  deceased.!   Claim  of  John  Bigne. 

"To  the  Honorable  John  Catlin,  Judge  of  said  Court. 

"Your  petitioner,  John  Bigne,  would  respectfully  show 
to  your  honor  that  the  said  Pierre  Manciet  died  on  the 
twelfth  day  of  April/ 1881,  and  that  your  petitioner  is  now 
the  duly  appointed,  qualified,  and  acting  executor  of  the 
estate  of  Pierre  Manciet,  deceased,'  and  has  been  such  ex- 
ecutor  ever  since  the  death  of  said  Pierre  Manciet;  that 
on  the  sixth  day  of  November,  1866,  said  Pierre  Manciet 
and  this  petitioner,  by  mutual  consent,  at  Portland,  Oregon, 
entered  into  a  general  partnership  in  the  business  of  a 
hotel  and  restaurant,  and  in  acquiring  and  improving  real 
property,  in  which  partnership  both  parties  were  to  con- 
tribute equally  to  the  expenses,  and  were  to  share  equally 
in  the  profits  and  losses  thereof;  the  said  partnership 
was  not  dissolved  until  it  was  so  dissolved  by  the  death  of 
Pierre  Manciet;  that  all. the  trade  and  business  of  said 
copartnership  was  carried  on,  and  all  of  its  property  and 
assets  were  taken  and  held,  in  the  name  of  said  Pierre 
Manciet;  that  said  partnership  enterprise  was  a  very 
profitable  one;  and  said  partnership  acquired  a  large 
amount  of  assets  and  incurred  liabilities;  that  the  assets  of 
said  firm  consisted  of  all  the  property  described  in  the  in- 
ventory herein  as  standing  in  the  name  of  Pierre  Manciet, 
except  that  mentioned  as  furniture  in  'Mrs.  Manciet's  resi- 
dence'; and  all  the  liabilities  of  said  firm  have  been  proved 
up  in  the  matter  of  the  settlement  of  said  estate,  which  is 
now  going  on.  And  your  petitioner  further  shows  that 
during  said  partnership  your  petitioner  advanced  large 
sums  of  money  to  said  firm,  and  allowed  said  firm  to  use 
and  retain  in  its  business  nearly  all  of  his  share  of  the 


Feb.  1889.]  Bignb  v.  David,  866 

Opinion  of  the  Court — Strahan,  J, 

profits  thereof;  that  said  Pierre  Manciet  put  no  money 
into  said  business^  and  from  time  to  time  drew  out  all  of  his 
profits  therefrom;  that  at  the  death  of  said  Pierre  Manciet, 
said  copartnership  was  owing  to  your  petitioner  the  full  sum 
of  fifty-four  thousand  seven  hundred  and  forty*six  and 
four  hundredths  dollars  ($64,746.04),  and  was  not  owing 
said  Pierre  Manciet  anything;  that  one  half  of  said  amount 
of  $54,746.04,  to  wit,  $27,373.02,  was  and  is  a  just  claim  of 
your  petitioner  against  the  estate  of  said  Pierre  Manciet, 
deceased;  that,  as  above  stated  in  the  foregoing  claim  and 
affidavit  hereto  annexed,  there  is  no  just  counterclaim 
or  ofiset  to  the  same,  and  no  payments  have  been  made 
thereon;  that  by  reason  of  being  executor  of  said  estate, 
your  petitioner  cannot  examine  or  approve  his  said  claim, 
but  is  compelled  to  and  hereby  does  present  the  same  to 
your  honor  for  your  examination  and  approval.  And  your 
petitioner  further  shows  that  all  of  the  property  embraced 
in  and  described  in  the  inventory  of  the  estate  of  said 
Pierre  Manciet,  hereinbefore  filed,  and  to  which  reference 
is  hereby  had,  except  that  portion  of  said  property  de- 
scribed as  household  furniture  in  Mrs.  Manciet's  residence^ 
was  purchased  by  said  copartnership  with  its  own  moneys, 
and  was  and  is  partnership  property,  and  your  petitioner 
is  the  equitable  owner  of  the  undivided  one  half  thereof; 
that  all  of  said  property  was  taken  by  said  copartnership 
and  held  in  the  individual  name  of  said  Pierre  Manciet, 
and  was  so  held  by  it  at  the  time  of  the  death  of  said 
Pierre  Manciet,  and  said  Pierre  Manciet,  at  the  time  of  his 
death,  held  the  legal  title  to  said  property  for  said  copart- 
nership, and  not  otherwise;  that  owing  to  the  fact  of  the 
legal  title  to  all  of  said  property  standing  in  the  name  of 
said  Pierre  Manciet,  and  all  of  the  liabilities  of  said  cor 
partnership  were  contracted  in  the  name  of  the  said 
Pierre  Manciet,  all  of  said  property  was  by  your  petitioner 
(saving,  however,  his  rights  as  such  partner)  included  in 
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the  inventory  of  said  estate  of  Pierre  Manciet,  deceased. 
Your  petitioner  ildmits  and  alleges  that  all  of  said  prop* 
erty  is  first  subject  to  the  payment  of  all  other  just  claims 
heretofore  proved  up  in  said  estate;  that  all  the  claims 
against  said  estate,  and  all  debts  and  liabilities  of  said  co-* 
partnership,  ejtoept  this  claim  of  your  petitioner,  have 
been  duly  proved  up  against  said  estate,  and  said  estate 
is  more  than  ample  to  satisfy  all  of  said  cktims.  Where^ 
fore  your  petitioner  prays  that  the  foregoing  and  annexed 
claims  against  said  estate  of  Pierre  Manciet,  deceased,  may 
be  examined  and  allowed  at  said  sum  of  $27,373.02,  and 
made  payable  out  of  the  undivided  one-half  interest  in 
said  property  equitably  owned  by  said  Pierre  Manciet,  de* 
ceased,  after  the  payment  and  satisfaction  of  said  other 
claims;  that  the  claim  be  paid  by  said  estate,  or  that  your 
petitioner  have  leave  to  file  a  petition  for  the  sale  of  the 
interest  of  said  Pierre  Manciet  in  so  much  of  said  prop- 
erty as  may  be  necessary  to  satisfy  said  claim,  and  inter- 
est and  costs  and  expenses;  that  a  citation  issue  to  all  heirs 
and  parties  interested  in  said  estate,  to  show  cause  upon 
A  day  certain  to  be  fixed  by  your  honor  why  the  prayer  of 
this  petition  should  not  be  allowed,  and  for  such  other  or 
^iffidrent  relief  as  may  be  right  in  the  premises. 

"Strong  &  Strong,  Attorneys  for  Petitioner." 

This  petition  was  properly  verified  on  the  eleventh  day 
of  March,  1887;  Rachel  Manciet,Vincent,  Madaline,  Louisa, 
and  Pauline  Manciet,  by  E.  B.  Watson,  their  guardian  ad 
titem,  appeared  and  objected  to  the  allowance  of  said  claim, 
or  any  portion  thereof,  and  alleged  that  the  hotel  in  Vic- 
toria known  as  the  Hotel  de  France  was  also  partnership 
property,  and  required  the  said  John  Bigne^  who  had  sold 
daid  last-named  property  and  received  the  proceeds  of 
such  sale,  to  account  for  the  same  as  partnei'ship  property. 
Issues  were  duly  joined,  and  the  matter  referred  to  take 
the  evidence. 
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After  the  evidence  had  beeti  takm,  the  parties  made 
and  filed  in  said  matter  the  following  stipulation: — 

'^In  the  eonuty  court  of  the  staite  of  Oregon  for  Muli-» 
Bomah  Gonnty. 
''In  the  matter  of  the  claims  of  Jelin  Bigne  against  €b«f 

eetate  of  Pierre  Manciet,  deceased,  etc* 

"  Stipulation  for  submission  of  alt  claims  of  or  against 
said  John  Bigne  individually  6t  as  executor,  etc. 

"Whereas,  John  Bigne,  e:£ectitor  of  the  estate  of  Pierre' 
Maneiet,  deceased,  and  until  the  appointment  of  John  B. 
David,  herein  professing  to  act  as  the  executor  also  of 
the  partnership  estate  of  Manciet  and  Bigne,  has  hereto-^ 
lore  prior  to  the  appointment  of  said  John  B.  David  pre^ 
tented  to  this  court  for  its  approval  his  claim  against  the 
estate  of  Pierre  Manciet,  deceased,  for  a«i  undivided  one- 
half  interest  in  all  the  property  described  in  the  inven-^ 
tory  of  said  Manciet  estate,  and  also  for  a  large  sum  of 
money  claimed  by  him  to  be  due  to  him  by  said  Pierre 
Manciety  deceased,  upon  a  partnership  accounting  between 
them. 

'^And  whereas>  divers  controversies  have  arisen  in  regard 
to  said  claim,  and  by  order  of  this  court  the  same  has 
been  referred  to  a  referee,  and  evidence  has  been  taken 
thereon,  which  evidence  has  been  reported  back  to  this 
court. 

"And  whereas,  said  John  Bigne  claims,  in  addition  to 
•aid  former  claims,  to  have  made  large  advances  under 
the  will  of  said  Pierre  Manciet,  and  as  executor  and  as 
acting  executor  since  the  death  of  said  Manciet,  which 
amount  to  the  date  thereof  is  set  out  in  his  account  pur- 
porting  to  be  his  final  account  herein^  filed  on  the  ninth 
day  of  September,  A.  D.  1885. 

"And  whereas,  he  claims  to  have  miade  other  advances 
since  said  filing  of  said  final  account;  and  whereas,  it  is 
to  the  best  interests  of  all  parties  that  aU  controversies  in 
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regard  to  said  claims  should  be  finally  determined;  and 
whereas,  in  the  present  involved  condition  of  said  estates 
it  is  difficult  to  determine  in  what  manner  to  settle  said 
claims  and  accounts  between  said  John  Bigne,  indiiaidu- 
ally  and  as  executor  or  administrator,  and  said  estate  or 
estates,  except  in  this  proceeding;  and  whereas  all  parties 
in  interest  have  consented  thereto. 

'^It  is  hereby  stipulated  that  John  B.  David,  administra- 
tor of  the  partnership  estate  of  Bigne  and  Manciet,  may  be 
joined  as  a  party  hereto;  that  this  court  in  this  proceed- 
ing shall,  upon  the  evidence  submitted  to  it,  and  upon  such 
further  evidence  as  may  be  taken  hereunder,  and  without 
other  or  different  pleadings,  ascertain,  determine,  and  de- 
clare,— 1.  What  interest  as  a  partner  or  otherwise  said  John 
Bigne  now  has  in  all  or  any  of  the  property  described  in 
the  inventory  of  the  estate  of  Pierre  Manciet,  deceased; 
2.  The  amount  due  said  John  Bigne  upon  a  partnership 
accounting  between  himself  and  Pierre  Manciet,  deceased, 
at  the  date  of  the  death  of  Pierre  Manciet,  with  such  in- 
terest as  the  court  may  allow  to  the  date  of  its  decision; 
8.  The  amount  due  said  John  Bigne  from  the  said  prop- 
erty of  said  estate  or  partnership,  or  the  partnership  ad- 
^ninistrator,  for  advances  by  said  Bigne  under  the  will  of 
the  said  Pierre  Manciet,  deceased,  or  upon  any  of  said 
accounts  as  shown  by  said  final  account  or  otherwise, 
since  the  death  of  said  Pierre  Manciet;  4.  The  amount,  if 
any,  that  said  John  Bigne  as  executor  or  otherwise  should 
account  for  to  said  partnership  or  other  estate  for  rent,  or 
any  other  reason;  to  the  end  that  a  complete  settlement 
may  be  made  of  all  said  claims  and  controversies.  Never- 
theless, the  findings  and  decree  of  said  court  may  be 
appealed  from  in  the  usual  way,  as  from  a  suit  or  cause 
regularly  pending  and  determined. 

"It  is  further  understood  and  agreed  that  said  John 
]3igne  and  said  contestants  and  other  parties  hereto  may 


within,  from  this  date,  introduce  additional  evidence  for 
or  against  advances  made  by  said  John  Bigne  since  said 
final  settlement. 

"And  that  this  court,  upon  final  hearing,  shall  make 
such  orders  and  decrcies,  appealable  from  as  aforesaid,  as 
may  effectuate  and  enforce  this  agreement,  and  do  right 
and  justice  in  th^  premises  in  accordance  with  its  find- 
ings hereunder. 

"And  this  court  and  all  appellate  courts  may,  at  any 
time,. allow  any  of  the  parties  hereto  to  file  such  further 
papers,  pleadings,  or  petitions,  supplemental  or  otherwise, 
if  any,  as  this  court  or  any  appellate  court  may  deem 
necessary  or  advisable. 

"  Strong  &  Strong, 
"James  Gleason, 

"Attorneys  for  John  ,6i||;ne. 
"Watson,  Hume,  &  Watson, 
"m.  g.  munley, 

"Attorneys  for  Contestants. 
''John  B.  David, 

"Administrator  of  Partnership." 

Upon  the  filing  of  this  stipulation,  the  cause  was  again 
referred,  and  a  large  number  of  depositions  taken  by  the 
respective  parties;  and  the  books  of  account  of  the  part- 
nership, extending  probably  over  the  entire  time  of  said 
partnership,  were  also  introduced  in  evidence.  The  ref- 
eree made  no  findings  of  either  fact  or  law,  fox  the  reason 
tjie  order  of  reference  did  not  empower  him  to  do  so;  but 
it  seems  to  us  that  such  findings  were  necessary  to  enable 
this  oourt  to  review  the  questions  of  fact  in  a  satisfactory 
manner  upon  which  the  decision  of  this  case  must  depend. 
Such  finding  would  have  narrowed  the  controversy,  and 
brought  the  parties  to  a  direct  issue  upon  comparatively 
few  questions  of  fact,  and  it  might  have  then  been  pos- 

Bible  to  have  examined  the  evidence  in  relation  to  them. 
xvn.om.— u 
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The  county  judge  seems  to  have  given  the  facts  a  care- 
ful examination,  and  reached  certain  conclusions  of  fact 
which  are  stated  in  his  findings,  and  entered  a  decree  in 
accordance  therewith,  from  which  both  sides  appealed  to 
the  circuit  court,  where  a  pro  forma  decree  was  given 
aflBrming  the  decree  of  the  county  court,  from  which  last- 
named  decree  both  sides  also  appealed  to  this  court. 

The  findings  of  the  county  court  are  as  follows:  "That 
said  Peter  Manciet  died  on  the  twelfth  day  of  April,  A.  D. 
1881,  in  Multnomah  County,  Oregon.  He  and  said  John 
Bigne  had,  as  equal  copartners,  been  engaged  in  the  res- 
taurant and  hotel  business  in  the  city  of  Portland,  in  said 
county  and  state,  continuously  from  about  the  eighteenth 
day  of  September,  A.  D.  1866,  to  the  date  of  Manciet's 
death,  at  which  last  date  they  were  engaged  in  keeping 
the  St.  George  Hotel  in  said  city;  that,  prior  to  the  date  of 
the  copartnership  between  them  as  aforesaid,  they  had 
been  copartners  in  the  hotel  and  restaurant  business  at 
Victoria  on  Vancouver  Island,  from  about  July,  A.  D. 
1858,  to  about  September  18,  1866,  but  said  copartner- 
ship had  been  settled  up  and  dissolved  prior  to  the 
existence  of  the  copartnership  established  at  Portland 
aforesaid.  And  all  the  interest  of  the  partnership  at 
Victoria,  in  both  real  and  personal  property,  had  been 
sold  and  conveyed  to  John  Bigne,  and  Manciet  owned 
there  only  the  property  mentioned  in  the  inventory; 
that  lots  numbered  1  and  2  in  block  numbered  128,  in 
the  city  of  Portland,  were  purchased  by  the  firm  for  its 
use,  and  paid  for  with  money  belonging  to  the  firm,  and 
thereafter  the  said  St.  George  Hotel  was  erected  upon  said 
lots  by  said  copartnership  for  its  use,  and  paid  for  and 
furnished  as  a  hotel  with  the  money  and  credit  of  said 
firm,  and  by  it  occupied  and  used  as  a  hotel,  and  was  so 
used  at  the  time  of  Manciet's  death;  that  blocks  numbered 
92  and  93  in  the  city  of  East  Portland,  in  said  county. 
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and  a  certain  tract  of  land  containing  five  acres^  situate 
in  said  county,  were  each  and  all  of  them  purchased  with 
money  belonging  to  said  firm,  and  after  the  several  pur- 
chases, the  taxes,  repairs,  and  expenses  of  caring  for  said 
lots  and  parcels  of  land  was  paid  by  the  firm  out  of  its 
money,  and  the  rents  and  income  therefrom  were  re- 
ceived by  the  firm  and  went  into  its  business;  that  the 
title  to  ^ach  and  all  of  said  parcels  of  land,  including  said 
lots  Nos.  1  and  2,  stood  in  the  name  of  said  Peter  Manciet 
at  the  time  of  his  death;  that  he  held  the  same  in  trust 
for  the  said  copartnership;  that  a  certain  tract  of  land 
described  in  the  inventory  filed  in  said  estate,  as  contain- 
ing  ten  acres,  was  purchased  by  the  said  Peter  Manciet 
with  money  by  him  drawn  from  the  business  and  funds 
of  said  copartnership,  and  by  him  charged  to  himself  on 
the  books  of  the  firm.  The  household  furniture  and 
other  property  in  the  residence  of  Peter  Manciet,  de- 
ceased,  was  purchased  by  him  for  his  own  use. 

'^2.  John  Bigne  put  into  the  partnership  business,  over 
and  above  amounts  pot  in  by  Peter  Manciet,  prior  to  his 
death,  as  follows: — 

March  11, 1872 $300  00 

July  26, 1880,  to  pay  Ladd  &  Tilton 600  00 

Oct.  19,  1880,  to  pay  Ladd  &  Tilton  and  Walter 

Bros 1,000  00 

Dec.  6, 1880,  to  pay  Cooper. . .'. 150  00 

Feb.  23,  1881,  to  pay  Ladd  &  Tilton 2,000  00 

InterestcoUected  from  TrimbleandZicken  notes  3,745  OQ 
Rents  collected  from  Bigne's  house 1,319  25 

Total $9,114  25 

"John  3igQe,  prior  to  Manciet's  death,  drew 
from  the  partnership  funds,  as  shown  by  claim- 
ant's exhibit  No.  5,  filed  herein  as  a  part  of  tes- 
timony  $7,648  66 
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**And  other  sums  as  follows: — 

May  11, 1871,  money  paid  M.  La  Bonne $2,000  00 

Money  paid  Castlebaum 8,500  00 

Money  loaned  Zeiber,  July  8, 1874. 8,000  00 

Money  loaned  Trimble,  April  2, 1876 8,000  00 

Money  put  into  Prag  speculation,  Nov.  1875. . .  1,000  00 

Total $2P,948  65 

Debits  in  excess  of  credits 11,834  40 

''Mancid;,  prior  to  his  death,  drew  from  the  partner- 
ship business  in  the  aggregate  |34,808.4S,  as  follows: — 
Pierre  Manciet's  debits  account  as  shown  by 

claimant's  exhibit  Uo.  3 $37,642  61 

Amount  paid  for  the  ten-acre  tract  of  land,  as 

shown  by  the  books  and  durged  to  Manciet    2,362  50 

Tc*al 140,006  01 

Total  itemis  deducted  as  per  the  following  stato- 
ment 2,396  58 

Leaves  Manciet's  debit  account $37,608  43 

Items  deducted  from  Manciet's  debit  acoount  (see  olaim- 

ant's  exhibit  No.  3.). 

"  These  items,  it  may  be  said,  are  numeroua,  and  amount 
in  the  aggregate  to  $2,396.58. 

Bigne's  debits  in  excess  of  credits .$11334  40 

Mitnciet's  debits  in  excess  of  credits. 37,608  43 

Showing  balance  in  fiivor  of  Bigse  at  Man- 

ciet'e  death^f. $25,774  03 

"That  Eigne,  from  October  10, 1866,  to  December,  1868, 
and  from  June,  1869,  to  December,  1870,  and  from 
August,  1875,  to  January,  1876,  did  not  give  his  time 
and  attention  to  the  business  of  the  copartnership;  that 
Manciet  kept  the  books  of  account  during  the  existence 
of  the  copartneri^hip  modt  of  the  time,  and  was  the  busi- 
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ness  manager  of  the  details  of  its  affairs;  th^t  Bigne  waa 
cook,  and  looked  after  and  superiptended  the  cooking  de- 
partment of  the  restaurant  and  hotels  kept  by  the  firm; 
that  Bigne  had  -access  to  the  books  of  account,  occasion- 
ally examined  them,  sometimes  made  entries  in  them; 
that  each  partner  had  the  utmost  confidence  in  the  hon- 
esty and  integrity  of  the  other,  and  to  such  an  extent  that 
they  were  careless  as  to  how  they  stood  upon  their  books, 
and  often  entries  were  not  made  which  should  have  been 
made. 

''3.   At  the  time  of  Manciet's  death,  as  appears 

by  the  books  of  the  firm,  there  was  cash  on 

hand  which  should  be  charged  to  Bigne. . . .  $1,623  14 

Since  Manciet's  death  Bigne  has  received  and 

collected  rents  from  partnership  property 

amounting  to 4,142  00 

Upon  a  note  of  $1,510.75,  dated  January  19, 
1879,  and  made  to  said  firm,  upon  which  a 
payment  of  $900  had  been  made  before  Man* 
ciet's  death,  to  wit,  March  25,  1881,  Bigne 

admits  receiving  the  sum  Qf 650  00 

Inasmuch  as  Bigne  makes  no  ezpUmation  eon* 
earning  the  terms  of  said  note,  he  should  be 
charged  interest  on  said  sum  of  $650  at  the 
rate  of  eight  per  cent  per  annum  for  four  yoars 
two  months  and  twenty *two  days,  making.  •  219  80 
Being  from  date  of  payment  of  the  said  $900. 
It  appears  by  the  firm's  books  that,  at  the 
time  Maneiet  died,  there  was  due  the  firm  ia 
the  neighborhood  of  $1,000.  As  Bigne  makes 
no  accounts  of  these  book-aeeounts,  he  should 
be  chargisd  with  the  amount  that  was  col* 
lected,  say 600  00 

Total $7 A34  94 
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Bigne  should  be  charged  with  rent  of  the  St. 
George  Hotel  and  furniture,  for  seventy 
xnonths,  at  the  rate  of  $300  per  month  (that 
being  deemed  reasonable)  making : . . .  .$21,000  00 

Total $28,134  94 

''Bigne  should  be  credited  with  money  expended  since 
Manciet's  death, — 

For  repairs  to  real  estate $2,238  07 

For  payment  of  interest  made 6,066  75 

For  taxes  paid  to  the  amount  of 654  90 

(Items  of  $322.76,  $35.00,  $16.25,  and  $71.59 
disallowed.) 

For  insurance 827  00 

For  miscellaneous  payments 465  00 

Total $10,251  72 

Charges  in  excess  of  credits 17,883  22 

'<  BTATBlf  BNTS     OF    ACCOUNTS     BETWEEN     BIGNB    AND    THE 
ESTATE    OP    MANCIET. 

"Receipts  by  Bigne,  as  executor, — 

From  sale  of  lot  in  Victoria $950  00 

From  life  policy  on  Manciet's  life 2,010  00 

Total $2,960  00 

"As  such  executor  he  should  receive  credits  as  fol- 
lows:— 

Payment  of  debts  of  Manciet $3,156  52 

Payment  for  support  of  Manciet's  widow  and 

minor  children 3,748  00 

Advances  to  devisees  (children)  to  August,  1885, 
besides  above  not  disputed,  and  therefore  al- 
lowed  3,366  84 

•Disallowed  $3,148.71,  as  the  same  appeared  to  be 
advances  made  by  executor  without  authority 
to  devisees,  children  of  deceased. 
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Commissions  as  executor $934  91 

Contestants  admit  the  executor  should  be  credited 
with  supplies,  support,  etc.,  furnished  the 
minor  children  of  the  deceased,  and  not  in 

above  items 1,384  84 

Deduct  receipts  from  disbursements,  and  it  leaves 
the  estate  of  Manciet  indebted  to  Bigne,  as 
executor,  in  the  sum  of 9,530  87 

''conclusions. 

"The  decree  should  be,  that  Bigne  recover  from  the 
partnership  estate  the  sum  of  $7,890.81,  and  after  the 
payment  of  said  sum,  that  the  partnership  estate  be 
equally  divided  between  the  said  John  Bigne  and  the 
estate  of  P.  Manciet;  that  Bigne  recover  from  the  estate 
of  P.  Manciet  the  sum  of  $9,530.87;  that  the  decree  be 
based  in  other  respects  upon  the  foregoing  findings  of 
fact.  "John  Catlin,  Judge." 

1.  Counsel  opposing  Bigne's  claims  contend  that  the 
hotel  property  at  Victoria,  which  it  appears  Bigne  sold 
and  received  the  proceeds  of,  ought  to  be  brought  into  the 
account,  and  Bigne  be  made  to  account  therefor.  Bigne 
says  that  when  Manciet  left  Victoria  to  engage  in  business 
in  Portland,  the  partnership  existing  at  the  former  place 
was  dissolved,  and  that  he  assumed  the  debts  and  liabil- 
ities of  the  concern,  and  purchased  the  interest  of  his 
copartners.  The  evidence  is  not  satisfactory  in  relation 
to  these  Victoria  transactions.  There  is  much  force  in 
the  claim  of  counsel  that  said  partnership  continued.  On 
the  other  hand,  Bigne's  counsel  contend  that  the  ten  acres 
of  land  mentioned  in  the  findings,  and  which  the  court 
below  found  was  Manciet's  individual  property,  was  in  fact 
purchased  with  the  money  of  the  partnership,  and  thei:e- 
fore  is  partnership  property.  This  claim  seems  to  me  to  . 
be  equally  as  m  ell  founded  as  the  other.    Both  may  be 
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correct,  but  viewing  this  case  in  all  of  its  complications, 
we  have  concluded  not  to  disturb  the  findings  on  these 
points  either  way, — one  substantially  oflFsets  the  other. 

2.  The  court  below  charged  Bigne  with  rent  for  the  use 
of  the  St.  George  Hotel  for  seventy  months,  at  the  rate  of 
three  hundred  dollars,  making  twenty-one  thousand  dol- 
lars. To  this  Bigne's  counsel  object.  It  appears  that 
Bigne  and  Mrs.  Manijiet  qualified  asl  the  executors  of 
Manciet's  will,  and  that  Mrs.  Manciet  lived  a  little  over  one 
year  thereafter;  that  during  said  year  Bigne  wished  to  leave 
the  notei,  and  that  he  was  offered  $225  per  month  for  it, 
but  that  Mrs.  Manciet,  being  a  joint  executor,  and  having 
equal  authority  with  himself,  would  on  no  account  consent 
to  it.  Under  these  circumstances,  I  doubt  very  much  if 
Bigne  is  chargeable  with  rent,  though  he  continued  to 
occupy  the  building.  Ho  was  not  bound  to  desert  it  in 
order  to  relieve  himself  of  the  rent.  And  it  may  be  ques- 
tioned whether  or  not  a  preponderance  of  the  evidence 
proves  that  the  rental  value  of  the  St.  Gteorge  Hotel  was 
three  hundred  dollars  per  month.  But  these  considera- 
tions iij  favor  of  Bigne  are  again  mfet  by  claims  quite  as 
well  sustained  on  the  other  side,  all  of  which  no  doubt 
were  duly  weighed  and  considered  by  the  learned  county 
judge  of  Multnomah  County  in  passing  tipon  the  evidence 
and  the  accounts.  So  long  a  time  has  elapsed  since  most 
of  the  events  involved  in  this  controversy  happened  that 
we  cannot  hope  to  reach  the  whole  ttuth,  or  to  exact  jus- 
tice betweeti  these  parties.  The  most  we  can  expect  t6 
accomplish  id  to  do  approximate  justice.  Their  method^ 
bf  business  throughout  the  whole  course  of  the  partner- 
ship preclude  anything  more  than  that.  In  addition  td 
this,  Bigne  and  Manciet  were  the  most  intimate  friends. 
Manciet  kdew  Bigne,  and  trusted  him  fully,  confiding 
everything  to  him  in  the  settlemeht  of  the  estate  in  thd 
jjiost  unreserved  mahner.     Under  these  circumstances; 
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nothing  short  of  treachery  and  willful  falsehood  on  Bigne's 
part  would  justify  the  court  in  adopting  the  theories  of 
counsel  for  the  legatees  in  relation  to  Bigne's  conduct. 

3.  Something  was  said  by  counsel  for  the  legatees  in 
relation  to  the  inequality  of  the  advances  made  by  Bigne 
to  some  of  the  said  legatees,  but  that  can  be  considered 
when  the  county  court  shall  come  to  make  its  final  decree 
of  distribution.  It  is  an  equity  arising  between  such 
.egatees,  to  be  adjusted  and  settled  upon  a  final  settlement 
•f  the  estate.  Bigne  has  no  interest  in  that  question  in 
tie  present  state  of  the  record. 

4.  All  the  parties  to  this  controversy  are  equally  inter- 
ested in  its  settlement,  and  litigation  for  that  purpose 
seems  to  have  been  necessary.  The  cost  of  the  litigation 
will  therefore  be  first  paid  out  of  the  fund  in  court.  All 
^natter  of  form  was  waived  by  counsel,  and  we  neither 
lonsidered  nor  decided  anything  except  the  state  of  the 
accounts. 

After  giving  the  case  the  fullest  consideration,  we  have 
coicluded  to  affirm  the  decree,  not  however,  without  a 
coisciousness  that  the  result  may  fail  to  give  some  of  the 
paties  as  much  as  they  ought  to  receive;  but  the  facts 
areiimmed  by  time,  the  books  are  incomplete,  the  busi- 
nessseems  to  have  become  complicated  in  many  ways  not 
here  alluded  to,  and  which  could  not  now  be  unraveled 
and  explained. 
Letthe  decree  be  affirmed. 


MARCH   TERM,  1889. 
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J.  S.  HALL,  Rbspondent,  v.  ZELLEE  BROTHERS,  Ap- 

PSXXANTS. 

FoBMiB  A]>JU]>iOATioir— BsTOPPXL.  —Where  aiaet  has  been  <moe  litigated 
in  a  ccmrt  of  competent  jniifldietion,  the  jndgment  rendered  therein  for- 
ever eatope  the  parties  and  their  privies  from  again  litigating  the  same 
fact. 

TntDicr.  — In  an  action  where  there  are  numeroos  issues  and  a  general  ver- 
vict^  it  most  be  intended  that  the  verdict  is  as  comprehensive  as  the 
issnes,  and  condndes  every  question  of  fact  at  issue. 

Its  Emcr.  — Where  some  specific  fact  or  question  has  been  adjudicated  or 
determined  in  a  former  suit,  and  the  same  fact  or  question  is  again  put 
in  issue  in  a  subsequent  suit  between  the  same  parties,  its  determination 
in  the  former  suit,  if  properly  presented  and  relied  on,  will  be  held  conclu- 
sive upon  the  .parties  in  the  latter  suit,  without  regard  to  whether  the 
» of  action  is  the  same  in  both  suits  or  not. 


Doud  &  McCoy,  for  Respondent. 

TTatoon,  Hume,  &  Watson^  far  Appellant. 

Strahan,  J. — For  his  first  cause  of  action,  the  plaintiff 
alleges  that  on  ihe  fourth  day  of  March,  ldS7,  plaintiff 
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and  defendants  entered  into  an  agreement  in  writing,  by 
the  terms  of  which  it  was  in  substance  agreed  betweeix 
said  parties  as  follows:  That  the  plaintiff  was  to  furnish  & 
mill-site,  and  to  furnish  logs  to  the  same,  for  the  sum  oF 
$2.75  per  thousand  feet,  of  good  quality  fir,  such  as  the 
railroad  company  will  accept  for  ties,  and  to  the  amount 
of  six  thousand  feet  per  day,  in  all  about  eight  hundred 
thousand  feet.  That  defendants  were  to  erect  a  saw-mill 
on  said  site,  and  to  pay  said  price  for  the  quality  of  tim- 
ber above  named.  Payments  to  be  made  as  the  railroad 
company  makes  them  on  any  sales  that  may  be  made,  and 
when  the  above  amount  of  lumber  has  been  sawed,  to  quit, 
and  deliver  up  the  said  premises  in  reasonable  order,  the 
mill  to  be  moved  away  by  the  defendants,  leaving  the 
slabs  that  are  not  used  on  the  premises.  It  is  then  al- 
leged that  the  mill  was  erected  on  said  premises  under 
said  contract,  and  plaintiff  cut  and  furnished  a  consider- 
able amount  of  timber,  and  delivered  the  same  under  said 
contract  to  the  said  defendants,  and  on  the  twenty-fifth 
day  of  October,  1887,  the  defendants  having  neglected 
and  refused  to  pay  plaintiff  for  so  much  of  said  timber  so 
delivered  which  by  the  terms  of  said  contract  was  at  that 
time  due,  commenced  an  action  against  the  defendants 
to  collect  the  same  in  connection  with  several  causes  of 
action.  That  since  said  action  was  commenced  against 
said  defendants,  they  have  sold  fifty-four  thousand  feet 
more  of  the  timber  so  delivered  to  them  by  the  plaintiff 
under  said  contract,  and  that  by  the  terms  of  said  con- 
tract the  same  has  become  due  and  payable  to  the  plain- 
tiff at  the  rate  of  $2.75  per  thousand  feet,  and  defendants 
have  neglected  and  refused  to  pay,  etc.  A  second  cause 
of  action  is  for  negligently  and  wantonly  breaking  down 
a  considerable  portion  of  plaintiff's  fence,  and  for  refusing 
to  repair  the  same,  to  plaintiff's  damage  in  the  sum  of 
twenty  dollars.    A  third  cause  of  action  is  for  wantonly 
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and  malicioasly  destroying  about  twenty  cords  of  slabs, 
contrary  to  the  terms  of  said  contract,  to  plaintiff's  dam- 
age  in  the  sum  of  twenty  dollars,  and  for  selling  ten  cords 
of  slabs,  to  plaintiff's  damage  in  the  sum  of  ten  dollars. 

The  defendants  demurred  to  the  complaint  upon  sev- 
eral grounds,  which  being  overruled,  they  filed  their 
answer.  By  their  answer  the  defendants  deny  that  they 
have  sold  fifty-four  thousand  feet,  or  any  greater  amount 
than  forty-six  thousand  feet,  of  the  timber  delivered  to 
them  by  the  plaintiff  under  said  contract  since  the  com- 
mencement of  the  former  action  mentioned  in  the  com- 
plaint, and  they  deny  that  any  other  or  greater  sum  than 
$126.50  is  due  now  or  ever  was  due  the  plaintiff  thereon. 

Each  of  the  other  causes  of  action  are  specifically  de- 
nied. The  answer  then  alleges,  by  way  of  counterclaim  to 
the  causes  of  action  stated  in  the  complaint,  that  over  six 
thousand  feet  of  logs  delivered  to  them  by  plaintiff  under 
the  written  contract  set  out  in  the  complaint  were  not  of 
good  quality  of  fir,  such  as  the  railroad  company  would 
accept  for  ties,  and  were  not  of  good  quality  fir,  such  as 
were  fit  or  suitable  for  railroad  ties,  but  were  unsound  and 
decayed,  and  that  the  lumber  manufactured  therefrom 
was  unsalable  at  the  ordinary  rate;  but  that  the  defend- 
ants were  compelled  to  sell  the  whole  six  thousand  feet 
for  the  sum  of  twenty  dollars,  which  was  the  highest 
price  that  could  be  procured  for  the  same,  and  all  it  was 
reasonably  worth.  That  the  market  value  of  good  mer- 
chantable ties  was  eight  dollars  per  thousand  feet,  and 
that  said  railroad  company  would  have  accepted  said  six 
thousand  feet  of  ties,  and  paid  that  sum  therefor,  had  the 
same  been  of  suitable  material.  That  said  six  thousand 
feet  of  lumber  are  contained  in  said  forty-six  thousand 
feet  of  lumber  sold  since  the  commencement  of  said  pre- 
vious action,  and  that  by  reason  of  said  loss  defendants 
have  been  damaged  in  the  sum  of  twenty-eight  dollars. 
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For  a  second  comiterclfiin^,  the  defeadaixts  allege,  in  sub- 
stance, as  follows:  That  on  or  about  the  Ist  of  March,  1887, 
they  entered  into  an  agreement  with  the  plaintiff,  whereia 
and  whereby  they  promised  and  agreed  to  ap.d  with  tho 
plaintiff  to  furnish  a  steam  saw-mill,  and  set  the  same  up 
on  the  plaintiff's  land,  about  ten  miles  distant  from  Port- 
land, Oregon,  and  begin  to  run  and  operate  said  saw-mill 
on  said  land  within  «  reasonable  time  fropi  said  dftte, 
and  saw  and  manufacture  at  said  mill  all  the  lumber  and 
limber  at  said  place  which  he  might  require  for  a  barn, 
fencing,  and  other  improvements  on  his  said  land^  and 
|}ot  less  than  seventy  thousand  feet,  at  the  usual  market 
prices  therefor.  And  the  plaintiff,  i^  consideration  of 
.the  promise  and  agreement .af  the  defendants^  did  promise 
(enid  agree  to  and  with  the  defendants  to  take  and  receivo 
from  them  at  their  said  mill,  and  a^  soop  as  the  same 
•could  be  conveniently  sawed  and  manufactured  thereat, 
not  less  than  seventy  thousand  feet  of  lumber  and  timber 
tfor  said  barn  and  other  improvements  on  his  said  land, 
iind  pay  the  defendants  the  usual  market  price  therefor; 
fthat  in  consideration  of  said  promise  and  agreement  oa 
(the  part  of  the  plaintiff,  and  in  reliance  thereon,  the  de- 
iendants  did,  at  great  expense,  procure  a  steam  saw-mill, 
and  erect  the  same  on  the  plaintiff's  said  land,  and  begin 
4o  work  and  operate  the  same  according  to  said  agreement, 
^on  or  about  the  1st  of  June,  1887;  that  thereafter  and  prior 
to  April  1,  1888,  at  divers  times,  and  whenever  required 
by  plaintiff,  the  defendants  sawed  and  manufactured  at 
their  said  saw-mill  on  said  land  large  quantities  of  lum- 
<ber  and  timber  for  the  plaintiff  for  his  said  barn  and 
other  improvements  thereon,  and  upoji  his  orders  there- 
for under  said  agreement,  amounting  altogether  to  eleven 
ithousand  feet,  delivered  by  them  to  the  plaintiff  under 
tsaid  agreement,  and  accepted  by  him;  and  during  said 
entire  period  defendants  were  able,  ready,  and  willing 
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to  saw  and  manufacture  the  remainder  of  said  seventy 
thousand  feet,  namely,  fifty-nine  thousand  feet,  for  the 
plaintiff,  according  to  the  terms  of  said  agreement  and 
repeatedly  notified  and  requested  the  plaintiff  to  give 
them  his  orders  therefor,  which  plaintiff  wholly  failed 
and  neglected  and  refused  to  do,  except  said  eleven  thou- 
sand feet;  and  the  plaintiff  notified  the  defendants  that 
he  would  not  furnish  any  further  orders  or  bills  for  lum- 
ber or  timber,  or  receive  any  further  quantity  thereof, 
upon  said  agreement,  and  on  or  about  said  April  1,  1888, 
notified  the  defeudants  to  quit  and  surrender  up  to  him 
the  possession  of  said  mill-site  and  premises  occupied  by 
them,  and  threatened  to  commence  an  action  to  enforce 
their  removal  therefrom;  that  by  reason  of  said  notice 
and  threat,  they  were  compelled  to  and  did,  on  or  about 
said  date,  remove  from  said  premises,  and  surrender  pos- 
session thereof  to  the  plaintiff.  It  is  then  alleged  that  by 
reason  of  said  neglect,  failure,  and  said  other  wrongful 
acts  and  misconduct  of  plaintiff,  the  defendants  were 
hindered  from  further  performing  their  said  agreement, 
and  were  prevented  from  manufacturing  said  remainder 
of  fifty.-nine  thousand  feet  of  lumber  and  timber  for  the 
plaintiff,  and  were  prevented  from  making  the  profit 
thereon,  to  their  damage  in  the  sum  of  $177;  that  the 
usual  market  price  for  lumber  and  timber  to  be  fur- 
nished by  the  defendants  to  the  plaintiff  under  said 
agreement  was  eight  dollars  per  thousand  feet,  and  for 
the  eleven  thousand  feet  received  by  plaintiff  as  afore- 
said, the  sum  of  eighty-eight  dollars;  and  though  often 
requested,  plaintiff  has  failed  and  refused,  and  still*  dMS 
fail  and  refuse,  to  pay  the  same,  etc. 

The  plaintiff,  replying  to  the  defendants'  fijrst  counter- 
claim,, pleads,  by  way  of  release  and  estoppel,,  that  the  de- 
fendant ought  not  to  be  admitted  to  allege  that  they  had 
been  damaged  in  the  sum  of  twenty -eight  dollars  by  pllEun* 

XVILOb.-^ 
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tiff  delivering  to  them  over  six  tboiisand  feet  of  logs  which 
were  so  unsound  as  not  to  bo  suitable  for  railroad  ties,  etc.; 
because  on  or  about  October  1, 1887,  plaintiff  and  defcnd- 
Mlts  entered  into  a  contract  whereby  the  defendants,  for 
U  good  and  valid  consideration,  agreed  to  release  plaintiff 
from  the  logging  contract  between  them,  and  from  all 
Uabiiity  under  the  same;  and  aAer  plaintiff  had  been  re- 
leased from  said  logging  contract,  and  had  ceased  to 
deliver  logs  to  the  defendants  under  the  same,  plaintiff 
commeneed  an  action  on  the  twenty-fifth  day  of  October, 
1887,  against  the  above-named  defendants  in  said  circuit 
court,  to  collect  the  amount  then  due  plaintiff  for  fur- 
nislnng  and  delivering  logs  under  said  contract  to  the 
defendants,  and  the  defendants  did  set  up  as  a  defense 
and  set*off  to  plaintiff'it  causes  of  action  arising  under  said 
logging  contract  in  said  action  a  claim  for  recoupment 
for  all  damages  they,  tho  said  defendants,  had  sustained 
through  or  by  the  fault  or  neglect  of  the  plaintiff  in  per- 
forming said  logging  contract;  that  such  damages  were 
put  in  issue  in  the  aforesaid  action,  and  were  fully  con- 
sidered and  passed  upon  by  the  jury  in  their  verdict,  and 
that  a  judgment  was  duly  rendered  and  given  pn  said 
verdict,  which  remains  in  full  force.  The  reply  then 
contains  denials  of  the  first  counterclaim.  The  reply 
to  the  second  and  third  counterclaims  is  substantially 
the  same  as  to  the  first.  The  jury  found  a  verdict  for 
the  plaintiff  for  the  sum  of  $148.50,  upon  which  judgment 
was  rendered,  from  which  judgment  this  appeal  is  taken. 
The  notice  of  appeal  contains  numerous  assignments 
of  error,  ambngst  which  are  error  of  the  court  in  admit- 
ting the  judgment  roll  No.  13,496  in  the  former  action 
No.  7,862,  between  the  same  parties,  as  evidence  before  tho 
jury,  to  estop  the  defendants  from  denying  or  disproving 
that  the  quantity  of  lumber  on  hand  and  unsold  from  the 
sawJogs  delivered  by  plaintiff  under  the  written  contract 
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of  March  4,  1887,  at  the  time  of  the  commencement  of 
said  former  action,  was  only  forty-six  thousand  feet,  or 
any  less  quantity  than  fifty-four  thousand  feet,  and  in 
holding  and  ruling  upon  the  trial  that  defendants  were 
estopped  thereby;  error  of  the  court  in  excluding  the 
evidence  oflfered  to  prove  that  the  quantity  of  such  logs 
was  only  forty-six  thousand  feet,  and  not  fifty-four  thou- 
sand  feet;  error  on  the  part  of  the  court  in  refusing  to 
allow  defendants  to  prove  the  contract  in  relation  to  their 
sawing  lumber  for  plaintiff  for  barn  and  other  improve- 
ments about  his  place. 

The  judgment  roll  in  the  former  action  was  offered  in 
evidence  by  the  plaintiff.  One  of  the  allegations  in  the 
defendants'  answer  in  the  former  action  which  is  claimed 
to  work  an  estoppel  in  this  is  as  follows:  "They  admit 
that  on  March  4,  1887,  they  entered  into  the  written 
contract  with  the  plaintiff  mentioned  in  the  seventh 
cause  of  action  in  the  complaint;  and  admit  they  were 
to  pay  the  plaintiff  $2.75  per  thousand  feet  for  furnishing 
the  timber  for,  and  cutting  and  hauling  saw-logs  to,  their 
said  steam  saw-mill;  but  they  allege  that  in  and  by  said 
written  contract  it  was  expressly  stipulated  and  agreed 
between  the  plaintiff  and  defendants  that  no  sum  of 
money  for  or  on  account  of  furnishing  said  saw-logs  at 
their  said  steam  saw-mill,  under  said  written  contract  as 
aforesaid,  should  become  due  or  payable  to  the  plaintiff 
from  the  defendants  until  after  they  had  sold  the  lumber 
or  timber  manufactured  from  said  saw-logs,  and  collected 
the  price  thereof,  and  only  as  such  sales  should  be  made 
and  the  price  received  by  them,  and  in  the  proportion  to 
the  amount  thereof.  And  the  defendants  allege  that  the 
plaintiff  delivered  to  them  under  said  contract  165,000 
feet  of  saw-logs  and  no  more,  but  tliat  only  109,930  feet 
of  the  lumber  and  timber  manufactured  by  them  froih 
'  said  saw-logrhave  been  sold  and  the  price  thereof  received 
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by  them/'  etc.  This  is  perhaps  enough  of  the  answer  in 
the  former  action,  which  it  is  claimed  by  the  plaintiff 
creates  the  estoppel  relied  upon,  to  present  the  question. 
But  in  addition  to  the  pleading,  the  court  charged  the 
jury  upon  the  trial  that  the  eflfect  of  such  former  record 
was  to  estop  and  preclude  the  defendants  in  this  actioa 
from  alleging  or  proving  upon  this  trial  what  was  the 
actual  quantity  of  lumber  on  hand  and  unsold  from  the 
saw-logs  delivered  by  plaintiff  under  the  written  contract 
of  March  4, 1887|  at  the  time  said  former  action  was  com- 
menced. 

1.  The  first  question  demanding  attention  is,  What  was 
the  effect  of  the  judgment  rendered  in  the  previous  litiga- 
tion between  the  parties?  Having  alleged  in  the  former 
suit  that  they  had  on  hand  fifty-four  thousand  feet  of 
lumber  which  remained  unsold,  are  they  thereby  pre- 
cluded from  now  alleging  that  the  amount  in  fact  was 
only  forty-six  thousand  feet?  To  support  their  conten- 
tion, counsel  for  the  respective  parties  have  cited  many 
authorities,  which  have  been  examined  by  the  court;  but 
they  do  not  seem  decisive  of  the  question  presented.  All 
concede  that  when  a  fact  has  been  once  litigated  in  a  court 
of  competent  jurisdiction,  the  judgment  rendered  therein 
forever  estops  the  parties  and  their  privies  from  again 
litigating  the  same  fact.  The  rule  is  undisputed,  but  the 
difficulty  lies  in  its  application.  The  matter  now  relied 
upon  was  pleaded  in  the  former  action  for  the  purpose  of 
reducing  the  plaintiff's  recovery  in  that  action.  For  that 
purpose  it  was  put  in  issue  and  tried.  It  must  be  in- 
tended that  the  verdict  of  the  jury  covered  all  the  issues 
made  in  that  action.  The  quantity  of  lumber  which  the 
defendants  had  on  hand,  and  which  had  been  sawed  from 
timber  delivered  by  the  plaintiff  under  the  written  con- 
tract, was  one  of  the  issues,  and  I  am  unable  to  perceive 
why  the  judgment  rendered  does  not  conclude  that  ques- 
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tiou  in  the  same  manner  that  every  other  issue  of  fact  in 
the  case  is  concluded.  The  effect  of  the  authorities,  I 
think,  is,  that  the  estoppel  in  such  case  is  complete. 
(Hanna  v.  Read,  102  111.  596;  Tilley  v.  Bridges,  105  111. 
836;  Radford  v.  Fohom,  3  Fed.  Rep.  199;  Reynolds  v.  Bab- 
eoeh,  60  Iowa,  289;  Heroman  v.  Louisiana  InsL  of  Deaf  and 
Damby  34  Iowa,  805;  Price  v.  Dewey,  6  Saw.  493;  Oood- 
nough  Y.  LitehJUld,  69  Iowa,  226;  Vanlandingham  v.  Ryan, 
17  111.  25.) 

In  Hanna  v.  Read,  supra,  the  principle  is  thus  stated: 
"Where  some  specific  fact  or  question  has  been  adjudi- 
cated and  determined  in  a  former  suit,  and  the  same  fact 
or  question  is  again  put  in  issue  on  a  subsequent  suit 
between  the  same  parties,  its  determination  in  the  former 
suit,  if  properly  presented  and  relied  on,  will  be  held  con- 
clusive upon  the  parties  in  the  latter  suit,  without  regard 
to  whether  the  cause  of  action  is  the  same  in  both  suits 
or  not.''  Counsel  for  appellant,  in  effect,  insist  that  there 
can  be  no  estoppel  in  this  case,  for  the  reason  that  the 
answer  in  the  former  action  presented  a  number  of  sepa- 
rate defenses,  and  the  complaint  therein  contained  a  num- 
ber of  causes  of  action,  so  that  the  record  lacks  that  degree 
of  certainty  necessary  to  create  an  estoppel. 

In  support  of  this  objection  they  cite  Rvssell  v.  Pace,  94 
U.  S.  606.  But  the  principle  of  that  case  can  have  no  ap- 
plication here.  There  is  no  uncertainty  in  the  case  before 
us  what  matters  were  litigated  and  determined  in  the 
former  action.     They  are  fully  disclosed  by  the  record. 

In  such  case,  says  Herman  on  Estoppel  and  Bes  Judi- 
cata, volume  1,  section  111:  "The  estoppel  of  a  judgment 
covers  the  whole  matter  in  dispute  in  the  cause  in  which  it 
is  rendered,  and  to  every  point  decided  between  the  parties 
in  the  course  of  the  proceedings  which  led  to  the  judgment. 
The  judgment  itself  operates  as  a  bar,  and  the  decision 
of  a  particular  issue  as  an  estoppel,  but  their  conclusive 
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effect  is  the  same,  and  depends  upon  the  principle  of  in- 
terest reipublicse  ut  sit  finis  litum.  In  order  to  make  a 
judgment  effectual  as  an  estoppel,  the  cause  of  action 
must  be  substantially  the  same;  it  must  be  sustained  by 
the  same  evidence,  although  the  form  of  the  action  may 
be  different.  But  the  estoppel  of  an  issue  on  a  particular 
point,  or  of  the  judgment  itself,  as  to  the  point  which  it 
decides,  will  be  conclusive  as  to  the  points  in  any  sub- 
sequent proceeding,  whether  founded  on  the  same  or  a 
different  cause  of  action/'  And  section  247  of  the  same 
work  says:  "The  estoppel  of  a  judgment  extends  beyond 
what  appears  on  its  face;  it  includes  every  allegation 
made  by  the  plaintiff  and  denied  by  the  defendant;  it 
extends  to  every  fact  in  issue  between  the  parties  that 
was  adjudicated  in  the  action;  and  while  it  not  only 
proves  and  establishes  the  case  of  the  successful  party,  it 
denies  and  refutes  that  of  the  other,"  The  only  question 
presented  on  this  appeal  is  as  to  the  effect  of  the  record 
in  the  former  litigation  between  the  parties,  upon  their 
right  in  the  present  action  in  the  particular  mentioned, 
and  on  that  question  I  think  the  court  did  not  err. 

It  would  be  unsafe  to  relax  the  well-established  rule  as 
to  the  effect  of  judicial  records.  Rights  of  property  and 
the  repose  of  society  depend  upon  them,  and  the  safer  and 
better  rule,  as  well  as  the  sounder  policy,  requires  that 
the  same  should  be  adhered  to.  These  views  lead  to  an 
affirmance  of  the  judgment. 

Thayer,  C.  J.,  concurred;  Lord,  J.,  expressed  no  opin- 
ion. 
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[FHed  March  19,  1889.] 

W.  A-  Mccarty,  respondent,  v.  j.  b.  wintler, 

Appellant. 

HonoN  TO  Affibm  Judgment  of  CiROirrr  Coubt — When  Appeal  Aban- 
doned. —  A  motion  to  affirm  the  judgmeat  of  a  circuit  court,  when  the 
appeal  has  been  perfected  and  abandoned,  will  only  be  allowed  on  notice 
to  the  opposite  party  in  accordance  with  the  rales  of  this  court.  Such 
motion  is  not  ex  parte, 

FiuNo  or  Tbanscbipt  on  Appeal — Time  for  Same — Discretion  of 
CouBT.  — The  transcript  on  appeal  must  be  lodged  with  the  clerk  of  this 
court  by  the  second  day  of  the  term  next  following  the  perfection  of  the 
appeaL    The  court  has  no  discretion  to  permit  it  to  be  filed  thereafter. 

Petition  for  an  order  to  recall  mandate,  and  to  permit 
appellant  to  file  transcript. 

Judgment  having  been  recovered  in  favor  of  respond- 
ent and  against  the  appellant  herein,  which  was  entered 
in  the  circuit  court  for  the  county  of  Multnomah,  on  the 
nineteenth  day  of  October,  1888;  and  the  said  appellant 
having  afterwards,  and  on  the  twenty-ninth  day  of  Octo- 
ber, 1888,  taken  and  perfected  an  appeal  therefrom  to  this 
court,  but  having  failed  to  file  the  transcript  by  the  second 
day  of  the  next  term  thereof,  as  provided  by  statute, — the 
said  respondent  brought  into  this  court  copies  of  notice 
of  appeal  and  undertaking  as  provided  by  rule  7  thereof, 
and  upon  an  ex  parte  showing  obtained  a  formal  judgment 
of  aflBrmance  of  the  judgment  appealed  from,  entered 
against  the  appellant  and  his  sureties,  with  ten  per  cent 
damages,  and  the  case  was  remanded  to  the  said  circuit 
court.  The  appellant,  upon  ascertaining  that  such  pro- 
ceedings had  been  taken  against  him,  presented  the  said 
petition. 

GeaHn  &  Gilbert  and  N.  H.  Bloomfield,  for  the  motion^ 

J.  (?•  Morelandf  contra. 
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The  Court.  —  The  appellant's  counsel  contend  that 
rule  9  requires  notice  to  be  served  upon  the  opposite 
party,  to  affirm  a  judgment  in  cases  where  the  appeal  has 
been  abandoned;  and  that  it  is  within  the  discretion  of  this 
court  to  permit  a  transcript  to  be  filed  after  the  second 
day  of  the  term  at  which  it  is  required  to  be  filed.  They 
insist  therefore  that  the  mandate  shall  be  recalled,  the 
transcript  filed,  and  the  case  set  for  hearing.  They  claim 
that  the  neglect  to  file  the  transcript  within  the  time  re- 
quired by  the  code  was  excusable,  and  have  filed  affidavits 
to  show  that  it  occurred  through  inadvertence;  that  they 
had  taken  the  appeal  in  good  faith,  had  prepared  their 
brief,  and  were  intending  to  appear  and  argue  the  case 
whenever  it  should  be  set  for  hearing. 

We  are  satisfied  that  rule  "9  does  require  that  notice 
should  be  given  in  such  cases  as  contended  for  by  appel- 
lant's counsel,  and  that  if  the  facts  set  forth  in  the  affidavits 
had  been  before  the  court  when  the  motion  for  the  affiim- 
ance  of  the  judgment  was  made,  we  should  not  have 
granted  the  ten  per  cent  damages;  but  we  could  not  have 
allowed  the  transcript  to  be  filed  without  overruling  a 
number  of  decisions  heretofore  made  by  this  court. 

Upon  an  appeal  to  this  court  being  perfected,  the  ap* 
pellant  must,  by  the  second  day  of  the  next  regular  term 
of  the  court  thereafter,  file  with  the  clerk  thereof  the 
transcript  of  the  cause,  and  thereafter  the  court  has  juris- 
diction  of  it,  and  not  otherwise. 

This  is  substantially  the  language  of  the  code,  and  is  a 
condition  to  the  right  to  have  the  appeal  heard.  Nor  has 
the  appellant  a  right  to  take  a  second  appeal  from  the 
judgment  of  a  circuit  court  where  one  has  already  been 
taken  and  perfected,  though  the  rule  is  different  where  an 
attempt  is  made  to  take  an  appeal,  but  in  consequence  of 
some  irregularity  the  appeal  is  not  perfected. 

We  think,  ho^vever,  that  the  appellant^  in  view  of  the 
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fiicts  referred  to,  should  not  be  charged  the  ten  per  cent 
damages.  An  order  will  therefore  be  entered  directing 
that  the  mandate  heretofore  issued  herein  be  returned  to 
this  court,  unless  the  respondent  elect  to  remit,  and  does 
remit,  the  ten  per  cent  damages,  amounting  to  fifty  dol- 
lars, from  the  judgment  as  affirmed  by  this  court. 


[Filed  March  25,  18S9.] 

MAPwX   AND    JORGENSON,   Respondents,   v.  E.    M. 
CROISAN,   Appellant. 

Flkadinq — DraffURBE& — Replevin.  —  When  a.  defendant  wishes  to  challengo 
iho  authority  of  a  ooart  to  try  an  actiou  in  replevin  in  tho  county  in  which 
sach  action  is  brought,  unless  it  was  aUeged  in  the  complaint  that  the 
property  was  taken  in  such  county,  he  should  distinctly  Rpecify  that  ob- 
jection in  his  demurrer,  and  thereby  call  the  attention  of  the  court  to  the 
point  he  asked  to  have  decided. 

When  a  Defendant  DEaiURS  to  a  Cobi7LAInt  on  the  ground  that  the 
facts  stated  do  not  constitute  a  cause  of  action,  and  the  court  overrules 
•Qch  demurrer,  and  the  defendant  refuses  to  further  plead,  and  the  court 
renders  judgment  againrit  him,  he  waives  the  right  to  urge  thereafter  such 
dilatory  matter  as  an  omission  to  allege  the  county  or  venue  in  the  com- 
plaint in  replevin.  Nor  does  the  objection  specified  in  the  demurrer  apply 
to  defects  of  a  dilatory  nature,  but  is  limited  to  the  subject-matter  proper 
of  the  action.' 

Whkn  in  a  complaint  in  Replevin  the  goods  were  alleged  to  have  been 
taken  in  a  certain  store  in  the  city  of  &tlem,  without  stating  the  county 
or  state,  the  court  will  take  judicial  notice  that  the  city  of  Salem  is  the 
county  seat  of  Marion  County,  and  the  capital  of  Oregon,  and  is  located 
within  said  county  and  state. 

Appeal  from  Marion  County. 
N.  B.  Knight^  for  Respondents. 
WUliam  Kaiser,  for  Appellant. 

LoBD,  J. — This  was  an  action  in  replevin.    A  demurrer 
was  filed  to  the  complaint,  and  specified  as  the  grounds 
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thereof,  'Hhat  the  same  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action."  The  court  below  overruled 
the  demurrer,  and  the  defendant  refusing  further  to  plead, 
judgment  was  rendered  for  the  plaintiff.  The  objection 
is,  that  the  complaint  does  not  allege  that  the  prop- 
erty seized  was  located  in  Marion  County,  in  which  the 
action  was  brought.  It  was  argued  that  the  action  of 
replevin  was  local,  and  must  be  brought  in  the  county 
where  the  property  was  taken  and  located,  and  that  un- 
less the  complaint  shows  that  the  property  was  seized  and 
situated  in  the  county  where  the  action  was  brought,  it 
would  be  ''fatally  defective."  But  this  objection  and  the 
argument  based  on  it  does  not  go  to  the  sufficiency  of  the 
facts  as  a  cause  of  action,  but  the  right  of  the  court  to 
exercise  its  jurisdiction  upon  the  facts,  unless  the  com- 
plaint alleges  that  the  property  was  taken  and  located  ia 
the  county  wherein  the  action  was  brought.  It  simply 
says  in  effect  that,  the  action  of  replevin  being  local,  the 
cause  of  action  must  be  brought  in  the  county  where  the 
property  was  taken  and  located,  and  that^ unless  the  com- 
plaint shows  such  fact  by  allegation,  the  court  will  have 
no  jurisdiction  of  the  subject  thereof.  The  result  then  is, 
that  the  ground  of  objection  specified  in  the  demurrer, 
and  upon  which  the  court  rendered  judgment,  is  not  the 
true  or  real  one  now  assigned  and  relied  upon  to  reverse 
that  judgment.  At  common  law  the  cause  of  error  here 
assigned  was  taken  by  special  demurrer.  Replevin  was 
said  to  be  local  because  it  is  necessary  to  give  a  local  de- 
scription of  the  takihg  complained  of,  and  perhaps  for 
the  further  reason  that  it  is  a  proceeding  partly  in  rem. 

•"  In  declaring  in  replevin,  it  is  necessary  to  describe, 
and  describe  truly,  the  loetui  in  quo,  i.  e.,  the  close,  house, 
or  common,  in  which  the  cattle  or  goods  in  question  were 
taken  by  the  defendant;  and  as  the  necessity  of  alleging 
the  true  place  of  caption  involves  the  necessity  of  laying 
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the  true  town,  parish,  or  villo,  and  of  course  the  true 
county,  the  venue  and  county  as  well  as  the  close,  etc., 
are  consequently  material,  and  tiie  action  of  necessity 
local."     (Gould's  Pleading,  c.  3,  sec.  111.) 

Hence,  in  the  action  of  replevin  at  common  law,  the 
place,  parish,  etc.,  are  material  and  traversable,  and  if  the 
place  of  taking,  parish,  or  viUe  was  not  alleged,  the  defend- 
ant may  demur,  but  the  omission  is  cured  by  pleading 
over,  or  after  verdict.  {Potter  v.  North,  1  Saund.,  note  1, 
of  authorities.)  This  is  well  illustrated  in  Potter  v.  Brad^ 
ley,  2  Moore  &  P.  78;  17  Eng.  Com.  L.  625.  There  the 
action  was  in  replevin,  and  the  defendant  demurred  spe- 
cially, assigning  fo^  causes  that  it  was  not  alleged,  nor 
did  it  appear  by  the  declaration,  in  what  particular  place 
or  places  in  the  said  parish  the  said  cattle  or*any  part 
thereof  were  taken.  Upon  the  argument,  the  court  said 
that  ''although  where  a  plaintiff  in  replevin  omits  to 
name  the  particular  place  in  the  declaration,  the  defect 
may  bo  cured  by  the  defendant's  pleading  over  or  by  ver- 
dict; still  there  had  been  no  case  in  which  it  had  been 
decided  that  the  objection  might  not  be  raised  by  de- 
murrer." 

It  is  to  be  observed,  however,  that  the  objection  was  taken 
by  special  demurrer,  and  pointed  out  the  matter  omitted 
but  required  to  be  alleged  in  local  actions,  and  consent 
-was  obtained  to  amend.  Special  demurrers,  as  known  iu 
the  common-law  practice,  are  now  abolished,  but  the  prin- 
ciple remains  that  ''the  demurrer  shall  distinctly  specify 
the  grounds  of  objection  to  the  complaint,"  and  "  unless 
it  does  so,  it  may  be  disregarded."     (Code,  sec.  67.) 

When,  therefore,  the  defendant  wished  to  challenge  the 
jurisdiction  of  the  court  to  try  the  cause  of  action  in  that 
county,  unless  the  complaint  alleged  that  the  property 
was  taken  in  Marion  County,  he  should  have  distinctly 
specified  that  objection  in  his  demuri*er4  and  thereby 
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called  the  attention  of  the  court  to  the  precise  point  he 
asked  to  have  decided.  This  he  had  a  right  to  do  by  de- 
murrer, and  must  do,  or  the  objection  would  be  waived. 
But  as  the  case  stands,  the  demurrer  is  put  on  the  ground 
that  the  facts  alleged  do  not  state  a  cause  of  action,  yet 
the  objection  relied  upon  to  reverse  the  judgment  ren- 
dered is,  that  the  action  being  local,  unless  the  complaint 
shows  that  the  goods  were  taken  in  Marion  County, 
wherein  the  action  was  brought,  the  court  will  have  no 
jurisdiction  of  the  cause  of  action. 

In  some  jurisdictions  it  has  been  held  that  judgment 
can  only  be  given  upon  the  cause  assigned  in  the  demurrer, 
and  if  it  fails  to  assign  or  allege  the  proper  cause,  it 
wholly  fails. 

In  Wilson  v.  Mayor ^  1  Abb.  4,  Ingram,  J.,  said:  "I  can  see 
no  good  reason  why  a  demurrer  should  be  allowed  to  state 
one  cause  of  demurrer  and  succeed  on  another  which  has 
not  been  stated.  The  object  of  the  legislature  in  requir- 
ing the  demurrer  to  state  the  grounds  of  objection  to  the 
complaint  was  to  give  the  opposite  party  notice  of  the 
alleged  defect.  The  complaint  and  answer  are  required 
to  contain  a  plain  statement  of  the  cause  of  action  or 
defense.  No  form  is  necessary,  and  no  technicalities  are 
encouraged,  and  the  same  system  applied  to  the  demurrer 
requires  that  it  should  plainly  state  the  ground  on  which, 
the  demurrant  rests  his  objection  to  the  pleading.  The 
object  of  the  demurrer  is  to  raise  an  issue  upon  the  law, 
as  the  answer  does  upon  the  facts,  and  upon  the  trial  the 
court  is  confined  to  that  issue.  It  can  never  be  upheld  as 
an  orderly  proceeding  in  a  court,  while  trying  an  issue  of 
law,  to  find  upon  that  issue  in  favor  of  one  party,  and  to 
hold  that  there  were  other  reasons,  not  involved  in  the 
issue,  why  judgment  should  bo  rendered  against  him.'' 

In  Eobart  v.  Frosty  5  Diier,  673,  the  demurrer  specified 
as  its  only  ground  that  the  complaint  did  not  state  facts 
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suflBcient  to  constitute  a  cause  of  action »  and  the  argu- 
ment in  its  support  was,  that  it  appeared  on  the  face  of 
the  complaint  that  the  judge  making  the  order  for  the 
appointment  of  the  receiver  had  no  jurisdiction,  etc.,  and 
the  court  held,  'Hhat  if  the  objection  to  the  jurisdiction 
were  valid  itself,  it  would  not  be  taken  under  a  demurrer 
specifying  as  its  only  ground  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
ground  that  ought  to  have  been  specified  to  enable  the 
court  to  listen  to  the  objection  was,  that  the  plaintiff  had 
not  legal  capacity  to  sue.  The  facts  set  forth  in  the  com- 
plaint were  plainly  sufficient  to  constitute  a  cause  of 
action.  The  objection  was  not  that  the  action  was  not 
maintainable  at  all,  but  that  the  plaintiff  had  not  a  per- 
sonal right  to  maintain  it." 

It  id  true  that  the  decisions  in  these  cases  are  not  of 
courts  of  last  resort,  and  are  not  usually  regarded  by  con- 
clusive authority.  Nor  is  it  necessary  for  us  to  approve 
them,  or  go  to  that  extent;  yet  there  can  bo  no  doubt 
but  that  in  a  case  like  the  present,  where  the  facts  are 
sufficient  OS  a  cause  of  action,  and  the  objection  raised  is 
not  specified,  that  it  must  be  considered  as  waived  and 
disregarded. 

The  judgment  is  affirmed. 

ON  PETITION   FOR  REHEARING. 
[FUed  April  0,  1889.] 

Lord,  J.  — The  argument  in  the  motion  for  rehearing 
evidently  misconceives  the  ground  upon  which  the  opin- 
ion is  based^.  and  necessarily  renders  inapplicable  the 
authorities  cited  to  sustain  it.  Two  things  may  be  noted 
at  the  outset,  that  there  is  nothing  in  the  opinion  to  in- 
dicate or  warrant  the  inference  that  where  a  complaint 
fails  to  statA  a  cause  of  action,  or  the  court  does  not  have 
jurisdiction  of  the  iubject-TnaUer  thereof,  that  advantage 
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cannot  be  taken  of  it  at  any  time  and  in  any  court.  The 
objections,  when  well  taken,  are  always  "fatally  defect- 
ive," and  are  never  waived;  but  a  different  rule  prevails 
when  the  objections  raised  are  only  dilatory  and  in  abate- 
ment, and  do  not  involve  the  sufficiency  of  the  fact«  to 
constitute  a  c^uae  of  action,  or  the  jurisdiction  of  the 
court  of  the  subject  of  the  action. 

In  the  case  in  hand,  the  complaint  was  in  replevin, 
which  the  defendant  demurred  to,  on  the  ground  that  the 
facts  stated  did  not  constitute  a  cause  of  action,  but  the 
defect  pointed  out  and  argued  under  this  objection,  in 
this  court,  was,  that  the  action  being  local,  the  complaint 
was  incomplete  or  defective  in  omitting  to  allege  the 
venue  or  county  in  which  the  goods  were  taken.  The 
venue  in  replevin,  at  common  law,  being  local,  it  was 
necessary  to  allege  in  the  declaration  the  county  where 
the  goods  and  chattels  were  taken.  The  venue  is  the 
locality  or  county  in  which  the  cause  of  action  is  to  be 
tried,  and  is  synonymous  with  the  "place  of  trial.** 
{Hiiichman  v.  Butler,  7  How.  Pr.  462.)  The  object  of  the 
venue  is  to  designate  the  county  or  place  of  trial  in  which 
the  action  is  to  be  tried.  It  has  no  reference  to  the  suf- 
ficiency of  the  facts  as  a  cause  of  action;  these  are  the 
wrongful  taking  of  another's  property.  Nor  does  the 
omission  go  to  the  jurisdiction  of  the  subject  of  the  ac- 
tion, but  contests  and  denies  the  right  of  the  court  to 
exercise  its  ♦jurisdiction  unless  the  venue  or  county  is 
alleged  in  the  complaint.  It  seeks  to  abate  the  action, — to 
suspend  further  proceedings,^ — unless  the  coynty  is  stated. 
That  an  action  in  replevin  is  a  subject  within  the  juris- 
diction of  the  circuit  court,  every  lawyer  will  admit,  but 
when  the  action  is  local,  as  in  replevin,  before  the  court 
is  authorized  to  take  jurisdiction  of  such  actions,  unless 
waived,  the  venue  must  be  stated  in  the  complaint.  But 
the  fact  that  it  may  be  waived,  or  is  cured  by  pleading 
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over,  is  conclusive  of  the  point  that  it  does  not  go  to  the 
substance  of  the  facts,  or  the  subject  of  the  jurisdiction. 
It  is  an  objection  that  may  be  taken  advantage  of  by  de- 
murrer or  answer  in  some  jurisdictions,  but,  however, 
pleaded  in  abatement,  the  pleading  must  specify  the  objec- 
tion, and  the  attention  of  the  court  must  be  called  to  the 
point  asked  to  have  decided.  In  a  word,  the  elementary 
fact  that  such  a  plea  is  dilatory,  and  in  abatement  of  the 
action,  is  decisive  that  it  does  not  touch  the  suf&ciency  of 
the  facts  as  a  cause  of  action,  or  that  the  subject-matter 
is  not  within  the  jurisdiction  of  the  court.  When,  there- 
fore, the  defendant,  by  his  demurrer,  specified  as  the 
ground  thereof  that  the  facts  stated  did  not  constitute  a 
cause  of  action,  and  the  court  overruled  it  and  rendered 
judgment  against  him  because  he  refused  to  further  plead, 
his  objection  being  confined  to  the  cause  specified,  he 
necessarily  waived  all  dilatory  pleas,  and,  consequently, 
cannot  take  advantage  now  of  the  omission  to  allege  the 
venue.  The  reason  is,  that  the  cause  of  the  demurrer  is 
limited  to  the  subject-matter  proper  of  the  action,  namelj% 
the  wrongful  taking  of  the  goods  of  the  defendant,  and 
has  no  application  to  any  dilatory  matter  whatever,  such 
as  the  omission  to  allege  the  venue,  or  incapacity  to  sue. 
(Greenes  Pleading  and  Practice,  sec.  909,  and  cases  cited.) 
Nor  is  there  anything  in  the  principle  as  applied  to  the 
facts  as  presented  by  this  record  inconsistent  with  Hotch- 
kiss  V.  Elling,  36  Barb.  50.  Nor  does  this  case  overrule, 
as  I  read  it,  the  cases  cited,  but  the  purpose  was  to  limit 
and  restrict  the  opinions  to  the  facts  upon  which  they 
proceeded.  What  the  court  objected  to  in  Hotchkiss  v. 
UUing,  supra,  was  the  inferences  sought  to  be  drawn  from 
the  cases  referred  to,  and  not  what  was  decided  by  them. 
The  contention  was,  that  the  objection  specified  in  the 
demurrer,  that  the  facts  did  not  state  a  cause  of  action, 
leaived  a  want  of  jurisdiction  in  the  court  to  grant  the 
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relief  sought,  that  the  objection  to  the  jurisdiction,  not 
having  been  taken  specifically  for  that  cause  under  sub* 
division  1  of  section  144  of  the  code,  that  the  court  has 
no  jurisdiction  of  the  subject  of  the  action,  but  the  ob- 
jection being  under  subdivision  C  for  a  different  cause, 
namely,  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  it  cannot  be  entertained 
on  demurrer,  and  the  cases  cited  were  referred  to  in  sup- 
port of  that  view. 

When  this  argument  was  pressed  upon  the  couit,  as  the 
proper  inference  to  be  drawn  from  those  cases,  Hogeboom, 
J.,  responded,  that  'Mf  they  are  intended  to  apply  to  ct 
case  like  the  present,  I  cannot  yield  my  assent  to  tbem.'^ 
That  is  to  say,  if  the  doctrine  of  those  cases  were  to  be 
carried  t3  the  extent  that  a  demurrer,  specifying  that  the 
facts  stated  did  not  constitute  a  cause  of  action  waived,  or 
precluded  the  right  to  raise  the  objection  that  the  ^ourt 
did  not  have  jurisdiction  of  the  person  or  subject-matter, 
then  as  those  cases  were  not  conclusive  on  that  court,  he 
should  not  assent  to  them.  The  reason  was  obvious. 
These  are  incurable  objections,  when  w*eU  taken,  and 
which,  whether  the  objection  bo  specified  or  not,  is  never 
waived,  and  cannot  be  disregarded. 

It  maybe  admitted  that  the  opinion  of  the  court,  as 
expressed  in  these  cases,  was  liable  to  the  objection  urged, 
and  was  broad  enough  to  include  incurable  matter,  as  ct 
want  of  jurisdiction  of  the  subject-matter,  but  when  read 
in  the  light  of  the  facts  to  which  it  applied,  it  did  not 
relate  to  incurable  defects,  or  matters  without  the  juris*^ 
diction  of  the  court.  In  Hobari  v.  Froatf  5  Duer,  672,  the 
quotation  made  was  for  the  purpose  of  illustrating  that  a 
demurrer,  specifying  as  its  only  ground  that  the  com- 
plaint did  not  state  facts,  etc.,  did  not  apply  to  the  objec« 
tion  that  the  plaintiff  has  not  legal  capacity  to  sue. 

In  Fviton  etc.  v.  Baldwin,  40  N.  Y.  648|  it  was  held  thai. 
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on  demurrer  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  the  defendant  cannot 
object  that  the  plaintiffs  have  not  capacity  to  sue;  but  to 
avail  himself  of  this  objection,  it  should  be  specifically 
set  forth  as  a  cause  of  demurrer.  The  court  say:  "The 
complaint  states  a  good  cause  of  action,  but  does  not  allege 
that  the  plaintifts  are  a  corporation  having  capacity  to  sue. 
This  objection  must  therefore  be  regarded  as  waived. 
It  is  just  and  reasonable  that  the  rule  should  be  so.  If 
this  objection  to  the  complaint  is  well  taken  and  the  de- 
fendant had  specified  this  ground  of  demurrer,  the  plain- 
tiff would  most  probably  have  amended  his  complaint, 
and  inserted  proper  averments  to  show  them  a  cor- 
poration having  authority  to  sue."  (See  also  Green's 
Pleading  and  Practice,  sec.  909.)  But  however  this 
may  be,  it  does  not  affect  the  principle  involved  in  the 
case,  and  it  was  expressly  avowed  in  the  opinion  that  it 
was  not  necessary  for  us  to  approve  them  to  sustain  the 
view  there  taken  in  order  to  avoid  liability  to  miscon- 
struction. 

At  common  law,  a  general  demurrer  lay  to  defects  of 
substance,  and  a  special  demurrer  for  defects  as  to  mat- 
ters of  mere  form,  and  from  the  reign  of  James  I.,  when 
Reade  and  Ilawke^  Hob.  16,  was  decided,  down  to  the  reign 
of  George  IV.,  when  Potter  and  Bradley^  2  Moore  &  P. 
78,  was  decided,  the  objection  here  raised  as  to  venue  was 
taken  by  special  demurrer,  showing  that  it  did  not  go  to 
'defects  of  sub<«tance,  but  only  to  matters  of  mere  form, 
and  therefore  related  to  such  matters  as  was  curable  or 
amendable. 

And  so  the  principle  still  is,  that  the  objection  does  not 
go  to  the  substance,  either  of  the  jurisdiction  or  of  the 
cause  of  action,  but  is^  dilatory,  and  intended,  when  speci- 
fied, to  abate  the  action,  unless  the  complaint  be  amended 
.'and  the  proper  averment  of  venue  be  alleged. 

XVIL  Ob.-^       " 
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It  must  bo  said,  however,  that  the  rule  itself  is  criti- 
cised as  highly  technical,  and  as  the  court  in  Strong  v. 
Lawler,  33  Conn.  177,  declared,  that  it  was  not  supported 
by  satisfactory  reasons,  and  should  not  be  extended. 

When  therefore  the  defendant  by  his  demurrer  pleaded 
that  the  complaint  did  not  state  facts  sufficient  to  consti- 
tute A  cause  of  action,  he  waived  the  right  to  urge  such 
dilatory  matter  as  failure  to  allege  the  venue,  whether  for 
the  taking  or  detention,  or  both,  now  or  then.  To  avail 
himself  of  that  objection,  it  must  be  specified  and  exerted 
before  a  demurrer  to  the  substance,  which  is,  in  effect, 
in  bar  of  the  action.  Nor  can  he  allege  in  his  demurrer 
the  cause  specified,  auJ  compel  the  court  to  pass  upon  it, 
and  then  raise  an  objection  under  it,  to  which  it  does  not 
apply. 

This  view  is  conclusive  of  every  phase  of  this  case, 
and  we  should  not  have  deemed  it  necessary,  in  overrul- 
ing the  motion,  to  have  restated  our  reasons  but  for  the 
earnestness  and  .good  faith  with  which  the  learned  coun- 
sel press  their  motion,  and  the  opportunity  to  say  that  in 
our  judgment  the  objection  sought  to  be  raised  is  not 
only  not  tenable,  but  is  without  even  technical  merit. 

It  is  an  elementary  rule  that  courts  of  law  are  bound 
to  recognize  the  territorial  divisions  of  the  state  into 
counties,  towns,  or  cities.  By  public  law  the  city  of 
Salem  is  made  the  capital  of  the  state  and  the  county 
seat  of  Marion  County,  and  the  court  is  bound  to  take 
judicial  notice  of  the  same.  The  court  itself  is  required 
to  hold  ^ts  terms  when  doing  judicial  business  in  th^ 
county  seat  of  Marion  County,  which  is  known  judicially 
to  be  the  city  of  Salem.  When  then  the  act  complained 
of  was  alleged  in  the  city  of  Salem,  the  court  will  take 
judicial  notice  that  said  city  is  within  that  county,  andiB 
its  county  seat 

In  Oager  v.  Henry,  5  Saw.  237,  the  cQurt,  through  Mr. 
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Justice  Deady,  held  that  the  court  takes  notice  of  the 
existence  of  the  political  subdivision  of  Oregon  called 
Yamhill  County,  and  that  Lafayette  is  the  county  seat 
thereof,  and  therefore  a  notice  to  sell  lands  at  the  court- 
hoDse  in  Lafayette  is  notice  of  a  place  of  sale  in  Yamhill 
County. 

In  State  v.  Powers,  26  Conn.  50,  Ellsworth,  J.,  said:  "  It  is 
said  that  the  complaint  does  not  state  that  the  offense  was 
committed  within  the  county  of  London.  Stoningtou  is 
the  place  namQd,.and  the  time  of  committing  the  offense 
is  named;  and  although  the  county  is  not  named,  we  can 
judicially  take  notice  of  that,  which  is  sufficient." 

In  Harding  v.  Strong,  42  111.  149,  the  court  say:  "The 
objection  to  this  judgment  is  purely  technical.  It  is  first 
insisted  that  the  court  cannot  know  that  the  lot  in  con- 
troversy is  in  the  city  of  Monmouth,  Illinois.  The  court 
will  take  notice  that  the  city  of  Monmouth  is  in  Warren 
County  in  this  state." 

In  Railroad  Co.  v.  Case,  15  Ind.  42,  the  action  was  local, 
and  the  statute  required  that  it  should  be  brought  before 
some  justice  of  the  peace  of  the  county  in  which  the  ani- 
mal was  killed.  The  objection  was,  that  it  was  not  proved 
that  the  injury  was  committed  in  Shelby  County,  and  the 
court  said:  "No  witness  stated  that  the  animal  was  killed 
in  that  county;  yet  several  stated  that  it  was  killed  on  the 
railroad  between  two  named  geographical  points,  which 
we  will  judicially  notice  are  in  that  county." 

In  LoiUham  v.  May,  77  Ind.  109,  the  action  was  in  re- 
plevin, and  the  court  say:  "It  is  contended  with  much 
earnestness  that  the  appellee  failed  to  make  out  his  case, 
for  the  reason  that  the  evidence  did  not  show  that  the 
property  in  controversy  was  detained  in  the  county  of 
Cass.  We  need  not  examine  or  decide  it  was  essential 
that  the  property  should  have  been  shown  to  have  been 
detained  in  Cass  County,  for  the  evidence  fairly  shows 
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that  it  was  detained  in  the  city  of  Logansport,  and  that 
city  the  court  judicially  knows  is  the  county  seat  of  that 
county."  (See  also  Vandrrworker  v.  People,  5  Wend.  530; 
Martin  v.  Martin,  51  Me.  360.) 

To  this  effect  cases  might  be  indefinitely  multiplied, 
but  these  are  suflScient  to  conclude  this  point.  It  was 
stated  that  the  complaint  did  not  show  that  the  property 
was  in  the  city  of  Salem  when  the  action  was  commenced. 
It  states  that  the  defendant  wrongfully  took  the  goods  out 
of  a  store  in  the  city  of  Salem,  and  still  detains  them. 
Where?  Why  of  course  the  place  named,  the  city  of 
Salem, — took  them  in  the  city  of  Salem,  and  still  detains 
them  (in  the  city  of  Salem).  There  is  no  use  of  repeti- 
tion, unless  some  other  place  was  to  be  named.  So  that 
in  whatever  view  we  may  regard  this  objection,  it  cannot 
affect  the  result  reached. 


[Filed  March  25,  18S9.] 

WRIGHT,  Appellant,  v.  SHINDLER,  Respondent. 

Right  to  Maintaiit  Dam  —  EnrEcr  of  Dbsda. — The  effect  of  the  deeds 
offered  in  evidence  wan  to  vest  in  the  defendants  the  right  to  keep  and 
maintain  a  dam  ten  feet  high  above  low- water  mark  at  the  place  described, 
on  Johnson's  Creek,  in  Multnomah  Connty. 

Ca8V  Aimudobd.  —  An  examination  of  the  evidence  leads  to  the  condnmon 
that  the  present  dam,  maintained  by  the  defendants  on  Johnson's  Creek, 
is  of  the  same  height  as  a  former  dam;  that  the  defendants  and  those 
under  whom  they  claim  had  not  destroyed  or  changed  the  land-marks,  and 
that  the  maintenance  of  the  dam  by  defendants  ia  not  wrongful,  and  that 
plaintiff's  land  is  subject  to  whatever  flowage  a  dam  ten  feet  high  at  low* 
water  mark  at  the  point  described  may  produce  or  cause. 

Appeal  from  Multnomah  County. 

R.  H.  Thornton,  for  Appellants. 

R.  &  E.  B.  Williams,  for  Respondent. 
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Strahan,  J. — The  object  of  this  suit  is  to  enjoin  the 
defendants  from  maintaining  a  certain  mill-dam  at  a 
height  which  causes  the  plaintiff's  land  to  be  overflowed, 
and  also  to  recover  damages  caused  by  such  flooding. 
Prior  to  1866,  Jacob  Wills  owned  two  parcels  of  land  on 
Johnson's  Creek,  at  Willsburg,  in  Multnomah  County. 
In  the  year  last  named,  he  deeded  one  parcel  to  Lewel- 
ling  and  Baird,  their  heirs  and  assigns,  with  the  right 
to  keep  and  maintain  a  dam  across  Johnson's  Creek  ten 
feet  high  above  low-water  mark,  at  the  site  of  the  old  mill 
on  said  premises  known  as  Wills's  mill.  Tn  1879,  Lewel- 
ling  and  Baird  conveyed  the  same  premises  to  the  defend- 
ants, with  the  same  rights  as  to  maintaining  the  dam 
across  Johnson's  Creek.  In  1870,  Jacob  Wills  conveyed 
the  other  parcel  of  laud,  which  was  above  and  adjacent 
to  the  tract  then  owned  by  the  defendants,  to  E.  P.  Wright, 
one  of  the  plaintiffs. 

In  1875,  Wright  conveyed  to  Jane  Glass,  who,  in  1883, 
reconveyed  to  Wright,  who,  in  1885,  conveyed  the  same 
premises  to  Delia,  his  wife.  In  March,  1883,  the  dam 
which  had  previously  existed  on  said  stream  at  said  point 
was  carried  away  by  a  flood.  In  the  summer  of  1883, 
the  defendants  rebuilt  said  dam  at  the  same  place.  The 
plaintiffs  allege  that  respondents  erected  said  dam  in  1883, 
fourteen  inches  higher  than  the  one  which  had  previously 
existed  there. 

The  respondents  denied  that  said  dam  was  any  higher 
than  the  old  dam  at  the  same  place;  and  the  referee 
found  "  that  the  said  dam,  rebuilt  as  aforesaid  by  defend- 
ants herein  during  the  said  year  of  1883,  was  so  built  ten 
feet  high  above  low-water  mark  at  the  site  of  said  old 
mill,  and  no  higher,  and  at  the  time  of  the  filing  of  the 
coinplaint  herein  said  dam  was  being  maintained  by  said 
defendants  at  said  height,  and  no  higher." 
While  the  old  dam  existed,  and  while  Jane  Glass  held 
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the  title  to  the  laad,  «he  instituted  an  action  against  the 
defendants  to  recover  damages  to  her  land  caused  by  the 
old  dam.  In  that  action,  the  plaintiff  alleged  that  the  de- 
fendants had  raised  their  dam  to  the  height  of  eleven  feet 
above  low-water  mark  at  the  site  of  the  old  mill.  The 
jury  found  that  the  dam,  on  the  twenty-seventh  day  of 
September,  1877,  when  the  action  was  commenced,  was 
only  ten  feet  high,  and  found  for  the  defendants  generally. 

In  1874,  while  E.  P,  Wright  held  the  legal  title  to  said 
premises,  he  prosecuted  a  like  action  against  the  defend- 
ants, with  the  same  result. 

The  present  owner  of  the  premises  being  in  privity 
with  Jane  Glass  and  E.  P.  Wright,  the  defendants  have 
pleaded  each  of  said  judgments  as  an  estoppel  against  the 
plaintijQTs,  and  as  a  bar  against  the  prosecution  of  this 
suit;  but  it  is  not  necessary  to  consider  or  pass  upon  the 
questions  presented  by  those  adjudications,  for  the  reasons 
that  the  right  of  the  defendants  to  maintain  said  dam  in 
its  present  condition  was  not  and  could  not  have  been 
litigated  or  determined  in  either  of  those  cases,  because  it 
had  not  then  been  constructed. 

If  the  question  whether  the  defendailt  might  lawfully 
maintain  any  dam  whatever  on  said  premises  were  in- 
volved here,  or  if  the  question  were  presented  whether 
the  defendants  might  lawfully  maintain  the  same  dam 
that  existed  at  the  time  of  the  former  litigation,  then  it  is 
conceived  that  the  judgments  relied  upon  as  estoppels 
would  be  of  a  conclusive  nature  upon  the  question  liti- 
gated; they  did  settle  conclusively  and  finally  between  the 
parties  and  their  privies  the  questions  litigated  in  those 
cases. 

The  course  of  the  appellants'  argument  concedes  these 
propositions;  but  their  contention  is,  that  the  respond- 
ents, having  the  right  to  maintain  a  dam  at  the  place 
named,  have  rebuilt  it  and  carried  it  to  a  higher  point 
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than  the  previous  dam,  and  higher  than  they  were  au- 
thorized to  do  under  the  deed  conferring  the  right.  This 
Induces  the  controversy  to  one  of  fact,  and  requires  a  brief 
examination  of  the  evidence. 

1.  The  defendants,  by  virtue  of  the  deeds  offered  in 
evidence,  had  the  right  to  erect  and  maintain  a  dam  at  the 
place  mentioned,  ten  feet  high  above  lo\^.water  mark,  and 
the  only  question  is,  whether  this  dam  exceeds  that  height. 
The  plaintiffs  seek  to  maintain  the  affirmative  of  this 
question  by  referring  to  the  testimony  concerning, — 1. 
The  number  of  abutment  logs  visible  above  the  dam;  2. 
A  survey  made  by  Messrs.  Hurlburt  and  Ogilbie;  3.  Spikes 
said  to  have  been  driven  by  Mr.  Burrage,  ^  surveyor;  4. 
The  water  line  on  the  abutment  logs;  5.  A  private  stake 
on  appellants'  land;  6.  The  conditiion  of  that  land  before 
and  after  the  dam  of  1883  was  built. 

But  none  of  the  points,  nor  all  of  them  together,  clearly 
or  satisfactorily  sustain  the  plaintiffs'  contention.  Some 
of  them  have  a  bearing  argument  actively  favorable  to 
the  plaintiff;  others,  when  carefully  examined  in  the  light 
of  the  evidence,  isupport  the  respondents'  contention,  to 
which  a  more  particular  reference  will  be  made  presently. 

It  is  difficult  to  see  bow  the  parties  could  make  so  seri- 
ous a  controversy  out  of  a  fact  that  would  seem  to  be 
susceptible  of  clear  proof  by  actual  measurement  of  the 
height  of  the  dam.  When  its  height  is  correctly  ascer- 
tained, the  controversy  is  practically  at  an  end. 

John  E.  Frick,  a  witness  for  respondents,  says  that 
he  was  in  their  employ  from  August,  1881,  to  April  10, 
1886,  as  foreman  and  superintendent  of  the  factory.  Had 
charge  of  the  dam  during  the  time.  It  went  out  in 
March,  1883,  all  except  the  abutments.  Respondents 
rebuilt  it  under  supervision  of  witness.  In  rebuild- 
ing, nothing  was  done  to  the  abutments,  except  to 
relay  the  top  layer  of  timber  twelve  by  twelve.    The 
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spikes  were  iu  the  abutment  during  the  time  the  old  dam 
stood, — saw  them  driven.  They  were  in  the  abutments 
during  the  whole  time  he  worked  in  the  factory.  Saw 
them  last  in  June  last.  Taey  appeared  as  they  formerly 
did,  only  more  rusty,  and  the  wood  around  them  more 
decayed  than  it  had  been.  When  he  last  saw  them,  they 
appeared  to  be  in  the  same  position  as  when  first  seen. 
He  had  some  difficulty  in  finding  the  spikes  in  the  east 
abutment  at  the  time  he  saw  it  last.  The  nail  was  in  a 
decayed  hole,  and  partly  rusted  away.  About  one  inch 
of  the  nail  was  rusted  away.  Those  spikes  remained  in 
the  same  position  and  were  not  removed  during  the 
time  witness  worked  for  respondents.  They  were  on  a 
level  with  the  old  dam.  The  dam  built  in  1883  was  the 
same  height  as  the  old  dam.     There  was  no  difference. 

Seth  Lewelling,  another  witness  for  the  respondents, 
testified,  in  substance:  ''I  think  I  built  the  dam  that 
washed  out  in  1873  or  1874.  Mr.  Burrage  made  a  sur- 
vey at  two  different  times.  The  first  time,  I  did  not  take 
any  marks,  so  that  I  had  an  idea  when  the  survey  came. 
The  second  time,  he  set  his  compass  and  gave  me  the 
height, — ten  feet, —  and  drove  spikes,  one  in  each  abut* 
ment,  at  the  end  of  the  dam.  I  drove  the  spikes  a  few 
inches  from  the  planking,  up  the  creek.  The  first  survey 
was  during  the  litigation  with  Wright;  the  second,  while 
litigating  with  Jane  Glass.  Ten  or  twelve  were  there  when 
the  spikes  were  driven.  Jake  Wills  was  there.  I  drove 
the  spikes;  held  the  spike  against  the  abutment,  Burrage 
took  sight,  then  I  drove  it  in  so  that  the  head  would  just 
show.  Jacob  Wills  and  Edward  Long  were  there.  They 
were  the  principal  men  iu  building  the  abutment  in  the 
first  place,  and  that  is  the  reason  they  were  chosen  to  ex- 
amine it.  I  think  the  spikes  were  never  changed.  I 
found  them  where  I  was  satisfied  they  were  correct,  some 
time  after  I  had  sold  it.    I  examined  the  spikes  after  I 
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heard  of  this  lawsuit.  I  found  one  of  them;  the  other 
one  had  been  broken  off  by  a  drift  or  something  at  some 
time,  but  I  could  feel  the  piece  that  had  been  broken  off 
in  the  hole  with  my  knife.  The  west  spike  was  plain.  I 
believe  they  were  in  the  same  location  at  that  time  (after 
this  suit  was  commenced)  as  first  driven,  as  I  found  them 
without  any  trouble  at  all,  from  memory.  Mr.  Wright 
was  there  at  that  time.  Don't  think  the  present  dam  does 
any  injury  to  the  place  of  Mr.  Wright  more  than  the  dam 
of  1877.  Don't  think  the  water  is  raised  any  higher. 
Don't  see  how  it  could." 

This  witness  was  recalled  after  having  again  examined 
the  dam,  and  said,  in  substance,  that  he  found  both  spikes 
as  originally  driven,  and  that  he  was  satisfied  they  had 
not  been  removed;  that  they  were  in  the  same  place;  that 
the  height  of  the  present  dam  is  the  same  as  the  old  one, 
and  that  the  present  dam  is  not  quite  as  high  as  the 
spikes. 

Jacob  Wills  was  also  called  by  respondents,  and  testified, 
in  substance:  "Was  present  when  Burrage  made  the  sur- 
vey in  1877  or  1878.  Saw  the  spikes  driven.  Myself  and 
Mr.  Long  established  the  low-water  mark,  the  base  from 
which  he  (Burrage)  leveled  the  top  of  the  dam.  Knew 
where  the  low-water  mark  was  at  the  site  of  Wills's  old 
mill,  which  was  standing.  We  established  low-water  mark 
by  putting  a  block  on  the  cross-timbers  five  inches  thick, 
which  represented  a  sawed  apron  two  inches  thick,  which 
went  up  and  down  the  stream,  and  also  three  inches  depth 
of  water  of  the  natural  flow  at  low  water.  The  top  of  the 
block  represented  low-water  mark  at  the  site  of  Wills's 
old  mill.  Burrage  took  the  level  ten  feet  high  from  the 
top  of  this  block  at  the  time  the  spikes  were  <'riven.  Be- 
tween  the  survey  made  by  Burrage  in  1877  and  the  survey 
in  1887,  the  apron  was  covered  with  gravel  and  sawdust  of 
varied  thickness.    By  working  away  of  the  dam  a  portion 
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of  the  foundation  had  been  washed  away  when  the  survey 
was  made  in  1887.  The  apron  was  covered  with  this  saw- 
dust and  sand,  and  when  you  dug  down  the  water  camo 
up  over  it.  The  apron  was  nearly  all  gone  and  covered 
up.  The  apron  was  built  in  1848.  I  have  lived  about  a 
quarter  of  a  mile  from  the  dam  for  a  quarter  of  a  century, 
and  have  been  familiar  with  the  premises  all  that  time. 
The  old  dam  was  a  little  below  the  level  of  the  spikes, — 
a  small  fraction.  The  old  dam  and  the  present  one  were 
about  the  same  height.  Mr.  Lewelling  drove  the  spikes 
at  the  time  of  the  Burrage  survey.  I  have  seen  the  spikes 
frequently  since  they  were  driven;  saw  them  last  day  be- 
fore yesterday;  don't  think  they  have  been  moved.  The 
measurement  made  by  Mr.  Hurlburt  and  Ogilbie  was  not 
from  the  same  base  as  the  Burrage  survey." 

G.  Shindler,  one  of  the  defendants,  testified,  in  substance: 
'*  Bought  the  property  in  1878  or  1879.  Have  seen  the  dam 
a  good  many  times;  you  know  it  was  blown  out;  it  went 
out  like  a  thunder-clap.  John  Frick  was  our  foreman  the 
night  the  dam  went  out.  The  abutments  were  the  only 
thing  left.  No  change  has  been  made  in  the  abutments 
except  to  remove  the  top  logs,  which  were  rotten,  and  put 
on  new  ones.  I  was  shown  the  spikes  after  I  bought. 
They  are  in  the  same  place  now  they  were  then.  I  do 
not  know  of  their  being  changed.  I  had  the  new  dam 
built  and  had  supervision  of  it;  I  do  not  think  there  is  a 
particle  of  difference  in  the  height  of  the  present  dam  and 
the  one  that  was  washed  out  in  1883.  I  have  visited  the 
place  a  great  many  times  since  the  dam  was  built.  I  was 
perfectly  familiar  with  the  old  one.  I  saw  these  spikes 
two  or  three  weeks  ago.  The  spikes  were  there  June  9, 
1886,  and  have  never  been  changed;  the  spike  on  the  w^st 
side  is  perfectly  plain;  the  one  on  the  east  side  is  broken 
off  and  rusty." 

Job  Williams  aleo  testified  in  behalf  of  the  respondents) 
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in  substance:  ''Hav6  known  the  premises  for  fifteen  or 
sixteen  years.  Was  familiar  with  the  dam  that  went  out 
in  1883.  I  helped  rebuild  the  dam  from  the  ground  up. 
John  Frick  superintended  the  work.  When  we  rebuilt 
the  dam,  the  marks  of  the  old  dam  were  on  the  abutments 
and  the  spike.  We  went  by  this.  The  spikes  were  in  the 
abutments  that  held  a  three-inch  plank  that  ran  up  and 
down;  that  left  a  mark  on  that  abutment  to  show  how 
high  the  old  dam  had  been.  Now,  in  that  abutment,  there 
is  a  spike  driven  by  a  surveyor;  we  also  had  that  to  go  by, 
so  as  not  to  get  the  gates  of  the  dam  too  high.  The  old 
dam  and  the  spike  driven  by  the  surveyor  were  the  same 
height.  There  were  two  spikes  driven  by  thd  surveyor, 
or  one  in  each  abutment.  The  spike  in  the  west  abut- 
ment was  there  when  we  rebuilt  the  dam  in  1883;  the 
head  of  the  other  was  broken  off,  but  the  stub  was  in  the 
wood.  The  height  of  the  present  dam  compares  with 
the  one  that  was  washed  out  in  1883  just  as  nigh  as  we 
could  build  it." 

On  the  other  hand,  Mr.  Wright  and  Mr.  Clark,  Jane 
Glass,  and  perhaps  another,  testify  to  seeing  new  spikes 
that  had  been  driven  into  the  abutments  from  eight  to 
ten  inches  above  wher  >  the  Burrage  spikes  were  driven, 
and  the  inference  sought  to  be  drawn  from  this  is,  that 
some  interested  partj'  must  havd  tampered  with  the  Bur- 
rage  spikes  for  some  improper  purpose.  I  do  not  think 
this  evidence  has  sufficient  strength  and  force  to  overcome 
the  evidence  offered  on  the  subject  of  the  spikes  by  the 
defendants.  Wright  and  Miss  Glass  have  both  been  tak- 
ing part  in  this  litigation  for  years,  and  from  their  situ- 
ation and  surroundings,  their  feelings  were  liable  to  be 
deeply  enlisted,  and  they  necessarily  feel  great  anxiety  as 
to  the  result;  and  Clark  does  not  appear  to  possess  any 
means  of  knowledge  superior  or  even  equal  to  the  defend- 
ants' witnesses.     I  am   therefore  constrained  to  believe 
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the  version  of  the  defendants'  witnesses,  in  relation  to  the 
height  of  the  new  dam  and  the  places  where  the  Burrage 
spikes  were  driven,  is  the  true  one.  And  I  think  that  the 
conclusion  that  the  new  dam  is  the  same  height  as  the 
old  one  is  very  materially  fortified  and  strengthened  hy 
another  circumstance.  The  plaintiff  E.  P.  Wright  and 
Jane  Glass  each,  heretofore,  prosecuted  separate  actions 
at  different  times  against  the  defendants  or  their  prede- 
cessors in  interest  to  recover  damages  for  the  same  land 
caused  by  the  old  dam  backing  water  upon  it.  Their 
present  contention  is,  that  the  new  dam  is  higher  than 
the  old.  The  old  dam  caused  the  water  to  flow  back  on 
the  plaintiff's  land;  the  new  did  the  same,  and  to,  I  think, 
no  greater  extent,  so  that  the  plaintiff's  theory  that  the 
new  dam  was  raised  higher  than  the  old  is  not  sustained 
by  the  evidence.  The  value  of  the  Hurlburt  survey  de- 
pends entirely  on  the  question  whether  or  not  he  found 
the  true  point  of  low-water  mark.  If  he  did  not,  the  sur- 
vey is  of  no  value  whatever. 

From  a  careful  consideration  of  all  the  evidence  on  that 
subject,  I  am  led  irresistibly  to  the  conclusion  he  did 
not  measure  from  the  actual  low-water  mark  named  in 
the  deeds.  The  actual  point  was  difficult  to  determine 
after  the  lapse  of  time  and  changes  that  had  occurred,  and 
the  fact  that  it  differed  essentially  from  the  other  measure- 
ments, made  by  those  who  had  better  knowledge  and 
means  of  knowing,  is  sufficient  to  require  us  to  give 
credit  to  the  earlier  survey  and  measurement  instead  of 
this  one.  I  have  been  much  interested  in  the  able  and 
exhaustive  argument  of  appellant's  counsel;  but  however 
persuasive  his  logic,  it  is  overcome  by  a  preponderance 
of  the  evidence,  which  must  carry  the  case  the  other  way. 
The  decree  of  the  court  below  must  therefore  be  affirmed. 
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[Med  March  27,  1889.] 

CHURCH,  Respondent,  v.  MELVILLE,  Appellant.      IS  m 

17   4131 
EtIDINCB  —  LrTEB  not  a  WuTTSN  IVSTBUIIBIIT  ^  RiOBTS  OV  THX  JuST.  —  ^' 

It  im  the  duty  of  the  trial  court  to  declare  the  legal  effect  of  all  written 
inatmmenta  rabmitted  in  evidence;  but  a  letter  is  not  generally  anch  an 
instmment.  To  make  it  snch,  it  must  constitute  a  contract  An  ordi« 
nary  letter  is  to  be  dealt  with  by  the  jury  like  any  other  act,  statement, 
or  admission  of  a  party;  i.  e.,  the  jury  u  to  give  it  such  effect  as  they  may 
think,  under  all  the  circumstances,  it  ought  to  receive. 

Lrtbb  —  Eftbct  of  as  Ktidekcc  —  The  letter  written  by  the  plaintiff  in 
relation  to  the  property  in  controversy  was,  under  the  circumstances,  a 
fact  to  go  to  the  jury  on  the  qoesticm  of  title,  to  bd  weighed  and  consid- 
ered by  them,  in  connection  with  the  other  facts  of  the  case,  but  it  was 
not  necessarily  conclusive. 

BviDKNCB — iNSTBUcnoifs.  —  Unloss  evidence  is  by  law  conclusive  upon  the 
parties,  it  would  be  error  for  the  trial  court  to  select  a  single  fact  or  part 
of  the  evidence  where  there  was  a  conflict,  and  instruct  the  jury  that  they 
must  find  their  verdict  on  that  fact  alone,  and  in  a  particular  way.  Such 
an  instruction  would  be  an  invasion  of  the  rights  of  the  jury. 

Good  Fatth  —  Pubchaskr  or  Chattxl—  Caveat  Esiftor.  — Good  faith  will 
not  protect  the  purchaser  of  a  chattel  from  one  without  title.  In  such 
case,  eavecU  emptor  is  the  rule. 

Appeal  from  Multnomah  County. 
Strang  &  Strang^  for  Appellant. 
Sears  &  Beach^  for  Respondent. 

.  Strahan,  J. — This  is  an  action  to  recover  damages  for 
the  conversion  of  a  certain  gold  ring  set  with  diamond," 
of  the  alleged  value  of  $135.  The  answer,  after  denying 
the  allegations  of  the  complaint,  admits  that  the  ring  is . 
of  the  value  of  $110,  and  for  that  sum  the  plaintiff  ob- 
tained a  verdict  and  judgment,  from  which  the  defend- 
ant  has  appealed. 

The  notice  of  appeal  contains  the  following  assignments 
of  error:  "1.  The  court  erred  in  not  charging  the  jury  that, 
from  the  evidence,  it  appeared  that  the  plaintiff  had,  prior 
to  the  commencement  of  this  action,  voluntarily  parted 
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with  his  interest  or  title  in  the  ring,  the  value  of  which 
is  souglit  to  be  herein  recovered,  and  hence  could  not  re- 
cover in  this  action;  2.  The  court  erred  in  not  charging 
the  jury  that  the  plaintiflF  could  not  recover  in  this  action; 
that,  therefore,  the  verdict  must  be  for  the  defendant;  3. 
The  court  erred  in  rendering  judgment  against  the  de- 
fendant." These  assignments  of  error  were  based  on  the 
refusal  of  the  court  to  give  two  instructions  which  the  de- 
fendant requested,  and  to  which  ruling  exceptions  were 
duly  taken.     These  instructions  are  as  follows: — 

"1.  It  appears  from  the  letter  of  the  25th  of  February, 
1888,  introduced  in  evidence  by  the  defendant,  that  the 
plaintiff  had,  prior  to  the  commencement  of  this  action, 
voluntarily  parted  with  all  his  title  or  interest,  if  any  he 
bad,  in  or  to  the  diamond  ring  in  the  complaint  de- 
scribed, and  hence  cannot  recover  in  this  action.  Your 
verdict  must  therefore  be  for  the  defendant. 

"2.  It  appears  from  the  letter  of  February  25,  1888, 
introduced  in  evidence  by  the  defendant,  that  the  plain- 
tiff on  that  date  gave  his  interest,  if  any,  in  the  ring  in 
controversy  to  his  wife,  Mrs.  Church,  to  be  held  by  her 
for  the  benefit  of  their  infant  son.  The  possession  of  the 
ring  being  rightfully  in  Mrs.  Church,  it  is  immaterial  in 
this  action  what  disposition  Mrs.  Church  made  of  the 
same.  The  plaintiff  has  no  interest,  and  hence  cannot 
recover  in  this  action." 

The  bill  of  exceptions  shows  that  evidence  was  intro- 
duced on  behalf  of  the  plaintiff  tending  to  prove  the 
allegations  of  the  complaint,  and  on  behalf  of  the  defend- 
ant directly  contradictory  of  the  evidence  of  the  plaintiff, 
and  tending  to  prove  the  allegations  of  the  answer.  The 
bill  of  exceptions  further  discloses  the  fact  that  at  the  time 
of  the  trial  the  Mrs.  Church  referred  to  was  the  wife  of 
the  plaintiff,  but  that  she  was  not  then  living  with  him 
as  his  wife,  nor  had  they  lived  together  as  husband  and 
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wife  after  February  25,  1888.  Ou  this  date,  the  plaintiff 
wrote  Mrs.  Church  a  long  letter  in  reference  to  their 
troubles,  in  which  occurs  the  passage  upon  which  the  de- 
fendant's requests  were  evidently  based.  So  much  of  this 
letter  as  is  necessary  to  a  proper  understanding  of  the 
question  is  as  follows: — 

"Br.  B.,  Mobile  Bay,  Portland, 
February  25,  1888. 

**3Iaggie, — Did  you  receive  note  from  me  dated  the 
23d  of  this  month?  If  bo,  no  doubt  you  understood  its 
import.  I  went  to  meet  you,  and  you  were  not  there.  I 
got  my  answer.  Now,  Maggie,  I  did  not  ask  you  to  come 
to  mo  through  any  mercenary  motive,  but  because  I  love 
you;  what  you  think  to  the  contrary,  your  mind  has  been 
poisoned  by  numerous  tongues,  and  you  seem  to  believe 
them  in  preference  to  me.  What  their  motives  are  or  who 
they  are,  I  do  not  know.  Nevertheless,  I  have  told  you  the 
truth  in  every  instance;  but  as  you  say  you  do  not  believe, 
I  can  do  no  more.  They  have  done  me  a  great  wrong, 
— a  wrong  which  will  cling  to  me  through  life,  making  it 
bitter;  but  the  time  may  come  when  you  can  see  that  I 
have  been  traduced,  and  those  who  are  the  cause, — 
well, '  their  deeds  will  find  them  out.'  Now,  Maggie,  I  wish 
that  you  would  send  by  this  boy  that  picture  of  myself 
when  a  child;  also  the  picture  which  you  have  of  a  later 
date, — the  former,  as  I  wish  to  send  it  back  to  my  t^other; 
the  latter,  because  it  cannot  bo  of  any  value  to  you.  The 
diamond  ring  belonging  to  me  which  you  wear,  as  it  has 
only  an  intrinsic  value  to  you,  I  give  to  our  boy.  Keep 
it  for  him  until  he  shall  have  arrived  at  an  age  of  under- 
standing. At  that  time  it  may  please  him  to  think  it  was 
once  his  father's." 

Mrs.  Church  testified  that  the  boy  referred  to  in  this 
letter  was  the  only  child  of  plaintiff  and  herself,  and  was 
about  two  y^ars  of  age;  that  she  sold  the  ring  described 
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iu  the  complaint  to  the  defendant  in  July  last  for  about 
$175,  with  some  other  jewelry,  and  that  she  delivered  to 
the  defendant  possession  of  the  property  at  the  time  of 
the  sale.  Mrs.  Church  also  testified,  in  substance,  that  she 
was  the  absolute  owner  of  the  ring  in  controversy  from 
March,  1884,  until  its  sale  by  her  to  the  defendant,  in 
1888. 

1.  The  instructions  asked  on  the  part  of  appellant  in 
effect  took  the  case  from  the  jury  nnd  directed  them  to 
find  a  verdict  for  the  defendant.  It  is  difScult  to  per- 
ceive on  what  legal  theory  such  instruction  could  be 
based.  Here  was  a  case  where  a  largo  amount  of  very 
conflicting  evidence  was  before  the  jury.  I  cannot  under- 
stand  why  it  was  not  their  province  and  duty  to  weigh 
and  consider  it.  There  was  nothing  to  moke  the  case 
exceptional,  or  to  take  it  out  of  the  ordinary  rule.  Coun- 
sel for  appellant  appears  to  base  his  claim  to  these  in- 
structions upon  the  supposed  legal  effect  of  the  letter 
submitted  in  evidence  on  the  part  of  the  defendant.  It 
is  said,  substantially,  that  it  is  the  duty  of  the  court  to 
declare  the  legal  effect  of  all  written  instruments  admit- 
ted iu  evidence  (2  Phillipps  on  Evidence,  •632);  that 
this  letter  is  within  that  rule,  and  that  the  instructions 
requested  simply  declare  the  legal  effect  of  the  letter. 
But  I  think  the  letter  is  not  a  "written  instrument'' 
within  that  rule.  It  is  not  a  contract,  nor  is  it  a  will, 
nor  did  it  fix  and  necessarily  control  the  rights  of  the 
parties.  It  was  nothing  more  than  a  statement  in  writ- 
ing by  the  plaintiff  declaring  his  wishes  as  to  the  disposi- 
tion of  a  chattel  which  he  claimed  to  own. 

It  is  said  in  2  Best  on  Evidence,  section  475:  "A  letter 
is  not,  at  least,  in  general,  a  written  instrument;  and  there- 
fore taking  the  maxim  of  the  common  law  to  be  as  stated 
by  Abbott,  C.  J.,  a  letter  does  not  fall  within  its  mean- 
ing."   The  letter  was  evidence,  a  fact  to  go  to  the  jury 
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on  the  question  of  title,  to  be  weighed  and  considered  by 
them  with  the  other  evidence  in  the  case,  but  it  was  not 
necessarily  conclusive.  Besides,  the  instructions  asked 
singled  out  one  item  of  evidence, — ignoring  the  testi- 
mony of  Mrs.  Church  that  she  was  the  owner  of  the  ring 
herself  at  the  very  time  the  letter  was  written, — and 
thus  required  the  jury  to  find  their  verdict  on  that  item 
alone,  disregarding  all  else.  The  defendant  no  doubt 
acted  in  good  faith  in  purchasing  the  ring  from  Mrs. 
Church;  but  the  effect  of  the  verdict  is,  that  she  sold  with- 
out authority,  and  his  possession  therefore  was  legally 
wrongful.  In  such  case  good  faith  is  of  no  avail.  Caveat 
emptor  applies  to  such  sales. 

It  follows  from  what  has  been  said  that  the  judgment 
of  the  court  below  must  be  affirmed. 


17  4i7| 
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STODDARD,  Respondent,  v.  NELSON,  Appellant.         ff?^ 

I  37    612 

WRiTTBir  Contract — ErrRnisio  Evidkvcb.  —  Ertrinsic  evidence  is  not  ad- 
missible, either  to  contradict,  add  to,  subtract  from,  or  vary  the  terrn^  of 
a  writtea  contract.  Al]  antecedent  or  contemporaneous  negotiations  or 
agreements  are  merged  in  the  writing. 

Appeal  from  Multnomah  County. 

J.  jR.  Stoddardf  per  ee. 

Moreland  &  Masters^  for  Appellant. 

Stbahan,  J.  — This  is  an  action  brought  to  abate  a  nui- 
sance,  and  to  recover  damages  for  maintaining  the  same. 

The  amended  complaint   is   substantially  as  follows: 

1.  That  defendant  is  the  owner  of  lot  8  in  block  118 

of  the  city  of  Portland;  that  plaintifT,  as  trustee,  leased 
xvn.  oa.-a7 
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the  front  flfty-ono  f^t  of  said  lot  of  defendant,  for  a  ternii 
fol^  rental  valtie,  and  placed  buildings  upon  it.  Defendant 
thereafter,  duHhg  the  term,  and  without  plaintiff's  con* 
sent,  built  a  high  board  fence  on  the  rear  line  of  said 
leased  property,  which  sensibly  shtit  out  light  and  air 
from  plaintiff's  stores,  and  rendered  the  same  unsightly, 
unhealthy,  and  to  a  sensible  degree  less  fit  for  occupation 
and  business,  and  impaired  the  rental  value  thereof,  and 
caused  the  same  to  be  vacated,  to  plaintiff's  damage  $622. 
2.  That  said  lease  provided  for  a  renewal,  at  a  rental  to  be 
agreed  upon;  at  the  expiration  of  said  lease,  defendant 
promised  orally  to  stay  the  damage  being  done  to  said 
premises  by  said  fence,  and  to  remove  the  same  before 
July  1, 1888.  The  rental  value  was  fixed,  and  thereupon 
the  renewal  lease  was  signed  pursuant  to  said  agreement; 
that  defendant  did  remove  said  fence  on  or  about  said 
last-named  date,  but  before  he  did  so,  he  built  and  has 
ever  since  maintained  another  one  similar,  parallel  to, 
and  within  two  feet  of  said  first  fence,  and  extended  the 
same  up  to  the  eaves  of  said  building,  which  sensibly 
shut  out  light  and  air  from  both  stories  of  said  building, 
and  rendered  the  same  unsightly,  unhealthly,  and  to  a 
sensible  degree  less  fit  for  occupation  and  business,  and 
impaired  the  rental  value  thereof,  and  caused  the  same  to 
be  vacated,  to  plaintiff's  damage  in  the  sum  of  sixty  dol- 
lars. 

The  defendant  demurred  to  each  count  in  the  complainti 
which  being  overruled,  he  filed  his  answer. 

The  defendant  by  his  answer  admits  all  of  the  allega- 
tions of  the  complaint  except  those  relating  to  the  loca- 
tion of  the  fbnce  oh  the  line,  the  amount  of  damage  caused 
thereby,  and  the  oral  agreement  to  remove  it. 

Upon  a  trial  before  a  jury,  the  plaintiff  had  a  verdict 
and  judgment  for  twenty-five  dollars  damages,  from  which 
judgment  the  d^fendunt  has  appealed  t^  this  court,  and 
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has  assigned  the  following  grounds  of  error  in  his  notice 
of  appeal:  **  1.  The  court  erred  in  not  sustaining  the  de- 
fendant's demurrer  to  the  plaintiff's  aniended  complaint, 
and  to  each  count  thereof;  2.  The  court  erred  as  is  set 
forth  in  the  bill  of  exceptions;  3.  The  court  erred  as  to 
the  admission  of  parol  evidance  as  to  any  contract  or 
agreement  to  take  down  the  fence  complained  of;  4.  The 
court  erred  in  allowing  the  witnesses  to  testify  as  to  any 
oral  agreement  or  undertaking  in  regard  to  said  fence; 
5.  The  court  erred  in  its  instruction  to  the  jury,  as  is 
set  out  in  the  bill  of  exceptions;  6.  The  court  erred  in 
giving  judgment  for  costs  and  disbursements;  7.  The 
court  erred  in  ordering  a  warrant  to  issue  to  abate  the 
nuisance." 

The  plaintiff,  upon  the  tria^  gave  evidence  tending  to 
prove  that  defendant  owned  lot  8  in  block  118  in  the  city 
of  Portland,  and  that  on  the  fourteenth  day  of  December, 
1885,  he  leased  to  John  Middleton  the  west  fifty-one  feet 
by  fifty  feet  for  the  period  of  two  years;  that  said  lease 
was  in  renewal  of  a  lease  theretofore  made  of  the  same 
ground  by  the  defendant  to  one  Harris,  who  assigned  the 
same  to  Quivey,  who  in  turn  assigned  to  Middleton;  that 
at  the  time  of  the  execution  of  said  leased  premises  a  two- 
story  building,  erected  by  (^ivey,  covered  the  whole  of 
said  ground,  and  that  said  building  a^w  belonged  to  Mid- 
dleton; that  said  building  was  ooastructed  in  such  a  man- 
ner as  to  receive  its  light  and  air  for  the  rear  portion 
thereof  chiefly  through  windows  in  the  rear  of  the  build- 
ing; that  the  remainder  of  said  lot  8  not  leased  to  Mid- 
dleton was  in  the  possessioti  of  defendant,  and  had  a 
dwelling-house  on  the  rec^r  part  of  the  same,  leaving  a 
large  open  space  between  said  dwelling-house  and  said 
buUdiug  owned  by  Middleton,  over  wbieh  open  spaco 
the  Middleton  building  received,  by  means  of  its  rear 
windows,  light  and  air  for  that  part  of  the  building;  that 
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about  August  19, 18S6,  said  Middleton  assigned  said  lease' 
and  building  to  the  plaintiff,  and  that  he  held  said  leased 
premises  by  virtue  of  said  lease  for  the  residue  of  Middle- 
ton's  term;  that  about  September  1, 1887,  the  defendant, 
without  plaintiff's  consent,  built  on  the  line  of  the  part 
of  said  lot  occupied  under  the  Middleton  lease  by  plaintiff 
a  high  and  tight  board  fence,  right  along  close  to  the 
building  occupied  by  plaintiff,  which  darkened  the  win- 
dows and  cut  off  the  free  circulation  of  air,  and  materially 
damaged  and  depreciated  the  value  and  use  of  said  build- 
ing; that  about  the  time  of  the  expiration  of  the  Middleton 
lease,  the  matter  of  the  renewal  for  three  years  more  pro- 
vided for  therein,  and  the  amount  of  rent  to  be  paid  upon 
such  renewal,  came  up  for  discussion  between  plaintiff 
and  defendant. 

The  plaintiff,  being  on  the  stand  as  a  witness  in  his 
own  behalf,  was  proceeding  to  state  conversations  and  an 
agreement  between  himself  and  defendant  in  relation  to 
the  fence  which  the  defendant  had  erected  on  said  line. 

The  defendant  at  this  point  objected  to  any  oral  testi- 
mony tending  to  prove  any  contract  in  relation  to  said 
fence,  for  the  reasons  it  appeared  that  a  new  lease  had 
been  executed  by  the  defendant  and  accepted  by  the  plain- 
tiff, and  that  all  agreements  and  covenants  relative  to  said 
fence  and  lease  were  merged  in  the  written  lease. 

The  plaintiff  then  stated  that  he  offered  to  prove  by 
parol  evidence  that  he  declined  to  take  the  renewal  lease 
unless  the  obstruction  of  said  light  and  air  caused  by  said 
fence  were  removed,  and  that  there  was  then  and  there 
an  agreement  on  the  part  of  the  defendant  to  remove  the 
same,  and  that  such  agreement  was  the  inducement  to 
the  acceptance  by  the  plaintiff  of  the  renewal  lease. 

The  defendant  renewed  his  objections  to  said  evidence 
because  the  same  was  incompetent. 

The  court  overruled  the  objections,  and  allowed  the 
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evidence  offered  to  be  eubmitted  to  the  jury,  to  which  the 
defendant  excepted,  and  this  exception  presents  the  first 
question  to  which  our  attention  will  be  directed. 

1.  The  rule  of  law  is  too  well  settled  to  admit  of  contro- 
versy that  extrinsic  evidence  is  not  admiss]i>]e  to  either 
contradict,  add  to,  subtract  from,  or  vary  the  terms  of  a 
written  contract.  (1  Hill's  Code,  sec.  692;  1  Greenl.  Ev., 
sec.  275;  Bast  v.  Bank,  101  U.  S.  93;  Wilson  v.  Dean,  74 
N.  Y.  531;  Naumberg  v.  Young,  43  Am.  Rep.  380;  Warren 
Glass  Works  v.  Keystone  Coal  Co,,  Md.,  June  24, 1886;  HuU 
ion  V.  Mg^ines,  68  Iowa,  650;  Williams  v.  Kent,  67  Md.  351; 
Looney  v.  Rankin,  15  Or.  617;  Speckles  v.  Sax,  1  E.  D. 
Smith,  253;  Dutton  v.  Oernish,  9  Gush.  89;  Smith  v.  Caro, 
9  Or.  278;  Thompson  v.  Libhy,  36  Minn.  .287;  Parker  v. 
Morrill,  98  N.  0.  232;  Miller  v.  Edgerton,  Kan.,  Dec.  10, 
1887;  Walker  v.  Engkr,  30  Mo.  130;  Harrisin  v.  Morrison, 
Minn.,  Nov.  2,  1888;  Freeman  v.  Freeman,  Mich.,  Jan.  5, 
1888;  Jungerman  v.  Bovee,  19  Cal.  354;  Steward's  M.  E. 
Church  V.  Town,  49  Vt.  29.)  These  authorities  might  be 
greatly  multiplied,  but  enough  is  cited  to  show  with  what 
uniformity  and  firmness  the  law  has  been  applied. 

The  respondents  cited  a  number  of  authorities  from 
Pennsylvania,  showing  that  the  rule  under  consideration 
has  not  been  always  as  rigidly  applied  in  that  state  as  it  has 
elsewhere;  and  it  is  said  in  Cowen  and  Hill's  Notes  to 
Phillippson  Evidence,  p.  *650,  note  487,  "that  the  Penn- 
sylvania  cases  on  the  subject  of  oral  evidence,  in  respect  to 
written  instruments,  are  not  always  safe  guides  when  the 
inquiry  is  simply  as  to  the  rule  at  law" 

In  Bai  v.  Bank,  supra,  the  supreme  court  of  the  United 
States  says:  ''It  is  not  always  easy  to  determine  when,  in 
Pennsylvania,  parol  evidence  is  admissible  to  explain  a 
written  instrument,  but  in  Anspach  v.  Bast,  52  U.  S.  356, 
it  is  expressly  declared  that  no  case  goes  the  length  of 
ruling  that  such  evidence  is  admitted  to  change  the 
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promise  itself,  without  proof  or  even  allegation  of  fraud 
or  mistake/'  To  the  same  effect  is  the  case  of  Hucher  v. 
National  Oil  Refining  Co.^  73  U.  S.  93,  as  well  as  many 
others  that  might  be  cited. 

It  is  not  possible,  without  doing  violence  to  principles 
as  old  and  as  firmly  fixed  as  the  common  law  itself,  to 
Qscape  the  force  and  effect  of  these  authorities.  It  is  true, 
their  application  in  this  particular  case  may  work  a  hard- 
ship on  the  plaintiff,  but  he  was  familiar  with  the  law, 
and  could  readily  have  protected  himself  by  ingrafting 
the  stipulation  into  the  Written  lease. 

On  the  argument  here  the  respondent  insisted  that  the 
agreement  in  relation  to  the  removal  of  the  fence  was 
collateral,  and  might  therefore  exist  in  parol.  But  was  it 
collateral?  The  respondent  says  it  was  a  condition  upon 
which  the  renewed  lease  was  accepted.  It  related  to  the 
convenience  and  tenantable  condition  of  the  demised 
premises,  and  was  probably  essential  to  their  'enjoymenL 
How  can  it,  then^  be  claimed  that  this  part  of  the  agree- 
ment was  collateral? 

There  are  no  allegations  of  fraud  on  the  part  of  the 
defendant,  in  respect  to  the  execution  of  said  lease,  or  the 
manner  he  has  acted  in  relation  to  the  demised  premises, 
and  no  question  on  that  subject  can  be  considered  in  this 
case.  Having  reached  a  conclusion  that  is  decisive  of  the 
case,  it  is  unnecessary  to  consider  or  to  determine  any  of 
the  other  questions  that  were  argued  on  the  appeal. 

The  judgment  must  therefore  be  reversed,  and  the 
cause  remanded  for  a  new  triaL 

Note.  —  A  reai^ment  wm  allowed  in  this  caae  on  the  quertion,  "Did  the 
written  agreement  merge  the  aiiteoedent  parol  agreement^ '  On  lixy  t,  ISSQ^ 
the  court  announced  that  it  adhered  to  ita  first  cpimon.  —  BxP. 
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MARY  E.  MILLER,  Appellant,  v.  C.  S.  MILLER  bt 
ix.,  Rbspondehts. 

Thb  Rvlb  tbat  TH9  hmunfov  or  tbs  PAJtmi  to  a  doed  of  oonTeyaace  zonrt 
be  aacertained  from  the  terms  of  the  instrament  and  the  circumstances 
SBrroQnding  the  transaction  applies  to  the  case  of  a  deed  executed  by  a 
husband  to  his  wife  prior  to  the  adoption  of  the  statute  enabling  hus- 
bands and  wives  to  convey  real  property  from  one  to  Hie  other,  and  hence 
it  is  incompetent  for  the  husband,  after  executing  to  his  wife  an  absolute 
deed  in  form  to  roch  property,  to  testify  in  direct  terms  what  he  intended 
by  it. 

J^  Deed  from  a  Husbakd  to  his  Wifx  was  a  nullity  at  common  law,  upon  the 
ground  that  it  regarded  them  as  but  one  person;  but  equity  regarded 
them  for  many  purposes  as  a  dnoli^,  and  onloroed  such  deeds,  when  in- 
tended by  the  hnsbaad  as  a  provision  or  settlement  ia  iaTor  of  the  wife, 
where  the  rights  of  editors  were  not  affected  thereby^  and  the  convey- 
ance in  other  respects  was  fair  and  just.  Nor  was  it  necessary,  in  order  to 
uphold  such  a  deed,  that  it  should  be  a  formd  deed  of  settlement;  the 
jpresnmption  wa^  whens  the  conveyance  was  "by  an  orjUnary  doed,  tbat  it 
was  intended  as  an  advancement  and  provision  for  the  wife. 

Thb  Law  Attaches  to  Absolute  Deeds  amd  Tbaksfebs  a  full  alienation  of 
the  entire  interest  or  property,  so  far  as  tho  alienation  is  permitted  by  the 
principles  of  law  or  equi^. 

It  was  liOT  Necessart,  in  order  to  give  the  wife  a  separate  use  in  the  prop- 
erty, that  the  couTeyance  from  the  husband  to  her  should  contain  words 
indicating  aaoh  intention,  for  the  law  presumed  that  it  was  intended  for 
her  separate  and  exolqsive  use. 

Whsbb  C.  S.  M.  EXIE0UTE9  TO  HIS  WiFE,  M.  E.  M.,  a  deed  of  conveyance  to 
certain  real  property,  and  tho  deed  purported  to  be  in  consideration  of  the 
receipt  of  one  dollar,  and  in  compliance  with  a  certain  promise  and  agree- 
ment theretofore  made,  and  contained  an  hqhmidHm  clause  to  the  effioot 
that  she  was  to  have  ^d  hold  the  property  to  herself  and  her  heirs  and 
assigns  forever:  hM,  that  he  was  precluded  from  olaiming — without 
alleging  fraud  or  mistako — that  there  was  no  consideration  for  the  deed; 
hM  further,  that  the  deed  created  in  equity  a  trust  ^  the  premiNs  in 
favor  of  the  wife.  But  as  the  facts  and  circumstances  showed  that  it  was 
evidently  intended  as  a  provision  for  the  wife  and  their  children,  which 
lie  was  also  expected  to  enjoy;  and  the  evidence  in  the  case  strongly  in- 
dicstixtg  that  the  wile  liad  not  remained  faithful  to  her  husband;  tiiat  her 
affections  for  him  had  become  alienated,  resulting  finally  in  a  dissolntion 
of  the  marriage  ties  between  them:  held,  that  equity  ought  not  to  aid 
her  in  the  enforoeroent  of  the  trust,  where  the  court  was  not  satisfied  tliat 
it  vaso&eated  fora  valwdde  consideration,  ^xoepi  as  to » certaia  ctost of 
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debts  incarred  by  the  wife  for  the  support  of  the  family,  and  in  making 
permanent  improvements  npon  the  premises  which  she  had  attempted  to 
charge  upon  the  property. 

Appeal  from  the  Circuit  Court  for  the  county  of  Wasco. 
W,  Lair  Hill  and  F^P.  May 8^  for  Appellant. 
Bennett  &  Wilson,  for  Respondents. 

Thayer,  C.  f. — The  appellant  and  the  respondent  C.  8. 
Miller  were  formerly  husband  and  wife;  they  maintained 
that  relation  many  years,  and  reared  a  family  of  children. 
In  1874  they  lived  in  Idaho  Territory,  where  they  had 
been  living  as  husband  and  wife  for  some  time. 

On  the  thirtieth  day  of  June,  187*4,  said  respondent 
executed  to  the  appellant  a  deed,  purporting  to  convey  to 
the  latter  certain  real  property  situated  in  said  county  of 
Wasco,  Oregon,  consisting  of  a  farm  and  fruit  orchard, 
and  kuown  as  the  Graham  property,  including  also  a  cer- 
tain toll-bridge  across  the  Deschutes  River. 

The  deed  was  in  the  ordinary  form  of  a  deed  of  bargain 
and  sale.  The  language  of  its  premises  is  as  follows :  "  This 
indenture  witnesseth:  That- 1,  Charles  S.  Miller,  for  the 
consideration  of  one  dollar  to  me  in  hand  paid,  the  re- 
ceipt whereof  is  hereby  acknowledged,  and  in  compliance 
with  a  certain  promise  and  agreement  made  on  the  twenty- 
fifth  day  of  April,  A.  D.  1874,  have  bargained  and  sold, 
and  by  these  presents  do  bargain,  sell,  and  convey,  unto 
Mary  Elizabeth  Miller,  my  wife,  the  following  described 
premises,"  etc. 

The  Jiabendum  clause  in  the  deed  was  in  the  usual 
form:  ''To  have  and  to  hold  the  said  premises,  with  their 
appurtenances,  unto  the  said  M.  E.  Miller,  and  to  her  heirs 
and  assigns  forever." 

It  appears  that  after  the  execution  of  the  instrument 
the  said  appellant  and  her  children  resided  upon   the 
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premises,  and  that  the  said  respondent  made  them  his 
home  for  the  next  six  or  seven  years  after  it  was  executed, 
bat  he  was  engaged  in  mining  enterprises,  which  oc- 
casioned his  absence  from  there  a  great  part  of  tho  time. 
It  seems  that  the  deed  was  not  put  upon  record  until  the 
ninth  day  of  May,  1877,  at  which  date  said  respondent  de- 
livered it  to  the  clerk  of  the  county  of  Wasco  to  be  recorded. 
It  further  appears  that  said  parties  were  divorced  in 
April,  1885,  and  that  afterwards,  and  on  the  twentieth 
day  of  February,  1886,  in  an  action  in  tho  said  circuit 
court,  brought  by  the  said  respondent  against  the  appel- 
lant, the  respondent  obtained  a  judgment  for  the  posses- 
sion of  the  said  real  property;  that  thereupon  the  appellant 
commenced  an  action  in  said  circuit  court  against  the  re- 
spondent herein,  to  enjoin  the  respondent  Miller  from 
enforcing  execution  of  said  judgment,  and  to  declare 
certain  deeds  executed  by  said  respondent  to  the  other 
respondents  severally  void,  alleging  in  her  complaint 
that  prior  to  the  time  of  the  execution  of  the  said  deed  of 
1874,  she  and  the  said  respondent  Miller  made  an  agree- 
ment with  each  other  to  the  effect  that  said  respondent 
should  convey  to  her  the  property  described  in  the  said 
deed,  and  certain  other  property,  in  consideration  that  she 
would  cancel  and  satisfy  an  indebtmeut  of  four  thousand 
five  hundred  dollars  owed  by  him  to  her;  that  she  would 
let  him  have  the  additional  sum  of  three  hundred  dollars; 
and  that  she  would  provide  a  comfortable  home  and  sup- 
port for  his  mother  during  her  life,  if  the  mother  should 
survive  him;  that  in  pursuance  of  and  in  compliance  with 
the  said  promise  and  agreement  the  said  respondent  Mil- 
ler executed  to  the  appellant  the  said  deed  of  June  30, 
1874,  and  the  appellant  on  her  part  canceled  said  iivlebt- 
ment  of  four  thousand  five  hundred  dollars;  that  it  was 
intended  and  understood  by  both  parties  at  the  time  that 
said  deed  vested  the  title  and  all  legal  rights  in  said  prop- 
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erty,  including  the  premises  in  controversy,  absolutely  in. 
the  appellant  as  her  separate  property;  that  under  and 
by  virtue  of  said  conveyance,  with  the  consent  and  by  the 
direction  of  the  said  respondent,  the  appellant  immedi- 
ately thereafter  took  possession  of  the  property,  and  as- 
sumed  the  exclusive  control  and  management  therec^, 
which  possession  she  held  without  interruption  until 
July  11,  1885;  that  appellant,  after  taking  possession  of 
the  premises,  paid  said  respondent,  partly  in  cash  and 
partly  in  property,  the  remaining  eight  hundred  dollars, 
as  she  had  agreed  to  do;  that  during  the  time  she  was  ia 
possession  of  the  premises  she  was  compelled  to  and  did 
expend  large  sums  of  her  own  money  in  building,  repair* 
ing,  and  keeping  up  the  improvements  thereon  and 
appurtenances  thereto,  and  in  manciging  the  same  and 
preventing  waste  thereof,  all  of  which  was  done  with 
the  knowledge  and  approval  of  said  respondent;  that  sub- 
sequently to  the  execution  of  said  conveyance  the  said 
respondent  failed  and  neglected  .to  provide  for  the  sup- 
port and  maintenance  of  appellant  and  the  five  childrea 
of  her  and  him,  and  she,  having  no  means  of  support, 
contracted  indebtment  to  Z.  F.  Moody,  for  moneys  and 
merchandise  furnished  by  said  Moody  to  her,  with  which 
to  support  herself  and  children,  in  the  sum  of  three  thou- 
sand dollars,  most  of  which  indebtment  was  so  contracted 
while  said  respondent  was  absent  from  his  family,  and 
that  to  secure  payment  of  said  indebtment  she  executed 
to  Moody  a  mortgage  upon  the  premises  on  September 
10, 1884,  which  mortgage  was  duly  recorded  and  remains 
yet  unpaid. 

The  appellant  alleged  also  in  her  oompiaint  that,  iu 
paying  off,  at  the  request  of  said  respondent,  certain 
debts  contracted  by  him  to  divers  persons,  and  certaia 
obligations  contracted  by  him  in  her  name  without  her 
knowledge,  and  in  replacing  fences  aad  the  bridge  on 
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the  premises,  she  became  indebted  to  William  Grant  for 
moneys  advanced  by  him  to  her  in  the  sum  of  $4443.69, 
and  'being  pressed  by  him  for  payment  thereof,  she  con- 
fessed judgment  for  said  sum  in  his  favor  on  February 
9, 1885,  in  said  circuit  court,  which  was  duly  docketed, 
and  is  a  lien  on  tho  premises;  that  on  July  11,  1885, 
she  executed  to  Paul  F.  Mohr  a  deed  conveying  to  him 
the  premises;  that  Mohr  held  possession  thereof  until 
March  8,  1886,  when  he  reconveyed  them  to  her,  since 
which  tim^  she  bad  been  in  the  exclusive  possessioa 
thereof. 

The  respondents,  after  denying  same  of  the  said  al- 
legations absolutely,  and  others  qualifiedly,  set  up  as  a 
further  defense  the  following  matter:  "That  the  deed  of 
conveyance  from  the -said  respondent  to  the  appellant 
alleged  in  her  complaint  was  intended  to  be  and  was  a 
deed  of  trust,  and  was  made,  executed,  and  delivered  to 
the  appellant  upon  the  understanding  and  agreement 
that  she  should  faithfully  hold  the  same,  without  placing 
any  encumbrance  thereon,  in  trust  for  the  said  respond- 
ent and  his  children,  according  to  his  direction;  that 
appellant,  in  violation  of  said  trust,  and  of  her  agreement 
in  relation  thereto,  had  executed  and  delivered  mort- 
gages upon  said  premises,  and  had  attempted  to  sell  the 
dame,  and  had  squandered  the  income  therefrom,  and 
that  she  now  desired  to  liaVe  the  legal  title  thereto  vested 
in  her,  that  she  might  sell  the  same  and  apply  the  pro- 
ceeds thereof  to  her  own  use  and  benefit,  in  violation  of 
the  aforesaid  trust.'* 

The  case  was  heard  upon  the  said  issues,  and  the  depo- 
sitions and  proofs  of  'the  respective  parties  taken  therein, 
and  the  circuit  court  thereupon  decreed  the  dismissal  of 
the  complaint,  from  which  decree  the  «aid  appeal  has 
been  taken. 

The  main  point  of  contention  between  tbe  parties  was 
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in  regard  to  the  real  object  of  the  execution  of  the  deed 
by  the  respondent  C.  S.  Miller  to  the  appellant. 

The  appellant's  counsel  does  not  claim  that  the  deed 
passed  the  legal  title  from  the  grantor  to  the  grantee,  bat 
he  insists  that  the  transaction  was  intended  to  be  a  sale 
of  the  premises  by  the  former  to  the  latter  for  a  valuable 
consideration,  and  that  a  court  of  equity  should  enforce 
its  consummation. 

The  respondents'  counsel,  on  the  other  hand,  denies 
that  there  was  any  consideration  for  the  conveyance,  and 
contends  that  the  circumstances  of  the  affair  show  that 
the  said  respondent  did  not  intend  to  convey  to  the  ap- 
pellant any  beneficial  interest  in  the  premises. 

A  mass  of  testimony  was  taken  in  the  suit,  but  the  part 
thereof  which  bears  upon  the  said  issue  is  so  conflicting 
and  unsatisfactory  that  it  is  difficult  to  determine  what 
the  reaV  consideration  of  the  deed  was. 

The  deed  recites  as  a  consideration,  as  before  men- 
tioned, the  payment  of  one  dollar,  and  the  compliance 
with  a  certain  promise  and  agreement  made  on  the 
twenty.fifth  day  of  April,  1874.  The  acknowledgment  of 
the  receipt  of  one  dollar  is  evidently  a  mere  formality; 
but  it  is  highly  important  to  ascertain  what  the  promise 
and  agreement  was,  as  that  undoubtedly  was  the  moving 
clause  of  the  execution  of  the  instrument.  The  appel- 
lant in  her  complaint  alleged,  in  effect,  that  it  was  a 
promise  to  convey  to  her  the  premises,  upon  her  agree- 
ment to  cancel  and  satisfy  the  indebtment  owed  to  her 
bysaid  respondent,  to  advance  to  him  an  additional  sum^ 
and  to  provide  a  home  and  support  for  his  mother. 

These  allegations,  whether  true  or  not,  were  consistent 
with  the  recital. 

The  respondents'  allegations  in  their  answers  were,  that 
the  deed  was  intended  to  be  a  deed  of  trust,  and  was  de- 
livered to  appellant  upon  the  understanding  and  agree- 
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ment  that  she  would  faithfully  hold  the  same,  without 
placing  any  encumbrances  thereon,  in  trust  for  said  re- 
spondent and  his  children,  according  to  his  direction. 

It  does  not  appear  from  the  answer  when  this  "  under- 
standing"  was  had,  or  the  "agreement"  was  made,  nor 
whether  any  understanding  was  had  or  agreement  made 
at  any  time  distinct  from  the  time  of  the  execution  of  the 
deed.  And  the  testimony  of  the  said  respondent  in  his 
deposition  was  equally  vague  and  uncertain. 

He  stated,  in  answer  to  an  interrogatory  as  to  what  the 
said  agreement  was,  as  folio wss  "The  agreement  was  that 
she  was  to  keep  it  out  of  debt,  and  hold  it  subject  to  my 
direction  and  disposal."  But  ho  avoids  both  in  his  alle- 
gations and  testimony,  stating  what  the  certain  promise  and 
agreement  was  made  on  the  twenty-fifth  day  of  April,  1874, 
which  he,  in  order  to  comply  with,  on  the  thirtieth  day  of 
June,  1874,  bargained  and  sold  the  premises  to  the  appel- 
lant. 

The  recital  in  the  deed  implies  that  he  executed  it  in 
order  to  fulfill  an  obligation  ho  was  under  to  the  appel- 
lant. He  certainly  did  not  execute  it  in  compliance  with 
a  promise  and  agreement  made  by  her;  it  was  evidently 
his  own  promise  and  agreement  that  he  was  endeavoring 
to  comply  with.  In  view  of  the  said  recital  in  the  deed, 
the  allegations  in  the  answer  and  the  testimony  of  C.  S. 
Miller,  the  respondents'  counsel  must  necessarily  claim 
that  the  said  promise  and  agreeement,  made  on  the  twenty- 
fifth  day  of  April,  1874,  was  to  the  effect  that  Miller  would 
deed  to  his  wife  the  premises  in  dispute,  in  consideration 
of  her  agreement  that  she  would  faithfully  hold  the  same 
in  trust  for  him  and  his  children  according  to  his  direc- 
tion, and  not  pla^e  any  encumbrance  thereon,  and  that 
the  deed  was  subsequently  executed  in  compliance  with 
such  promise  and  agreement.  The  main  issue  between 
the  parties  therefore  is,  whether  the  said  promise  and 
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agreement  is  as  claimed  by  the  appeUant,  or  is  as  claimed 
by  the  respondents. 

The  respondents'  counsel  contended  with  great  earnest- 
ness that  the  weight  of  evidence  did  not  show  that  the 
deed  was  executed  to  the  appellant  for  a  money  consider- 
ation, and  he  was  so  far  successful  in  his  efforts  in  that 
particular  that  I  should  be  exceedingly  loth  to  hold  that 
any  consideration  was  given  therefor,  as  claimed  by  the 
appellant;  but  on  the  other  hand,  he  was  not  successful 
in  showing  that  the  deed  was  executed  in  accordance 
with  the  agreement,  and  for  the  purposes  claimed  by  the 
respondents. 

It  appears  to  mo  that  the  court  will  not  be  obliged  to 
go  outside  of  the  claim  of  either  party  regarding  the  facts 
of  the  case,  in  order  to  ascertain  the  purpose  and  intent 
of  the  deed.  It  does  not  seem  possible  that  C.  S.  Miller 
executed  it  as  a  mere  matter  of  form,  or,  as  he  testified, 
that  it  was  not  intended  to  transfer  the  beneficial  interest 
in  the  property,  and  that  the  real  ownership  of  it  was  to 
remain  in  him  as  before. 

In  view  of  the  character  and  terms  of  the  instrument, 
and  of  the  facts  and  circumstances  surrounding  the  trans* 
action,  he  stultifies  himself  by  such  a  pretense. 

He  had  said,  under  his  hand  and  seal,  that  he  bar- 
gained, sold,  and  conveyed  the  premises  to  the  appellant, 
to  have  and  to  hold  unto  herself  and  to  her  heirs  and 
assigns  forever;  had  acknowledged  before  an  officer  of 
the  law  that  he  executed  the  instrument  for  the  uses  and 
purposes  therein  «nentioned;  and  had  delivered  it  to  and 
it  had  been  accepted  by  the  appellant.  How  can  the  said 
respondent,  therefore,  be  heard  to  say  that  the  deed  was  in- 
tended to  convey  a '^fictitious  title,"  ''a  title  of  conveniettce 
that  he  could  direct''? 

The  intentions  of  the  parties  to  such  a  transaction 
must  be  gathered  from  ti^ir  acts  and  deeds,  and  not 
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from  what  one  of  them  may  afterwards  say  it  was.  At 
the  time  the  deed  was  executed,  the  parties  were  living  at 
Silver  City,  Idaho,  which  was  in  a  mining  district.  Milk- 
ier was  operating  in  mines,  engaged,  as  he  himself  says, 
in  a  risky  business.  His  family,  consisting  of  his  wife 
and  five  children,  were  dependent  upon  him  for  support. 
He  was  evidently  an  enthusiast  upon  the  subject  of  mines, 
— expected  to  acquire  a  fortune  therefrom,  though  con* 
scions  that  failure  was  possible.  Why  should  he  not, 
therefore,  under  such  circumstances,  settle  the  property 
in  controversy  upon  his  wife,  and  thereby  secure  a  per- 
manent home  for  his  family  and  a  haven  of  refuge  for 
himself,  in  event  of  shipwreck  upon  the  treacherous  sea 
of  mining  schemes  and  speculations  ? 

The  course  which  the  parties  pursued  after  the  execu- 
tion of  the  deed  clearly  evinces  that  the  object  and  pur- 
pose were  to  invest  the  appellant  with  ownership  of  the 
property.  The  family  moved  outo  the  premises  soon 
after,  and  Mrs.  Miller  took  the  whole  charge  of  them. 
She  managed  the  farm,  bought  and  sold  stock,  cultivated 
fruit,  and  kept  the  toll-bridge,  while  her  husband  divided 
the  main  part  of  his  time  between  Idaho,  San  Francisco, 
and  New  York  City.  He  admits  that  she  conducted  the 
business  appertaining  to  the  premises,  but  claims  that 
she  was  acting  as  his  agent  in  the  affair.*  Witnesses  tes- 
tified that  he  stated  on  several  occasions  that  the  property 
belonged  to  her.  He  told  George  H.  Durham,  Esq.,  in 
1877,  that  the  Deschutes  bridge  property  belonged  to  his 
wife,  and  he  told  Dow,  a  nurseryman  residing  at  The 
Dalles,  in  a  conversation  had  with  him  in  1878,  that  she 
was  the  sole  owner  of  the  property.  His  own  testimony, 
taken  altogether  and  fairly  construed,  shows  that  he  con- 
sidered that  he  had  conveyed  the  property  to  her. 

In  his  deposition  he  was  asked  the  following  questions, 
and  gave  the  following  answers  thereto:-^ 
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"Q.  Then  the  deed  was  not  intended  to  create  a  trust, 
but  was  merely  intended  to  place  the  property  out  of  reach, 
as  you  supposed,  of  any  possible  creditors  you  might  have 
afterwards?"  **A.  It  was  intended  as  a  deed  of  trust. 
When  I  made  it,  I  thought  it  was  a  good  deed,  and  Mrs. 
Miller  was  to  hold  it  in  trust,  subject  to  my  direction.*' 

"Q.  Then  it  was  intended  by  you  to  convey  something 
more  than  the  nominal  title?"  "A.  I  did  not  so  consider 
it  as  between  her  and  myself.  I  had  confidence  in  her 
as  my  trustee  at  that  time." 

**Q.  Why  did  not  the  deed  recite  that  it  was  intended 
to  create  a  trust?"  "A.  I  wrote  this  deed  myself;  did 
not  advise  with  an  attorney  or  anybody  about  it;  hut  I 
trusted  in  my  wife,  and  did  not  consider  the  legal  points 
about  it." 

If  Miller  considered  the  deed  a  deed  of  trust,  and  had 
confidence  in  his  wife  as  his  trustee,  he  must  have  sup- 
posed that  he  was  conveying  some  interest  or  estate  in 
the  premises  to  her;  otherwise,  there  would  be  nothing 
upon  which  the  trust  could  operate,  nor  any  reason  for 
reposing  confidence  in  her.  But  a  trust  cannot  be  proven 
in  that  way,  conceding  that  one  could  be  shown  in  such  a 
case,  notwithstanding  the  absolute  terms  of  the  deed.  It 
must  be  shown  by  proofs  of  the  facts  and  circumstances 
occurring  at  the  time  of  the  transaction.  In  order  to 
prove  such  a  trust  as  claimed  by  Miller, — if  susceptible 
of  proof  by  parol  testimony, —  ho  should  have  shovn  what 
was  said  and  done  by  the  parties  to  the  deed  at  the  time 
of  its  execution.  His  testimony  upon  that  point  is  in  the 
nature  of  inference  more  than  of  fact. 

The  respondents'  counsel  seemed  to  rely  as  a  defense  to 
the  suit  upon  the  fact  that  the  deed  did  not  pass  the  legal 
title,  and  that  the  conveyance  was  not  such  a  one  as  equity 
will  enforce.  He  claims  that  it  is  not  enough  for  the  ap- 
pellant to  show  that  the  deed  was  actually  executed,  bat 
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tbat  she  must  go  firrther  and  show  that  there  was  some 
eqnitable  consideration  therefor,  and  that  the  beneficial 
interest  was  intended  to  be  conveyed  thereby. 

Deeds  between  husband  and  wife  were  regarded  at  com- 
mon law  as  nullities,  upon  the  ground  that  the  parties  were 
but  one  person.  Equity,  however,  considered  them  for 
many  purposes  as  a  duality,  and  sustained  deeds  and  bond 
executed  by  one  to  the  other  which  were  not  valid  in  law 
But  courts  of  equity,  in  the  establishment  of  the  doctrine, 
as  in  other  cases  of  seeming  encroachment  upon  the  rules 
of  the  common  law,  have  jidvanced  by  slow  and  cautious 
steps,  though  I  cannot  see  why  they  should  not  have  held, 
since  estates  to  uses  were  recognized  by  law,  that  a  deed  to 
real  property,  made  by  a  husband  directly  to  his  wife,  was 
as  effectual  to  convey  to  her  the  use  of  th6  property  as  if 
made  to  a  third  pei^son  for  her  use.  Had  Miller  executed 
the  deed  in  question  to  Jones,  in  trust  and  for  the  use  of 
Mrs.  Miller,  no  question  would  arise  as  to  the  rights  and 
interest  of  the  latter  in  the  property  as  between  the  par- 
ties, and  in  my  opinion  the  courts  more  recently  are  in- 
clined to  take  that  view  of  the  law.  The  only  difference 
I  can  discover  between  the  two  cases  is,  that  in  the  one, 
Jones  would  be  the  trustee  of  the  legal  title  for  Mrs.  Miller, 
and  in  the  other,  Miller  himself  would  be  the  trustee 
thereof  for  her. 

In  Jones  v.  Cliftm,  101  U.S.  226,  the  court  held  that 
the  intervention  of  trustees,  in  order  that  the  property 
conveyed  by  a  husband  to  his  wife  might  be  held  as  her 
separate  estate,  beyond  his  control  or  interference,  though 
formerly  held  to  be  indispensable,  was  no  longer  required. 
Justice  Field,  in  delivering  the  opinion  of  the  court  in 
that  case,  at  page  227  tises  the  following  language:  — 

"  The  right  of  a  husband  to  settle  a  portion  of  his  prop- 
erty upon  his  wife,and  thus  provide  against  the  vicissitudes 
of  fortune,  when  this  can  be  done  without  impairing ' 
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existing  claims  of  creditors,  is  indisputable.  Its  exercise 
is  upheld  by  the  courts  as  tending  not  only  to  the  future 
comfort  and  support  of  the  wife,  but  also,  through  her,  to 
the  support  and  education  of  any  children  of  the  mar- 
riage/' 

And  after  referring  to  the  case  of  Sexton  y.  WheaUm,  8 
Wheat.  229,  the  learned  judge  at  page  228  proceeds:  "That 
case  does  not  differ  in  principle  from  the  one  before  us. 
The  husband  in  this  as  in  that  one  was  free  from  debt 
when  he  made  the  deeds,  which  were  voluntary  settlements 
upon  his  wife.  It  cannot  make  §ny  substantial  difference 
that  in  the  case  cited  the  money  of  the  husband  was 
expended  in  the  purchase  of  the  property,  and  the  con- 
veyance was  taken  in  the  name  of  the  wife;  and  that  in 
the  present  case  the  property  was  owned  at  the  time  by 
the  husband,  and  was  transferred  directly  by  him  to  her. 
The  transaction  in  its  essential  features  would  have  been 
the  same  as  now  if  the  husband  had  sold  his  lands  and 
invested  the  proceeds  in  other  property,  and  taken  a  con- 
veyance in  her  name.  The  circuity  of  the  proceedings 
would  not  have  altered  its  character,  nor  affected  its 
validity.  In  all  cases  where  a  husband  makes  a  voluntary 
settlement  of  any  portion  of  his  property  for  the  benefit  of 
others  who  stand  in  such  a  relation  to  him  as  to  create  an 
obligation,  legal  or  moral,  to  provide  for  them,  as  in  the 
case  of  a  wife  or  children  or  parents,  the  only  question 
that  can  properly  be  asked  is.  Does  such  a  disposition  of 
the  property  deprive  others  of  any  existing  claim  to  it? 
If  it  does  not,  no  one  can  complain  if  the  transfer  be  made 
matter  of  public  record,  and  not  be  designed  as  a  scheme 
to  defraud  future  creditors.  And  it  cannot  make  any  dif- 
ference through  what  channels  the  property  passes  to  the 
party  to  be  benefited,  or  to  his  or  her  trustees, — whether 
it  be  by  direct  conveyance  from  the  husbandi  or  through 
the  intervention  of  others." 
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I  may  not  understand  the  position  of  the  respondents' 
counsel  in  claiming  that  the  appellant  must  show  an  equi- 
table consideration  for  the  deed,  and  that  the  beneficial 
interest  in  the  premises  was  intended  to  be  conveyed 
thereby;  but  if  he  claims  that  she  must  show  that  her 
husband  owed  her  some  special  duty,  making  it  incumbent 
on  him  to  deed  her  the  property,  and  show  dehors  the  deed 
such  intention,  I  will  be  unable  to  agree  with  him.  Nor 
do  I  understand  the  case  resolves  itself  down  to  the  simple 
question  whether  or  not  the  appellant  has  shown  satis- 
factorily that  the  transaction  between  her  and  Miller  was 
an  actual  purchase  of  the  property  for  five  thousand  three 
hundred  dollars,  as  claimed  by  her. 

The  fact  that  the  appellant  was  the  wife  of  Miller  at  the 
time  he  executed  the  deed  to  her,  and  the  mother  of  his 
children,  whom  she  bad  the  care  and  control  of,  was  a 
sufficient  consideration  for  the  deed,  if  intended  as  a  pro- 
vision for  her.  (Moore  v.  Page,  111  U.  S.  117,  and  the 
authorities  there  cited.)  And  it  is  not  necessary  that  the 
deed  should  be  a  formal  deed  of  settlement. 

Where  the  conveyance  is  by  an  ordinary  deed,  and 
not  by  a  formal  deed  of  settlement,  the  presumption  is, 
that  it  was  made  by  way  of  advancement  and  provision 
for  the  wife.  (Wilder  v.  Brooks,  10  Minn.  55;  citing 
WhitUn  V.  WhiUen,  3  Cush.  197.) 

In  Demi^hg  v.  Williams,  26  Conn.  229,  the  court,  Ells- 
worth, J.,  in  considering  the  validity  of  a  gift  of  shares  of 
stock  by  a  husband  to  a  wife,  says:  ''As  to  the  fourteen 
shares  ^rarchased  by  Mr.  Gowles,  he  never  took  a  title  to 
them  himself,  but  had  them  at  once  transferred  by  the 
vendor  into  the  name  of  his  wife.  Now,  had  such  trans- 
fers been  made  by  a  parent  into  the  name  of  a  child,  the 
child  would  acquire  the  interest  as  an  advancement,  such 
intent  being  inferred  by  law  from  the  relationship  of  the 
parties.    The  same  is  true  in  case  of  the  wife,  where  the 
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husband  purchases  land  and  has  the  deed  made  directly  to 
her,  there  being  in  the  case  no  creditors  and  no  fraud 
upon  any  other  party.  The  law  attaches  to  absolute 
deeds,  and  transfers  a  full  alienation  of  the  entire  in- 
terest or  property,  so  far  as  the  alienation  is  permitted 
by  the  principles  of  law  or  equity.  Such  are  all  the  gifts 
or  deeds  by  husbands  to  wives  of  real  or  personal  estate 
found  in  the  books,  from  the  case  of  Slanmng  v.  Style 
(decided  in  1734,  and  found  in  3  P.  Wms.  334)  to  the 
present  time,  and  they  are  exceedingly  numerous.  They 
sustain  the  principle  that,  so  far  as  the  form  and  sub- 
stance of  the  gift  or  alienation  are  important,  that  which 
would  be  good  if  made  to  a  third  person  is  good  in  a 
court  of  equity  if  made  by  the  husband  to  his  wife." 

In  Simms  v.  R{eket9f  35  Ind.  181,  it  was  held  that  prior 
to  the  recent  legislation  in  that  state  authorizing  mar- 
ried women  to  hold  real  estate  to  their  separate  use,  when 
a  conveyance  was  made  by  a  stranger  to  a  married  woman, 
or  to  a  trustee  for  her,  it  was  necessary,  in  order  to  give 
her  a  separate  use  in  the  property,  that  such  conveyance 
should  contain  words  clearly  indicating  such  intention,  but 
that  such  words  were  unnecessary  in  a  conveyance  from 
a  husband  to  his  wife,  for  the  law  presumed  that  it  was 
intended  fbr  her  separate  and  exclusive  use.  The  court 
also  further  held  in  that  case  that  conveyances  from  a 
husband  to  his  wife  are  not  sustained  in  equity  if  there  is 
some  feature  in  them  impeaching  their  fairness,  and  cer- 
tainly as  that  they  are  not  in  the  nature  of  a  provision 
for  the  wifb,  nor  where  they  interfere  with  the  rights  of 
creditors,  or  when  the  property  given  or  granted  is  not 
distinctly  separated  from  the  mass  of  the  husband's- prop- 
erty. 

In  the  above  case,  the  deed  was  executed  in  the  state  of 
Pennsylvania  to  lands  situated  in  Indiana,  and  purported 
to  be  in  consideration  of  the  sum  of  one  dollar.    In  Dale 
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V.  Lirkcolfif  62  III.  22,  a  similar  caae,  the  deed  purported 
to  be  in  consideration  of  one  dollar;  and  in  Crooks  y. 
Crooks^  34  Ohio  St.  610,  also  a  similar  case,  the  deed 
purported  to  be  in  consideration  of  five  dollars;  yet  in 
each  of  these  cases  it  was  held  that  the  deed  was  sustain- 
able in  equity,  on  the  ground  that  it  was  intended  as  a 
suitable  provision  for  the  wife,  although  such  fact  did 
not  appear  in  the  deed  itself.  In  8imm%  v.  BicktiSj  supra^ 
the  court,  at  page  185,  indulges  in  some  very  wholesome 
remarks  when  it  says  that  ''it  is  important  that  some  fixed 
and  definite  rules  should  be  established,  by  which  we  are 
to  be  governed  in  the  decision  of  euch  ejues,  as  it  is  not 
safe  to  leave  such  questions  to  the  mere  discretion  of  the 
court,  for  in  such  case  the  peculiar  views  or  prejudices  of 
the  judge  would  determine  the  rights  of  parties." 

The  best  rule  upon  the  subject  that  can  be  adopted, 
where  the  contention  is  entirely  between  the  husband 
and  the  wife,  would,  in  my  judgment,  be  to  hold  that 
the  parties  were  bound  by  the  terms  of  the  deed;  and 
where  its  terms  are  absolute,  that  it  conveyed  "  the  entire 
interest  or  property''  to  the  grantee,  ''so  far  as  the  aliena- 
tion is  permitted  by  the  principles  of  law  or  equity,"  which, 
prior  to  the  late  statutes  authorizing  husband  and  wife  to 
deed  real  property  directly  to  each  other,  would  be  a  right 
in  equity  to  the  use  of  the  property.  This,  it  seems  to  me, 
is  the  only  rational  rule  on  the  subject  Where,  however, 
the  rights  of  creditors  or  other  parties  are  involved,  the 
rule  is  different. 

Then  it  is  necessary  to  show  that  the  deed  was  in- 
tended  as  a  settlement,  and  that  the  property  conveyed 
or  set  apart  to  the  wife  was  no  more  than  a  reasonable 
provision  for  her  support.  To  allow  the  grantor,  in  such 
a  case,  in  order  to  render  the  deed  inefiectual,  to  come  in 
and  swear  that  he  did  not  mean  what  he  had  said  under 
his  hand  and  seal«  or  to  claim  that  the  deed  intended 
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Bomething  diffSerent  from  what  its  terms  implied,  is  a  vio- 
lation of  the  established  roles  of  evidence.     How  could 
the  appellant  in  this  case  show  by  any  more  cogent  proof 
that  the  beneficial  interest  in  the  premises  was  intended 
to  be  conveyed  to  her  than  by  the  deed  itself?    She  was 
not  certainly  required  to  strengthen  it  by  testimony  that 
Miller  made  oral  declarations  at  the  time  the  deed  was 
executed  to  the  effect  that  she  was  to  have  such  interest, 
as  she  had  already  his  solemn  acknowledgment  to  an  in- 
strument signed  and  sealed  by  him,  '^granting  the  prem- 
ises with  their  appurtenances  unto  her  and  her  heirs  and 
assigns  forever/'    Nor  can  Miller  claim  that  there  was 
no  consideration   for  his  execution  of  the  instrument. 
His  acknowledgment  of  the  nominal  consideration,  and 
that  he  executed  it  in  compliance  with  a  certain  promise 
and    agreement    theretofore   made,  preclude  him   from 
making  such  claim  without  alleging  fraud  or  mistake. 
Whether   the   consideration   was  the  thousand    dollars 
earned  by  Mrs.  Miller  in  keeping  boarders  in  the  Flint 
mining  district,  from  June,  1870  to  1871;  the  thousand 
dollars  she  claimed  he  realized  upon  the  sale  of  the 
mining  stock  which  had   been  given  to  her;  the  eight 
hundred    dollars  for  the  bay  team   and  outfit   bought 
by  her  in  1872,  with  money  she  had  before  their  mar- 
riage;  the  five   hundred   dollars  she  claimed  he  real- 
ized  in   raffling  off  some  of  her  personal  effects;  the 
twelve-hundred-dollar  team    and  outfit  taken  by  her  to 
Idaho  in  August,  1874,  and  turned  over  to  him,  which 
she  claims  to  have  bought  with   her  own  money;  and 
eight  hundred  dollars  or  more  she  claims  to  have  after- 
wards advanced  to  him, — I  do  not  undertake  to  say;  but 
that  there  was. either  a  valuable  or  a  good  meritorious 
consideration  for  his  executing  the  instrument,  which 
created  in  equity  a  trust  in  the  premises  in  favor  of  the 
appellant.    Whetheri  however,  it  was  such  a  trust  as  a 
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court  of  equity  ought,  in  view  of  all  the  facts  iu  the 
eaae,  to  enforce,  is  a  very  difficult  question  to  decide.  The 
deed  evidently  was  intended  ais  a  provision  for  the  wife 
and  children,  and  it  was  expected,  no  doubt,  that  the 
husband  would  also  be  allowed  to  enjoy  the  benefit  of  the 
property.  The  lettei^  written  by  the  wife  to  the  husband, 
on  the  tenth  day  of  March,  1879,  wherein  she  says,  with 
much  warmth  and  earnestness:  "I  am  doing  my  best  to 
put  the  place  in  good  order,  and  am  willing  and  wish  to 
turn  it  over  to  you  when  you  come  home.  I  never, 
never, — so  help  meGodI — had  a  thought  of  trying  to  get 
this  property  from  you,  in  order  to  be  independent  of  you, 
nor  for  any  purpose,  save  having  a  home  for  you,  me, 
and  the  children,  in  case  of  business  disaster  or  failure," — 
expresses,  in  my  opinion,  the  real  object  and  purpose  of 
conveyance.  In  her  deposition  she  was  asked  this  ques- 
tion: "Where  did  you  live  from  the  time  you  left  Flint 
district,  in  1871,  until  the  spring  of  1874?'*  To  which 
she  gave  the  following  answer:  "I  had  no  home, — but 
lived  in  Wasco  County,  Oregon,  and  Owyhee  County, 
Idaho  Territory,  and  between  the  points,  traveling/' 
This  answer  reveals  the  secret  to  the  execution  of  the 
deed.  She  was  weary  of  a  nomadic  life,  and  while  her 
husband  was  pursuing  a  kind  of  ignis^faiuuSf  as  he  seems 
to  have  been,  she  could  never  expect  to  have  a  home; 
hence  the  property  in  question  was  settled  upon  her. 
And  if  she  had  remained  a  faithful  wife,  a  court  of  equity 
would  not  have  permitted  her  to  be  disturbed  in  the  en- 
joyment of  it.  The  testimony,  however,  shows  circum- 
stances of  an  unfavorable  character  against  her.  Her 
affections  for  her  husband  became  alienated,  and  the  ties 
of  marriage  between  them  were  finally  dissolved. 

Under  sach  circumstances,  it  seems  to  me  equity  ought 
not  to  aid  her  in  the  enforcement  of  the  trust,  unless  the 
court  were  satisfied  that  it  was  created  for  a  valuable  con* 
aideration. 
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But  there  is  another  feature  in  the  case  which  should  be 
considered.  Long  before  the  parties  separated,  the  appel* 
lant  created  indebtedness  which  she  attempted  to  charge 
upon  the  property.  This  indebtedness  is  alleged  to  have 
been  incurred  in  supporting  the  family,  and  in  keeping 
the  premises  in  repair;  it  is  principally,  if  not  en* 
tirely,  due  to  Z.  F.  Moody  and  William  Grant.  Miller 
denies  any  knowledge  concerning  it;  but  he  knew  that 
she  was  supporting  the  family,  was  keeping  up  the  prem- 
ises, and  was  liable  to  become  indebted  therefor.  He 
knew  that  she  had  contracted  debts  in  several  instances; 
he  signed  her  name  himself  to  a  promissory  note  for  a 
thousand  dollars.  He  allowed  her  to  represent  the  prem- 
ises as  the  owner  thereof;  and  it  was  shown  that  be  said 
on  several  occasions  that  she  did  own  them. 

In  view  of  these  facts,  she  ought  to  be  indemniBed 
against  liability  on  account  of  such  debts,  where  they 
have  been  created  for  the  purposes  of  supporting  the 
family,  or  for  making  permanent  improvements  upon  the 
premises,  and  the  parties  to  whom  they  were  due  be 
secured  in  their  payment.  The  appellant  had  such  an 
interest  in  the  property  as  would  enable  her  to  create  a 
lien  thereon;  but  the  lien  will  be  unavailing  unless  the 
trust  is  enforced,  at  least  pro  (anto.  It  will  therefore  be 
likely  to  operate  unjustly  to  the  appellant,  and  to  her 
creditors  who  have  parted  with  their  merchandise  and 
money  upon  the  faith  of  her  being  the  absolute  owner  of 
the  property,  if  Miller  is  now  allowed  to  fully  assert  the 
legal  title  thereto  which  remains  in  him.  Under  the  cir- 
cumstances, I  think  the  appellant,  as  between  Miller  and 
those  claiming  under  him  since  the  execution  of  the  deed 
to  her,  and  her  creditors  to  whom  such  indebtedness  is 
due,  should  be  deemed  such  an  owner  of  the  property  as 
will  subject  it  to  the  payment  of  debts  of  the  character 
referred  tO|  according  to  their  priority  of  record;  but 
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before  said  property  is  applied  to  the  paymeut  of  any 
debts,  the  parties  claiming  tbein  should  be  required  to 
show  by  a  preponderance  of  evidence  that  they  were 
created  for  the  purpose  of  supporting  Miller's  family,  or 
making  permanent  improvements  upon  the  premises  in 
question.  The  facts  as  to  whether  the  debts  claimed^  or 
any  part  thereof,  were  created  for  the  purposes  men- 
tioned, can  be  ascertained  when  an  attempt  is  made  to 
enforce  them;  nor  in  case  of  a  mortgage  by  a  suit  to 
cancel  it;  and  in  case  of  a  judgment,  by  a  motion  to  re- 
strict the  lien  thereof  to  the  proper  amount  in  accordance 
with  the  rule  here  laid  down. 

Courts  have  a  control  over  their  judgments,  and  au- 
thority to  ndjust  the  rights  of  parties  to  them  upon 
motion. 

A.  decree  should  be  entered  herein  in  accordance  with 
the  principles  of  this  opinion.  Neither  party  will  be  en- 
titled to  recover  costs;  and  each  will  be  required  to  pay 
one  half  of  the  clerk's  fees  of  the  clerk  of  this  court  herein. 

.    Lord,  J.,  did  not  take  part  in  the  decision  of  this  case, 
on  account  of  sickness  at  the  time  of  its  hearing. 


[Filed  April  9,  1889.] 

ASHLEY,  Respondent,  v.  WILLIAMS,  Administrator 
OF  Miller,  Appellant. 

pAsntsBamp  Aaxnmmro— Burdbn  of  Pxoov.  — In  a  Boit  for  a  partneTship 
accoanting,  where  there  are  issues  as  to  the  existenoe  of  the  partnership 
and  the  state  of  its  affairs  and  business,  or  the  state  of  the  accounts  be* 
tween  the  partners,  the  burden  of  proof  is  on  the  plaintiff;  and  if  he  can- 
mot  fnmish  sufficient  evidence  to  enable  the  court  to  state  a  partnavahip 
account,  hia  suit  necessarily  fails  to  that  extent. 

Pabtkership  Aooovvmsa — Failure  or  Proof. — In  such  case,  if  necessary 
to  close  up  the  business,  the  court  will  determine  that  the  accounts  are 
dosed,  and  that  neither  party  shall  recorer  anything  against  the  other  osk 
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Aoooant  thereof,  and  that  the  property  of  the  firm  be  sold,  and  after  pay- 
ing the  costs,  the  prooeeda  be  divided  according  to  the  interests  of  the 
members  of  soch  firm. 

Appeal  from  Multnomah  County. 

Williams  &  WilliavM^  for  Appellant. 

Watson^  Hume,  &  Wataan^  for  Bespondent. 

StbahaNi  J.  —  This  is  a  suit  to  dissolve  a  partnership, 
and  for  an  accounting.  The  plaintiff  had  a  decree  in 
the  court  below,  from  which  the  defendant  has  appealed. 
Pending  the  appeal  the  defendant  died,  and  his  adminis- 
trator was  substituted.  The  existence  of  the  partnership 
is  denied,  and  that  question  presents  the  principal  conten- 
tion. A  great  deal  of  evidence  was  submitted  on  each 
side,  which  we  have  carefully  considered;  but  it  is  im- 
possible to  determine  from  this  evidence,  so  as  to  leave 
the  mind  satisfied  with  the  result,  whether  a  partnership 
existed  between  these  parties  or  not.  But  inasmuch  as 
the  referee  and  the  court  below  both  found  that  there  was 
a  partnership,  we  have  concluded  not  to  change  it.  Thtf 
existence  of  the  partnership  being  established,  it  becomes 
necessary  to  inquire  what  relief  shall  be  awarded.  An 
accounting  of  some  kind  is  always  necessary  upon  a  dis- 
solution of  a  partnership,  otherwise  its  affairs  remain 
unsettled;  but  the  court  has  no  means  of  reaching  .a  con- 
clusion as  to  the  true  state  of  its  affairs  and  business 
except  from  the  evidence  offered.  And  where  there  are 
issues  as  to  the  existence  of  the  partnership,  and  the  con- 
dition of  its  accounts  and  business,  the  burden  of  proof  is 
on  the  plaintiff,  and  if  he  cannot  furnish  sufficient  evi- 
dence to  enable  the  court  to  state  a  partnership  account, 
his  suit  necessarily  fails.  (Maupin  v.  Daniel^  3  Tenn. 
Ch.  223;  Nima  v.  Nims,  1  South.  L.  Rev.  527;  Marvin  y. 
Hampton,  18  Fla.  131.) 
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In  this  case  the  only  evidence  submitted  by  the  plain- 
tiff on  this  point  are  the  books  kept  by  himself.  They 
consist  of  an  order-book  and  ledger.  The  first  is  a  book 
in  which  orders  .for  advertising,  the  business  in  which 
the  firm  was  eng^[ed,  are  noted,  giving  the  length  of 
time  the  advertisement  is  to  be  continued,  and  the  rate 
per  month  to  be  paid  for  the  service.  The  ledger  is  very 
unsatisfactory  as  a  basis  for  an  accounting,  it  is  accom* 
panied  by  no  day-book  or  blotter, — and  it  is  not  per- 
ceived how  it  is  possible,  from  an  inspection  of  the  ledger 
alone,  for  the  court  to  declare  the  true  state  of  the  ac- 
counts between  the  parties.  Turning  to  Miller's  accounts 
in  the  ledger,  he  stands  charged  with  $980.52  overdrawn 
by  him,  and  the  plaintiff  claims  that  one  half  of  this  sum 
is  due  him  on  this  accounting  at  all  events;  but  a  refer- 
ence to  the  evidence  as  well  as  the  ledger  will  show  that 
the  plaintiff  withdrew  from  the  business  $1,364.75,  which 
he  applied  in  payment  of  his  board,  $296  for  room-rent, 
and  $1,832.47  for  other  expenditures  outside  of  the  firm's 
business.  None  of  these  items  are  charged  to  the  plain- 
tiff, and  the  evidence  shows  many  smaller  ones  which  he 
also  failed  to  charge  to  himself.  Such  a  method  of  book- 
keeping is  too  unreliable  to  be  the  basis  of  an  accounting 
at  the  suit  of  the  party  keeping  the  books.  But  it  is  use- 
less to  enter  into  an  examination  of  the  items.  The  sums 
drawn  out  by  the  plaintiff  and  not  charged  to  himself 
are  enough  to  cancel  the  charge  against  the  defendant 
several  times. 

Owing  to  the  impossibility  of  reaching  a  satisfactory 
conclusion  as  to  the  true  state  of  the  accounts  between 
these  parties,  we  have  determined  to  direct  that  they  be 
adjudged  settled  and  closed,  and  that  neither  take  or  re- 
cover anything  as  against  the  other;  that  the  lease  of  the 
use  of  the  Multnomah  Street  Railway  Company's  cars  for 
advertising  purposesi  together  with  the  good-will  of  the 
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business,  and  all  other  property  and  effects  of  the  partner- 
ship, be  sold,  and  the  costs  of  this  suit  be  first  paid  from 
the  proceeds,  next  the  firm's  debts,  if  any,  and  the  resi- 
due be  equally  divided  between  the  parties. 
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^  ^\  [FUed  April »,  1889.] 

SMITH,  Rbspondbnt,  v.  SMITH,  Appellant. 

BxPLBViN  —  Vxamer. — In  an  action  of  replevin,  when  the  iaBues  are  the 
ownerehip,  right  to  the  posaesaion  and  value  of  the  property,  and  the 
wrongful  taking  hy  the  defendant,  a  verdict  which  aimply  finds  for 
the  plaintiff  in  the  anmof  $512  will  not  anthoriae  a  judgment  in  his  favor. 

Appeal  from  Polk  County. 
N.  L.  Butter y  for  Respondent. 
J.  /.  Da/y,  for  Appellant. 

Strahan,  J. — This  is  an  action  of  replevin  to  recover 
seven  hundred  and  sixty-four  and  thirteen  sixtieths 
bushels  of  wheat  of  the  value  of  $611.40,  which  plaintiff 
alleges  that  he  owns,  and  that  he  is  entitled  to  the  posses- 
«ion  of  the  same,  and  that  it  is  wrongfully  detained  by 
the  defendant.  The  prayer  is,  that  plaintiff  recover  said 
wheat,  or  $611.40,  the  value,  in  case  delivery  cannot  be 
had,  and  $100  damages  for  such  taking  and  detention, 
with  costs  and  disbursements.  The  answer  denies  the 
material  allegations  of  the  complaint,  and  then  alleges  in 
substance  that  defendant,  at  the  time  of  said  alleged  tak- 
ing, was  the  sheriff  of  Polk  County,  and  that  he  had  ia 
his  hands  as  such  sheriff  an  execution  issued  out  of  the 
circuit  court  of  Polk  County,  Oregon,  against  the  property 
of  one  J.  0.  Smith,  and  that  he  seized  and  took  said  wheat 
tinder  and  by  virtue  of  said  execution  as  the  property  of 
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said  J.  O.  Smith,  and  that  said  J.  O.  owned  said  wheat  at 
the  time  of  such  levy  and  seizure,  and  that  he  sold  the 
same  agreeably  to  the  command  of  said  writ.  The  reply 
admits  all  of  the^  new  matter  contained  in  the  answer, 
except  the  allegation  that  at  the  time  of  its  seizure  J.  0. 
Smith  owned  the  wheat  in  controversy.  Upon  these 
issues,  the  cause  was  tried  before  a  jury»  and  the  following 
verdict  rendered: — 

"We,  the  jury  in  the  above-entitled  action,  find  for  the 
plaintiff  in  the  sum  of  $512. 

"Gborob  Tillotbon,  Foreman." 

Upon  this  verdict,  a  judgment  was  rendered  for  the 
plaintiff  for  the  sum  of  $512,  together  with  costs  and  dis- 
bursements taxed  at  $147.75.  From  this  judgment  the 
defendant  ha?  appealed,  assigning  numeious  grounds  of 
error  in  his  notice,  all  presenting  the  question  of  the  in- 
sufficiency of  the  verdict  to  authorize  the  judgment. 

1.  Jones  V.  Snider,  8  Or.  127,  is  decisive  of  this  case. 
That  case  settled  the  construction  of  our  statute  (HilPs 
Code,  sec.  214),  and  has  since  been  generally  followed. 
Boise,  J.,  delivering  the  opinion  of  the  court  in  that  case, 
said:  '*This  verdict  does  not  find  on  the  issues  as  to  the 
ownership  of  the  property,  or  assess  its  value,  but  finds 
on  the  issue  as  to  damages.  The  statute  directs  that  the 
verdict  shall  be  special  and  find  on  all  these  issues,  and 
where  the  statute  directs  that  the  jury  shall  find  a  special 
verdict,  and  on  certain  named  issues,  the  rendering  by 
the  jury  of  a  general  verdict  for  damages  will  not  raise 
the  presumption  that  the  jury  have  found  on  the  issues 

not  specially  named  in  the  verdict A  verdict  to  be 

valid  must  find  on  all  the  issues  in  the  case,  so  that  the 
controversy  shall  be  finally  determined.'' 

PhippB  V.  Taylor,  16  Or.  484,  is  another  case  where  the 
same'^  principle  was  applied.  In  that  case  it  was  said: 
''But  this  verdict  is  insufficient  for  another  reason.    By 
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the  complaint  the  plaintiff  claimed  to  be  the  owner  of  the 
lumber  in  controversy,  as  well  as  to  be  entitled  to  its  pos- 
session. The  verdict  is  silent  as  to  the  ownership  of  the 
property,  and  that  issue  remains  undetermined.  In  such 
case  no  judgment  can  be  rendered  for  the  plaintiff.^' 

Unless  these  authorities  are  to  be  overruled,  and  the 
numerous  cases  iipon  which  they  depend  entirely  disre- 
garded, and  new  interpretation  placed  upon  the  statute, 
it  must  be  manifest  that  this  judgment  cannot  stand. 
Counsel  for  respondent  cited  Preseott  v.-  Hulner,  13  Oh 
200,  and  claimed  that  its  doctrines  applied  to  this  case 
would  sustain  the  judgment.  In  applying  that  case,  the 
real  facts  before  the  court  must  not  be  overlooked.  It 
was  an  action  of  replevin,  where  the  property  in  contro- 
versy had  been  delivered  to  the  prevailing  party  under 
the  writ.  In  such  case  the  court  held  that  a  general  ver- 
dict in  his  favor,  without  an  assessment  of  value,  would 
be  sufficient.    The  reason  of  this  doctrine  is  clear  enough. 

It  is  stated  in  Phippa  v.  Taylor^  supraf  as  follows:  "By 
the  express  provisions  of  the  code  (section  214),  the 
plaintiff  is  only  entitled  to  the  alternative  judgment  if 
the  property  has  not  been  delivered  to  him.  If,  during 
the  progress  of  the  action,  it  had  been  delivered  to  him, 
and  the  finding  is  in  his  favor  as  to  the  title  to  the  prop- 
erty, when  that  is  in  issue,  and  the  rights  to  the  posses- 
sion, the  judgment  is,  that  he  recover  the  particular 
property,  and,  in  a  proper  case,  his  costs.  The  property 
being  then  in  his  possession,  and  his  right  and  title 
thereto  conclusively  settled  by  the  judgment,  there  is  no 
occasion  or  authority  for  an  alternative  judgment.'' 

Counsel  for  respondent  also  claimed  that  inasmuch 
as  the  answer  set  up  that  the  defendant  had  ^Id  the 
property  as  sheriff,  and  the  reply  admitted  it,  it  was 
thereby  rendered  impossible  for  the  property  to  be  re- 
turned, and  that  thereafter  the  plaintiff  could  proceed 
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only  to  recover  the  value  of  the  property  in  controversy. 
If  it  be  true  that  the  property  could  not  be  returned  aa 
claimed  by  the  plaintiff,  then  a  case  is  made  falling  ex- 
actly within  the  statute  providing  for  an  alternative  judg- 
ment. In  such  case  the  plaintiff  recovers  the  property,  or 
its  value  in  case  delivery  cannot  be  had.  To  give  full 
effect  to  the  plaintiff's  reasoning  would  practically  repeal 
that  portion  of  the  statute  providing  for  an  alternative 
judgment.  In  every  case  when,  during  the  trial,  it  ap- 
peared that  for  any  cause  a  delivery  of  the  property  could 
not  be  had,  the  plaintiff  would  only  take  judgment  for  its 
value.  This  is  not  the  rule  prescribed  by  this  statute,  nor 
is  it  supported  by  any  authority. 

The  views  expressed  lead  to  a  reversal  of  the  judgment, 
and  a  new  trial  in  the  court  below. 
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{FiM  April  11, 1S80.]       ,  j»^| 

OEORGE  FOBSTER,  Rbspondbnt,  i^.  SAMUEL  ORR|      [»  Sal 

Appellant. 

Kauoious  PBosioimoK— Oomplaiht  iob— Must  Show  TEsmNATioir  ov 
Fkosioution.  — An  Mtion  for  malicioas  profleootioii,  where  the  court  in 
which  the  proaeention  oocurred  had  jnrifldiction  of  the  mbject-matter  and 
of  the  person,  cannot  be  maintained  vnleea  the  proaecntion  has  been  ter- 
minated by  the  acquittal  of  the  plaintiff  in  the  action.  The  principle  which 
requires  the  prosecution  to  have  been  terminated  favorably  to  the  plaintiff 
before  he  can  maintain  an  action  therefor  is,  that  while  the  prosecution  is 
pending  undetermined,  or  when  it  has  been  determined  adversely  to  the 
plaintiff  in  the  action,  the  want  of  probable  cause  therefor  cannot  be  shown 
In  a  collateral  suit  The  proceedings  in  the  proeecution  are  evidence  of 
their  own  rectitude  until  set  aside  in  the  due  course  thereof. 

KaUOIOUB   PBOSCOimON   AND   FaLSI   ImFBUONMBNT   DiSTINOniSIIXD.  —  The 

same  principle  which  is  applicable  to  actions  for  maUcious  prosecution 
applies  also  to  actions  for  malicious  arrest  issued  in  a  civil  action;  hence 
where  P.  commenced  an  action  against  O.  for  having  falsely  and  malici- 
ously, and  without  any  reasonable  or  probable  cause  therefor,  procured  a 
wiit  of  anest  to  be  issued  in  an  action  brought  by  0.  against  P.,  whereby 
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th«  Utter  WM  MTeflted  and  impriKmed,  and  the  proceadings  were  TCguler 
o&  their  £aoe:  held,  that  the  failure  of  the  complaint  to  show  that  the 
writ  of  arreet  had  heen  vacated  or  set  aside  by  the  court  in  the  action  in 
whieh  it  waa  ianied  wm  a  fatal  defeet,  and  that  the  complaint  was  insnffi* 
cient  to  Boetain  a  recorery  had  thereon.  Held/urther,  that  an  allegation 
in  the  anawer,  to  the  effect  that  the  ^aintiff^  after  being  ant»ted  upon  the 
writ  of  arreaty  paid  the  defendant's  demand  on  account  of  which  he  was 
amated,  and  the'disbursementa  of  the  proceedings  against  him  did  not  aid 
the  complaint  in  reapeot  to  auoh  defect,  but  on  the  contxmry,  showed  that 
the  arrest  waa  acqnieaced  in  by  the  plaintiff.  And  the  plaintiff  not  haTing 
denied  in  hia  reply  the  aaid  allegation  in  the  answer,  kUdp  that  under  the 
pleadings  he  had  nocauae  of  action. 

Appeal  from  a  judgmeat  of  the  Circuit  Court  for  the 
county  of  Polk. 

N,  L.  Butler  and  Warren  TVuitt,  for  Respondent. 

J.  /.  Daly^  for  Appellant. 

Tkatbr,  C.  J. — The  respondents  commenced  an  action 
in  the  said  circuit  court  against  the  appellant  for  a  ma* 
licious  arrest.  He  alleged  in  his  complaint,  in  substancCi 
that  on  the  second  day  of  October,  1888|  in  a  civil  action 
begun  by  appellant  against  respondent  in  said  circuit 
court,  appellant,  in  order  to  procure  the  arrest  and  im- 
prisonment of  respondent,  falsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause  therefor,  duly 
made  and  filed  his  affidavit,  duly  verified  by  him,  together 
with  the  undertaking  required  by  law,  in  which  affidavit 
he  falsely  and  fraudulently,  and  without  probable  cause, 
alleged  and  charged  that  he  believed  the  respondent  bad 
disposed  of  all  his  property  with  intent  to  defraud  him, 
appellant;  that  said  appellant,  on  or  about  said  second 
day  of  October,  1888,  willfully  and  without  probable  or 
any  cause  procured  and  caused  a  writ  of  arMst  to  be  is* 
sued  for  the  arrest  of  respondent,  and  thereby  caused  him 
to  be  arrested  in  said  county  of  Polk  by  the  sheriff  of  said 
county,  and  to  be  kept  and  detained  a  prisoner  by  the  said 
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sheriff  for  the  time  of  more  than  hours,  etc.,  setting 

out  the  circumstances  of  the  injury  resulting  therefrom, 
and  alleging  damages  in  the  sum  of  two  thousand  dollars. 
The  appellant  filed  an  answer  to  the  said  complaint,  in 
which  he  denied  all  the  material  allegations  therein  con- 
tained; and  set  forth  as  a  further  defense,  among  other 
things,  the  following:  that  on  the  second  day  of  October, 
1888,  the  appellant  commenced  an  action  in  said  circuit 
court  against  the  respondent  for  the  sum  of  one  thousand 
dollars,  then  due  from  the  respondent  to  the  appellant  for 
rent  of  certain  premises,  and  thereupon  filed  his  affidavit 
therein  for  a  writ  of  arrest  against  the  respondent,  and 
procured  his  arrest  in  said  action;  that  respondent,  after 
being  arrested,  and  after  .consultation  with  counsel  in 
regard  to  the  matter,  paid  the  appellant's  demand  against 
him  on  account  of  which  he  was  arrested,  and  the  dis- 
bursements of  the  proceedings  against  him  accrued  in 
said  cause  and  upon  said  arrest,  and  asked  that  he  be  re- 
leased from  custody,  and  that  all  further  proceedings, 
against  him  be  discontinued.  Whereupon,  by  order  of 
the  attorney  for  the  appellant,  the  respondent  was  released 
from  custody,  and  said  action  against  him  and  all  further 
proceedings  therein  were  discontinued.  The  respondent 
filed  a  reply  to  the  new  matter  contained  in  the  answer, 
denying  the  same  excepting  the  matter  the  substance  of 
which  is  above  set  out.  The  cause  was  tried  by  jury,  who 
returned  a  verdict  for  the  respondent  for  $490,  and  upon 
which  the  judgment  appealed  from  was  entered.  A  bill 
of  exceptions  sent  here  with  the  transcript  contains  the 
instructions  of  the  court  to  the  jury,  which  are  mentioned 
in  the  opinion. 

The  appellant's  counsel  herein  contends  that  the  com- 
plaint in  the  action  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  that  it  does  not  contain  an 
allegation  that  the  proceedings  under  which  the  arrest 
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was  made  had  heih  terminated  in  feVbr  of  the  fes{)ohd- 
ent,  and  that  the  cotirt  erred  in  giVin'g  certain  instiriitj- 
tions  to  the  jury,  set  but  in  the  bill  of  exceptions  herein. 
The  rule  that  the  comprint  in  such  an  nction  must  shbW 
that  the  prosecution  complained  of  had  been  terminated 
by  the  acquittal  of  tlie  plaintiff  has  slways  pfevailed. 
That  it  is  a  necessary  rule,  every  one^  by  a  momenfk 
reflection,  will  fully  appreciate.  Pr6ceedings  in  courCs 
"frhich  have  jurisdiction  of  the  person  and  the  sulgect- 
ihatter  must  be  shielded  from  collateral  attacks,  or  eliife 
thiey  would  haVe  lio  binding  force.  Hende,  when  silch  ti 
proceeding  has  been  regularly  taken  Against  a  pvty  a&4 
sustained  by  the  court  in  which  it  is  'had,  it  is  coiicIu:« 
sively  presumed,  when  collaterally  ifasaited,  to  havte  been 
regular  and  valid,  however  erroneous  it  may  be  in  fact, 
This  is  a  ftindiamental  principle  of  law  which  is  higlily 
essential  to  the  stability  of  rights  acquired  under  judicial 
adjudications.  If  the  rule  was  btberwise,  the  judgnreht 
of  courts  WkJuH  have  no  efficacyv  us  they  W6uld  be  subject 
to  impeachmient  whenever  an  attempt  Was  made  to  en- 
force thiam,  'and  Wodld  leiav^  di^putdis  between  parties  ^fbi*- 
ever  unsettled.  It  will  be  Aeen,  therefore,  that  the  -rofe 
was  not  e^ablishe^  by  arbitrary  dritation,  but  is  iet  pl&tt 
of  a  sound  alid  Wholesome  policy.  Thte  reference  here 
made  to  actions  for  malicious  |)rGn9Mtltioh  should  fci 
understood  fes  iapplying  only  to  tbdSe  ft^titftns  wheife  the 
prosecution  wais  rejgUlar  in  form,  and  the  court  tad  jiiritf- 
diction  therein.  Ih  a  case  where  the  profteidings  in  id 
prosecution  JEtre  so  irregular  and  defftcti've  that  the  colift 
does  hot  acqiiite  jurisdiction,  iand  *th6  pfeintiff  iis  ite- 
prisoned  under  them,  an  action  for  malicious  prosecttiioft 
might  lie  Without  shoWihg  an  acquittial  of  ihe  pfaiiitiff; 
but  in  such  case  the  action  Would  ^hitfre  jHroperiy  \i6  kik 
Action  for  false  imjpri^onmerit.  Tire  laMi^r  %cti<>n  is  t*e«- 
pass,  while  the  fotnier  one  is  cftfs'e.    Af nMing  u  partjr 
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upon  ft  void  proc^sB  is  a  direct  injiiry,,fttt&  the  plaintilf 
may  cbiint  upon  ai^dliult  uni)  ffrlde  impri^octraeht,  atid  may 
recover  damajged  therefor  without  alleging  that  the  pro^ 
ceeding  wa^  iermihat^.  But  iiot  86  ^her^  fh^  arrest  ia 
made  under  a  proceeding  Which  is  otily  Void!able;  theiSo 
the  injury  is  not  dii*ect:  il  is  toerely  cotis'e(][uehtial.  It 
consists  in  liolaldng  a  ftlsfe  and  imilicibus 'dharge  against 
the  plaintifT  without  bny  V^asonahle  ^v  probable  caus^ 
therefor,  lind  wheir^by  lr6  vrsts  ar^efstied  afad  imprisoned. 
The  proceeding  can  only  be  avbided  bjr  %,  direct  attack, 
and  until  set  aside,  afibrds  complete  pVot6ctl6n  t6  all  per- 
sons coniiectedi^ith  it.  Rs  vUidity  cannot  1>e  qiieitiohteft 
in  a  collateral  iuit.  Tt  wa3  claimeii  by  ¥he  MspondenVs 
counsel  upon  the  ai^meht  thilit  th^fe  Vas  k  distinction 
between  a  m'alicious  Itrrest  in  a  civil  actioil  and  a  mali- 
cious prbdeciition;  Wl  I  aril  uhftble'tb  discbr^  any  prin- 
ciple that  teitl  adriiit  o^  atiy  distinctibti  which  would 
1[>erielfit  the  I'eBpbndeht  on  this  appeal,  k  Writ  ot  arrest 
teguferly  stled  btit,  although  ptocurid  upbh  a  falde  affi- 
davit, laiid  maliciously,  and  without  any  reasonable  bt 
probable  Okhs'e,  miist  tje  deemed  Valid  in  acotlateriLl  action, 
unless  set  Hsi^e  by  the  xiouft  In  '^hfe  original  Action.  A 
Writ  of  arrest,  'and  proceedings  connected  therewith,  it 
good  Upon  their  fa6e,  hbTt^erllnWarfaht^d  iu  fttct, stand 
upbn  the  Bame  footing  as  ali  erroneous  judgment.  Ibb 
writ  is  liable  to  be  "set  asidfe  upon  inotibn,  by  proof  that 
the  afiSdavit  updn  Which  it  Was  issued  is  fitls'e,  and  the 
judgment  to  be  'rfev^'rsed  tipon  appeal;  but  until  ho  set 
iasid^  or  reversed,  tieithetctoh  be  a*BfaiIed  colTatei'ally, 
'ifhe  rule  laifi  do^n  iii  Sedtlkv.lkctlrdcTckn,  l6  How.  "ft. 
262,  by  TSfr.  Jti«tiVe  Clefke,  Dti  a  spe'ciatte'fih  d^cfsibn, 
regarding  the  Sufficiency  of  a  complaint  in littch  acaie,  is, 
it  seems  to  in'e,  ^^  Correct  one. 

lire  teafn^d  Justice  thifere  days:  "H'h^  fedmplaint  dois 
not  state  that  the  order  of  arrest,  which  it  alleges  the 
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defendant  maliciously  and  falsely  obtained  against  the 
plaintiff  in  another  action,  had  been  vacated,  or  that 
judgment  had  been  rendered  for  the  defendant  thereia. 
If  the  order  was  a  nullity  ab  initio,  and  could  afford  no 
justification,  these  allegations  would  be  unnecessary. 
But  the  order  set  forth  in  this  complaint  is  clearly  not 
void.  If  at  all  defective,  and  issued  on  a  false  affidavit, 
it  is  only  voidable,  and  this  must  be  determined  by  com- 
petent authority,  before  an  action  can  be  sustained  against 
the  persons  who  procured  it." 

In  Ferguson  v.  Tobey,  1  Wash.  275,  the  same  doctrine 
was  adhered  to;  and  there  is  no  doubt  in  my  mind  but 
that  it  is  sound.  The  respondent's  counsel  have  sug- 
gested that  the  appellant's  answer  to  the  complaint  in  the 
action  discloses  the  fact  that  the  proceedings  upon  the 
writ  of  arrest  were  terminated  before  the  action  was  com- 
menced, and  that  such  disclosure  cures  the  defect  in  the 
complaint  in  that  particular.  The  part  of  the  answer 
referred  to  by  said  counsel  is  the  portion  set  out  in  the 
statement  herein,  to  the  effect  that  the  respondent,  after 
being  arrested,  paid  the  appellant's  demand  against  him 
on  account  of  which  he  was  arrested,  anid  the  disburse- 
ments of  the  proceedings  against  him  accrued  in  said 
cause  and  upon  said  arrest.  That  fact  does  not  certainly 
aid  the  complaint  in  respect  to  the  said  defect.  It  not 
only  shows  that  the  writ  of  arrest  was  not  set  aside,  but 
that  it  was  acquiesced  in  by  the  respondent;  and  under 
the  view  herein  taken,  it  is  conclusive  evidence  of  its  own 
rectitude.  The  attack  upon  its  validity  is  made  in  a  col- 
lateral action,  and  I  do  not  see  how  it  can  possibly  be 
sustained  without  overturning  a  highly  important  funda- 
mental principle  of  law.  Nor  do  I  see  how  the  respondent, 
under  the  facts  shown  by  the  pleadings,  can  be  entitled 
to  a  judgment  in  the.  action.    In  view  of  this  conclusioni 
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it  is  uniiecssary  to  consider  any  of  the  other  questions 
which  have  been  presented  in  the  case. 

The  judgment  appealed  from  must  be  reversed,  the 
cause  remanded  to  the  said  circuit  court,  with  directions 
to  dismiss^the  complaint. 


[Filed  April  15,  1889.] 

GRANT    COUNTY,    Appellant    and    Respondent,    v. 
LAKE  COUNTY,  Appellant  and  Respondent. 

OouiVTT — AcnoN  AOAZK8T.  —  An  action  at  law  cannot  be  maintained  against 
a  county  unleaa  authorized  by  statute. 

Id.  — Section  2239  Code  of  Miscellaneous  Laws  of  Oregon,  which  provides  that 
each  county  shall  continue  to  be  a  body  politic  and  corporate  for  certain 
purposes,  authorizes  an  action  to  be  maintained  by  or  against  a  county  for 
any  cause  affecting  its  rights  or  duties  as  such  corporate  body. 

Id.  — For  the  purposes  for  which  a  county  is  made  a  body  corporate  and  poli* 
tic,  it  is  a  person,  and  is  capable  of  suing  and  being  sued  in  regard  to 
matters  pertaining  to  those  purposes,  the  same  as  an  individuaL 

Id. — The  creation  of  a  body  corporate  for  any  purpose  impliedly  confers 
upon  it  the  incidental  powers  belonging  to  a  corporation;  which  includes 
the  power  to  sue  and  be  sued  so  far  as  necessary  to  maintain  its  corporate 
rights  and  enforce  its  corporate  duties. 

OoNsriTUTioxAL  Law  —  €k>UNTT  —  Indbbtbdnbss  of  —  Whbv  Valid  — 
CouNTT  LiABUJTT  OF  UNDER  Law  Imfosino  Sams.  —Where  the  legis« 
latire  assembly  of  the  state  passed  an  act  which  provided  that  certain 
territory  should  be  taken  from  the  county  of  G.  and  annexed  to  the 
county  of  L.,  and  that  the  treasurer  of  the  county  of  L.  should  pay  to  the 
treasurer  of  the  county  of  G.  such  portion  of  the  indebtedness  of  the  lat* 
ter  county  as  the  taxable  property  of  the  territory  taken  bore  to  the 
whole  amount  of  taxable  property  of  said  county  of  G.,  not  to  exceed  five 
thousand  dollars,  as  said  taxable  property  appeared  by  the  assessor's  roll 
of  the  year  1SS4,  Ae/d,  notwithstanding  the  provisions  contained  in  section 
S50  of  the  Code  of  Civil  Pfocednre  of  the  state,  to  the  effect  that  an  action 
could  only  be  maintained  against  a  county  upon  a  contract  made  by  such 
county  in  its  corporate  character;  that  an  action  was  maintainable  in  favor 
of  the  county  of  G.  against  the  county  of  L.,  to  recover  from  the  latter 
ooonty  such  proportion  of  the  said  indebtedness;  that  the  legislative 
assembly  had  power  in  such  a  case  to  impose  an  obligation  upon  a  county, 
and  the  discharge  of  it  became  a  corporate  duty  which  could  be  enforced 
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by  asL  MtioA  at  Uw,  ao4  ti^t  the  li^t,  tp  vnoh  an  «stioii  ^as  not  affepied 
by  aaid  aeotion  350  6f  the  Code  cf  Ciyil  Procedure,  which  in  terma  linvits 
actiona  againat  ooonties  to  strict  matters  of  contract;  that  it  was  known  as 
a  part  of  the  hiatory  4lt  legislation  npoa  the  subject  that  iw^id  auction  350 
ifaa  poly  inte^cl^  ^  SjiaeAd  section.  3^7  ot  the  fprmei^  cpde  ol  the  ata^ 
so  as  to  avoid  the  consequences  resnltii^  from  a  construction  the  court 
had  given  said  latter  section,  which  was  to  the  effect  thait  it  permitted 
actions  to  be  maintained  against  countiea  for  pretended  injuries  received 
by  persons,  by  reason  of  alleged  defecta  in  bridges  upon  the  public  high- 
ways; held/urther,  that  the  fact  that  the  indebtedness  of  the  county  of  0. 
at  the  time  of  the  passage  of  the  said  act  exceeded  the  sum  of  five  thoa- 
aand  dollars,  did  not  s\ipp9rt  f  ^diog  of.  a^  conclusion  of  law;  that  the 
part  of  the  indebtedness  in  excess  of  that  sum  was  illegal  and  void;  that 
the  clause  in  the  constitution  of  the  state  ytYdck,  provides  "that  no 
county  shall  preate  sny  del:|t4  or  l^ilities  i^hioh  sbfll  «in|(l7  or  in  the 
aggregate  exceed  the  sum  of  five  thousand  dollars,"  etc,  does  not  imply 
that  all  debts  and  liabilities  against  a.  county  over  an,'^  aj^ve  said  SBun  V9 
necessarily  obnoxious  to  said  provision,;  that  the  provision  only  applies  to 
debts  and  liabilities  beyond  sai^  sum  i^hich  a  eonnty  in  its  oorpoxate  chavr 
acter,  and  as  an  artificial  person,  voluntarily  pre^tfss. 
Qomrrr  —  Interest  to  Pay  when.  —  HM^  aJifa^  that  interest  shosild  not  be 
allowed  upon  i^  claim  against  a  county  until  a  warrant  therefor  has  been 
{^resented  to  the  treasurer  the;r^f,  and  an  indor80m.9nt  mMle  therec#, 
"  Not  paid  for  want  cf  fiuula^"  and  the  da^.  ^  wj^  ftrwcyi^ownt  OTSg  the 
treasurer's  signature. 

Appeal  fronx  tfee  Cir^wt   Couyt  Iw  the  ca^^ty  of 

Zera  Snom^  fo^  O^ai  County. 
C.  4-  CQg^4h  for  I^.e  Ooiwty. 

At  tho  special  siassioii.  of  the  le^isli^tjL^  ns^^mbly  of  the 
state,  held  in  November,  1885,  it  waa  enacted  that  a  cer- 
tain portion  of  territory  should  be  taken  from  Grant 
County  and  i^nnexed  to  Lake  County.  Thei  act  waa  ap- 
proved November  21, 1885,  and  took  e£feot  at  that  time. 
Section  2  of  the  act  provides  as  follows:^- 

"Sec.  2.  The  treasurer  of  La^e  County  shall  pay  to 
the  treasurer  of  Grant  County  suoh  a  portion  of  the  in- 
debtedness of  Grant  County  as  the  taxable  property  of 
the  territory  described  in  section  \  beaxs  to  the  ^hole 
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ampunt  of  taxable  prqp^ty  of  said  Graat  Cpunty,  no^  to 
exceed  five  tbxia^i^nd  dollars,  asi  i^aid  tai^ablci  property 
appears  by  tlie  ^^sf^r'a,  roll  of  the  year  1884/' 

Subsequently,  ai^c^  P^  ^ba  third  day  op  August,  1887^ 
Grant  Copnty  capofuipjlped  an  potion  against  Lake  Coui^ty 
](q  cecoiKrer.thp  an^p^  due  tq  the  foroier,  uuder  and  by 
virtue  of  said  seetipii  2  of  said  act.  It  was  alleged  ii^  the 
amended  complaii^i  ^led  in  said  action  that  the  plaintiff 
and  defendant  tbeFaiu  were  duly  organized  cQunties  in  thQ 
state  of  Oregon;.  tl).at  the  said  act  was  passed  and  con- 
tained the  te^n^s  herein  set  out;  that  at  the  time  it  went 
into  effect, — Npyei^be^  21,  1885, — the  indeib^dnes^  of 
Grant  Couu^ty  wa«(  the  sum  of  $44|501.29;  that  on  sai4 
date  the  tsp^able  pr/qipei:ty  of  the  territory  sq  taken  fron^ 
Grant  County  wa^  the  sum  of  (302,152;  that  at  said  date 
the  whole  amouqt  of  taxable  property  of  Gr^nt.  County, 
as.  said  ta;^able  property  appeared  by  thci  assessor's  roll  of 
the  yea;c  1884,  was  |3,125,352;  that  on  said  date  there  was 
due  to  plaintiffj,  frooif  thei  defendant,  the  sum.  of  |4>298.82; 
fqr  whicl^  auu^  thq  pl^intiiT  demai|ded  judgmeint.  Tq 
which  complaint  the  defendant  in  said  action  filed  au 
answer  denying  any.  If  nowledge  or  information  of  any  in- 
debtedness of  Grant  County,  as  alleged  in  the  complaint, 
pr  that  the  taxable  property  of  the)  territory  taken  from 
Grant  County  y^ob^  on,  said  date,  or  at  any  Qther  date,  thq 
^um  of  1302,152,  or  any  other  sum;  and  denied  that  therq 
vsfi  anything  due  from  defendant  to  pl^ntiff,  as  allege4 
)^  thjB  complaint. 

These  were  the  main  issues  ii^  the  pleiMlingci.  A  demaad 
(pf  the  amount  due  from  the  defendant  tp  thq  plf^intiff  waa 
^l^ged  in  the  qomplaint  and  denied  iu  the  answer. 

A.ftecwards,  and  at  thq  June  term^  1888,  of  the  said  cir- 
cuit court,  the  said  action  coming  on  for  trial,  apd  a  jury 
trial  thereof  having  been  duly  waived^  the  same  was  tried 
before  the  court  witjixput  a  jury. 
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Said  court  upon  said  trial  found  the  following  facts: 
"1.  On  the  twenty-first  day  of  November,  1885,  Grant 
County  was  indebted  in  the  sum  of  $44,501.29;  2.  The 
taxable  property  of  Grant  County,  as  shown  by  the  asses- 
sor's  return  for  the  year  1884,  amounted  to  the  sum  of 
$3,125,352;  3.  The  taxable  property  of  that  part  of  Grant 
County  which  was  annexed  to  Lake  County  amounted  to 
the  sum  of  $302,152;  4.  The  taxable  property  of  that  part 
of  Grant  County  which  was  annexed  to  Lake  County 
amounted  to  nine  and  eixty-six  one  hundredths  per  cent 
of  the  whole  taxable  property  of  Grant  County."  And 
upon  said  facts  said  court  found  the  following  conclu- 
sions of  law:  All  that  part  of  the  indebtedness  of  Grant 
County  in  excess  of  five  thousand  dollars  is  illegal  and 
void,  so  far  as  this  defendant  is  coDceriied.  The  plaintiff 
is  therefore  entitled  to  recover  of  the  defendant  nine  and 
sixty-six  one  hundreths  per  cent  of  five  thousand  dollars; 
with  interest  thereon  at  eight  per  cent  per  annum  from 
the  twenty-first  day  of  November,  1885.  Judgment  hav- 
ing been  entered  in  accordance  with  the  said  findings  of 
law,  both  parties  took  an  appeal  therefrom  to  this  court, 
which  is  the  appeal  before  referred  to. 

Thayer,  C.  J. — Why  it  should  have  been  necessary  to 
resort  to  litigation  regarding  the  matters  involved  herein 
is  beyond  my  power  to  conjecture.  The  act  in  questiou 
is  very  plain  and  simple.  The  citizens  of  Lake  County 
evidently  desired  that  a  certain  part  of  the  territory  of 
Grant  County  be  detached  therefrom  and  attached  to  their 
county,  and  the  legislature  enacted  that  it  be  done;  but 
inasmuch  as  Grant  County  was  indebted  in  a  large  sum; 
and  the  effect  would  be  to  curtail  its  source  of  revenue,  a 
provision  was  inserted  in  the  act  that  the  treasurer  of 
Lake  County  should  pay  to  the  treasurer  of  Grant  County 
such  a  portion  of  the  indebtedness  as  the  taxable  property 
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of  the  territory  taken  therefrom  bore  to  the  whole  amount 
of  its  taxable  property,  not  to  exceed  five  thousand  dollars, 
and  the  assessor's  roll  for  Grant  County  for  the  year  1884 
was  made  the  basis  from  which  said  amount  of  the  tax- 
able property  and  such  proportion  thereof  were  to  be 
ascertained. 

The  circuit  court  found  as  a  fact  that  Grant  County 
was  indebted  in  the  sum  of  $44,501,29;  that  its  taxable 
property,  as  shown  by  the  assessor's  roll  for  said  year  1884 
amounted  to  the  sum  of  $3,125,352,  and  that  the  taxable 
property  of  the  territory  taken  therefrom  and  annexed 
to  Lake  County  was  one  ninth  and  sixty-six  one  hun- 
dredths of  a  ninth  thereof;  and  there  seems  to  be  no  dis- 
agreement between  the  parties  as  to  the  correctness  of  this 
finding.  All  that  was  necessary,  therefore,  to  a  proper 
adjustment  of  the  matter,  was  for  the  treasurer  of  Lake 
County  to  pay  the  treasurer  of  Grant  County  that  propor- 
tion of  the  said  amount  of  indebtedness.  Such  seems  to 
to  have  been  the  obvious  intention  of  the  legislature,  and 
Lake  County  should,  with  reasonable  promptness,  have 
discharged  the  obligation  thus  imposed  upon  it.  The 
legislature,  as  said  by  Sawyer,  J.,  in  People  v.  Alameda 
County,  26  Cal.  648,  ''may  divide  counties  and  create  new 
ones,  or  change  the  boundaries,  as  in  its  wisdom  it  may 
deem  the  public  interest  to  require;  and  in  creating  new 
counties  out  of  territory  taken  from  counties  already  or- 
ganized, it  is  but  just  that  it  should  apportion  the  debts 
already  accrued  between  the  new  and  the  old  counties  in 
the  ratio  of  the  territory,  population,  taxable  property, 
and  benefits  conferred  on  the  respective  counties  or  por- 
tions of  counties  affected  by  the  change." 

Lake  County  set  up  no  defense  to  the  action,  beyond 
a  denial  of  the  complaint,  and  its  counsel  relied  wholly 
upon  legal  technicalities  to  prevent  a  recovery  in  the 
case.    The  main  point  of  their  contention  was,  that  since 
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tl^e  fi^mendmeat,  of  section.  347  of  the  former  code,  wbioh 
is  section  350  of  the  present  one,  no  ^ction  qan  be  mc^in- 
taiued  against  i^  coui^tj;  in  this  state,  except  as  therein 
provided.  That  an  action  cani^o^  be  maintained  against 
Si  CQunty  except  for  a  cause.  authorize(l  by  statute,  i^  no 
doubt  a  correct  proposition  of  law. 

A  county,  as  defined  and  described  in  4  American  and 
English  Encyclopedia  of  Law,  title  "County,"  is:  "  One  of 
the  civil  division^  of  a  state  for  judicial  and  political 
purposes;  a  loca^  subdivision  of  a  state,  exerted  by  the 
sovereign  power  of  tl^ia  state  of  its  own  will,  without  the 
pi^rticular  solicitation,  consent,  or  coAcurrcint  action  of 
the  people  who  inhabit  it;  a  local  organisation,  which, 
for  the  purpose  of  ciyil  administration^  is  vested  with  a 
few  functions  qf  corporate  existence." 

And  no  one  ifould  contend  that  an  action  could  b^ 
li^i^intained  agaiast  ^uch  an  organiza^o^i  uql^^  the  right 
were  given  by  the  power  crei^ting  it 

Under  the  code  of  this  sti^te,  hoinfever,  the  authority  to 
s^aintain  an  action  i^ga^nst  a  county  ia  not  derived  from 
Sf^d  section  350,  but  exis^  independently  of  it. 

Section  2239,  Miscellaneous  Laws,  provides  that  '^eacl) 
ffounty  shall  continue  to  be  a  body  politic  and  corporate 
for  the  following  purposes,  to  wit:  To  sue  and  be  sued; 
^o  purchase  and  hold  for  the  use  of  the  county  lands 
lying  within  its  o^^n  limits,  and  any  personal  estate;  to 
m§ke  all  neces£|ary  contra.ct8,  and  to  do  all  other  necessary 
acts  in  relation  to  the  property  and  concerns  of  the  county." 
Hence  if  section  350  as  amended,  or  the  original  section 
347  ^s  it  stood  prior  to  the  amendment,  had  never  been 
adopted,  an  action  coul4  have  been  mi^intained  by  or 
against  a  county  for  any  cause  affecting  its  rights  or 
<lutie^  as  such  corporate  body.  For  the  pprposes  for  which 
a  Qounty  is  made  a  body  corporate  and  politic,  it  is  ^  per- 
son, and  is  capable  of  s^uinjg  and  being  sued  in  regard  to 
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matteFs  perifq^iAg  tp  t]bo3e  purposes  the  sf^me  as  an  indi- 
T^dual.  Its  pQj^^Tei  oa  a  corporate  body,  are,  however,  very 
limited,  tbey  extend  oi^ly  to  the  subjects  enumerated  in  th^ 
section  of  the  law«  ip^ferred  to;  but  t^e  m,ere  yesting  of  any 
oorporate  powers  in  a*  county  organisation  would,  in  my 
Qpinioui  authonzQ  it.  tp  aqe  or  be  sued  without  any  express 
provision  to  that  effect.  Creating  i^  body  corporate  for 
any  purpose  wovUd;  impliedly,  it  seems  to  me,  confer  upon, 
it  the  incidenti^  powers  belonging  to  a  corporation,  which 
inchide  the  j^o^^t-  tp  sue  ^nd  be  sued.  Nor  dp  I  believe 
that  the  legislature,  in  ^mending  saicl  section  347  of  the 
cpde,  intend^  io  UmU  such  right;.  It  is  well  known  aa 
a  pdxt  of  the  history  of  the  legislation  pf  the  state  how 
tJtiat  amendment  qan^e  about,  Sai4  section,  prior  to  the 
amendment,  read  ^s  follows:-T- 

''An  action  may  be  maintained  againat  a  county  or  other 
of  the  public  cprporajb^ons  mentioned  qr  dp^cribed  in  sec- 
tion 346,  either  upon  a  qontri^ct  made  by  such  county  or 
other  public  corporation  in  its  corporate  character,  and 
within  the  spppte  of  its  authprity^  or  for  an  injury  to  the 
rights  of  the  plf^utjLff  arising  from  spine  ^(}t  pr  omission  of 
«uqh  county  or  other  pviblip  cprppration." 

This  court  in  McCalla  y.  MuUnornah  Cov/r^y^  3  Or.  424, 
in  an  action  tp  recover  damages  effused  by  the  plaintiff's 
child  falling  through  i^  hole  in  a  bridge,  on  a  country  road 
in  said  county,  held  ^l^^t  the  clausp  in  said  section  347» 
which  reads^^  ''Or  for  an  injury  tp  t^e  rights  of  the 
plaintiff  arisiif g  from  some  i^ct  or  pmissiop  of  such  county,'' 
etc.,  gave  the  plaintiff  a.  right  of  action  fo^  the  injury. 
The  court  there  held  that  road  supervisors  were  agents 
for  the  county^  i^^d  thQ  county  yfas  liable  for  their  negli- 
gence in  no|  r^pfti^ing  a  bridge,  Such  agency  seem^  to 
h^ve  been  infevre^  from  the  fact  that  al^  county  roads 
"were  under  X^^  supervision  of  the  qounty  court  in  the 
Qounty  in  whicb^  ^hey  were  situated;  that  it  was  the  duty 
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of  the  county  court  to  appoint  supervisors  in  the  various 
road  districts  of  the  county,  and  it  had  power  to  remove 
them  on  failure  to  perform  their  duties. 

It  is  unnecessary  to  say  that  the  logic  of  that  decision, 
was  not  appreciated  by  the  members  of  the  bar;  but  it^ 
doctrine  was  enforced  until  the  people  of  the  various 
counties  got  tired  of  having  to  pay  the  damages  to  un- 
scrupulous claimants  for  pretended  injuries,  in  conse- 
quence of  alleged  defects  in  roads  and  bridges,  and  the 
legislature  concluded  to  change  it,  by  declaring,  in  the 
emphatic  language  of  said  section  850  of  the  present  code, 
that  ''an  action  may  be  maintained  against  any  of  the 
organized  counties  of  this  state,  upon  a  contract  made  by 
such  county  in  its  corporate  character,  and  within  the 
scope  of  its  authority,  and  not  otherwise.^* 

The  evident  object  of  this  amendment  was  to  escape 
from  the  pernicious  consequences  resulting  fr<Jm  the  de- 
cision in  McCaila  v.  Multnomah  County,  the  soundness  of 
which,  in  the  opinion  of  a  number  of  attorneys,  was  at 
least  doubtful.  It  requires  considerable  credulity  to  be- 
lieve that  a  road  supervisor,  who  is  appointed  by  law,  and 
required  to  take  an  oath  of  office  that  he  will  faithfully 
discharge  the  duties  thereof,  and  who,  if  required  by  the 
county  court  appointing  him,  must  enter  into  an  under- 
taking to  the  county,  with  sureties  in  the  sum  of  a  thou- 
sand dollars,  to  the  effect  that  he  will  faithfully  account 
for  and  pay  over  to  his  successor  all  moneys  that  may 
be  in  his  hands,  by  virtue  of  his  office,  is  an  agent  of  the 
county,  and  that  the  latter  is  liable  to  damages  in  conse- 
quence of  his  dereliction  of  duty. 

In  any  event,  the  said  amendment  must  be  construed 
in  connection  with  said  section  2239  of  the  Miscellaneous 
Laws,  which  subjects  a  county  to  a  suit  on  account  of 
any  matters  arising  out  of  its  corporate  obligations, 
whether  created  by  contract  or  otherwise.    In  the  casd 
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under  consideration,  the  legislature  took  from  Qrant 
County  a  certain  part  of  its  territory  and  annexed  it  to 
Lake  County;  and  because  it  thereby  lessened  the  re- 
sources of  the  revenues  of  Grant  County,  and  increased 
those  of  Lake  County,  it  shifted  a  proportionate  part  of  the 
indebtedness  of  the  former  county  on  to  the  latter,  and, 
in  effect,  required  the  latter-named  county  to  pay  it  to 
the  former.  The  legislature  by  that  act  created  a  corpo- 
rate obligation  in  favor  of  Grant  County,  and  against 
Lake  County:  and  as  it  provided  no  particular  mode  for 
enforcing  it,  it  follows  that  an  action  at  law  is  the  proper 
remedy. 

Section  349  of  the  code  clearly  gives  a  right  of  action 
in  favor  of  a  county  to  enforce  such  an  obligation.  It 
provides  that  an  action  at  law  may  be  maintained  by  a 
county,  incorporated  town,  school  district,  or  other  public 
corporati6n  of  like  character,  etc.,  "upon  a  liability  pre- 
scribed by  law  in  favor  of  such  public  corporation*';  and 
unless,  therefore,  section  350  of  the  code  absolutely  ex- 
empts  a  county  from  being  sued  on  account  of  such  lia- 
bility, the  action  herein  was  maintainable. 

In  my  opinion,  the  latter  section  should  not  be  con- 
strued so  as  to  exempt  a  county  from  being  sued  for  the 
violation  of  a  strict  corporate  duty;  that  in  a  limited 
sense  a  county  is  an  artificial  person,  and  so  far  as  it  is 
clothed  with  powers  of  a  private  nature,  or  such  as  per* 
tain  to  a  private  corporation,  it  is  responsible  for  its 
obligations,  whether  it  expressly  contracts  them  or  they 
arise  by  operation  of  law,  the  same  as  a  natural  person. 

The  counsel  for  Lake  County  also  contend  that  the 
power  to  determine  the  amount  of  the  Grant  County  in- 
.debtedness  to  be  paid  by  Lake  County  is  legislative,  and 
J;hat  the  courts  have  nothing  to  do  with  it;  that  if  the 
legislature  has  failed  to  provide  in  what  manner  the 
amount  of  the  indebtedness  shall  be  ascertained,  the  court 
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cannot  supply  the  defect.  They  furthier  contend  that  the 
complaint  does  hot  state  foots  siliffici'ent  to  constitute  a 
cause  of  action,  as  it  alleges  what  the  taxable  property  in 
that  portion  of  Grant  County  annexed  to  Lake  County 
was  on  the  twenty-fifst  day  of  Novembisr,  1885,  and  hot 
what  it  was  as  appears  by  the  assessor's  roll  of  the  year 
1884,  as  mentionted  in  the  act;  and  further,  that  it  is  not 
alleged  in  the  complaint  that  the  county  court  for  Litke 
County  refused  to  audit  and  alldw  the  daim  in  favor  of 
Grant  County;  and  foi:  all  that  appears  in  the  complaint, 
the  latter  county  may  now  have  ^  warWut  drawn  upon, 
the  county  treasurer  of  Lake  County  for  the  money  d^- 
ihanded. 

As  to  the  first  of  these  latter  contehtiohs,  it  is  sufficient 
to  say  that  the  legislature  diA  not  fail  to  i)rovide  in  what 
manner  the  amount  of  the  claith  to  1)^  paid  by  LekA 
County  to  Grant  County  should  b^  add^rCfain'ed;  it  makes 
the  assessment  roll  of  1884  the  basis  fbl*  %e  apportion- 
ment of  the  indebtedhess  of  Gralit  Cotmty;  iahd  famishes' 
ample  data  for  determining  th^  ianibunt  to  be  paid  'by- 
Lake  County. 

I  think  the  complaint;  contaiiirs  'a  knHitb^  of  action,  al- 
though the  amount  of  taxable  propertjr  feken  ftom  Grimt 
County  and  anneked  to  Lake  C6unty,  as  api^efars  by  th^ 
a^ssessor's  roll  of  the  year  1884,  fe  hot  ^llegfed  thereih. 
The  allegation  in  the  idmpMnt  is  tb  tbfe  effect  that,  oh 
November  21,  1885,  the  tita^  Vheh  sfiid  act  went  iiiit6 
effect,  thfe  taxable  property  of  <lie  tfemtbry  Ho  taiken  from 
Grant  County  Wife  the  suih  of  '$362,162.  The  plead** 
should  have  alfeged  what  proportion  the^talxable  property 
of  tlie  territory  taken  from  Grant  Couttty  4M  annexefl  t6 
Lake  County  bore  to  the  whole  a6i6tot  of  taxable  ptbj>* 
efty  of  said  Grttrit  Coutity, 'as  saiia  'tcflftiMe  'tSioperty  ^ps- 
peared  by  the  ate^ssroi-'s  roll  of  the  y*at  188*. 

I  think  he  aimed  to  do  that;  btrttb^  ktnjgua^  beosi<> 
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ployed  would  sqem  to  leav^  a  -coritfary  inference.  He, 
however,  set  out  the  tetin«  of  th6  act,  khd  the  counsel  for 
Lake  County,  could  not  have  beeli  misled  by  the  manner 
of  his  statements,  and  the  circuit  cohrt  appears  to  have 
adopted,  in  that  particular,  thb  p!ro^er  badis  of  adjust- 
ment. The  objection  to  this  complaint  that  it  is  hot 
alleged  therein  that  the  county  codrt  for  Lake  County 
reftised  to  audit  and  allow  th6  claim  in  favor  of  Grant 
County  is  not  Well  taken.  Such  &udft  and  allowance 
Would  be  payment,  tind  the  defen^bn't>  in  order  to  avail 
itself  of  it,  mxxA  plead  it. 

The  remaining  question  for  bohdideration  in  th«  case 
Is,  whether  the  conclusion  of  la\v  that  ^'all  that  part  of 
the  indebtedness  of  Grant  Countjj^  in  exiess  of  five  thou- 
sand dollars  is  illegal  and  void  so  far  as  the  defendant  iis 
concerned,'*  is  'supported  by  the  finding  of  the  fact,  that 
"on  the  twenty.fii:*st  day  of  November,  1885,  Grant  County 
tras  indebted  in  the  sum  of  >44,501.29."  The  circuit 
court  seems  to  have  assumed  that  fe  bounty  cotild  not 
legally  become  indebted  in  a  sum  in  excess  of  five  thou- 
sand dollars;  that  the  fact  of  its  oWing  more  than  that 
amounrt  rendered  the  part  thereof  exceeding  it  illegal. 
This,  I  think,  was  erroneous.  The  constitutional  inhibi- 
tion that  no  county  shall  create  any  debts  or  liabilities 
which  shall,  singly  or  in  the  aggregate,  exceed  the  sum 
of  five  thousand  dollars,  except  to  suppress  insurrection 
or  repel  invasion,  does  not  imply  that  lall  debts  and  Ka- 
bihrti^s  against  a  county  over  and  abdv^  that  sum  are 
necessarily  obnoxious  to  that  provision.  To  justify  the 
court  in  finding  the  said  conclusion  of  law,  it  should  hiavb 
found  that  the  county  created  the  indebtedness.  Counties 
do  not  create  all  the  debts  and  liabilities  which  they  are 
under;  ordinarily  such  debts  ahd  liabilities  are  imposed 
upon  them  by  law.  A  county  is  mainly  a  mere  agency 
of  the  state  government, — a  function  through  which  the 
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state  administers  its  governmental  affairs, — and  it  has 
but  little  option  in  the  creation  of  debts  and  liabilities 
against  it.  It  must  p^y  the  salaries  of  its^  officers,  the 
expenses  incurred  in  holding  courts  within  and  for  it,  and 
various  and  many  other  expenses  the  law  charges  upon 
it,  and  which  it  is  powerless  to  prevent.  Debts  and  lia- 
bilities arising  out  of  such  matters,  whatever  sum  they 
may  amount  to,  cannot  in  reason  be  said  to  have  been 
created  in  violation  of  the  provision  of  the  constitution 
referred  to,  as  they  are  really  created  by  the  general  laws 
of  the  state,  in  the  administration  of  its  governmental 
affairs.  Said  provision  of  the  constitution,  as  I  view  it, 
only  applies  to  debts  and  liabilities  which  a  county,  in 
its  corporate  character,  and  as  an  artificial  person,  volun- 
tarily creates.  The  circuit  court  should,  therefore,  have 
found,  as  a  conclusion  of  law  from  the  said  fact  found  by 
it,  that  said  county  of  Qrant  was  entitled  to  recover  of  the 
said  county  of  Lake  nine  and  sixty-six  one  hundredths 
per  cent  of  the  said  $44,501.29,  which,  according  to  my 
computation,  is  $4,298.82. 

The  circuit  court  allowed  interest  upon  the  amount 
found  due,  but  I  doubt  very  much  whether  inteiest  should 
be  allowed  on  a  claim  against  a  county  until  a  warrant 
therefor  has  been  presented  to  the  county  treasurer  for 
payment,  and  payment  refused  for  want  of  funds.  (Sec* 
2465,  Code,  Misc.  Laws.) 

The  case  must  be  remanded  to  the  said  circuit  court, 
with  directions  to  enter  a  judgment,  upon  the  facts  found 
by  the  said  court,  in  favor  of  Grant  County,  the  plaintifiT 
in  the  action  herein,  and  against  Lake  County,  the  de- 
fendant in  said  action,  for  the  sum  of  $4,298.82;  that 
neither  party  recover  cost  upon  the  appeal,  beyond  the 
proper  disbursements  incurred  on  the  appeal,  including 
the  fees  of  the  clerk  of  this  court,  which  disbursements 
and  fees  shall  be  taxed  against  Lake  County. 
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[FUed  April  16,  1889.1  ^ 

GEARY  ET  AL.,  Appellants,  v.  PORTER,  Respondent,      j  m 

Dbd  Intkhdzd  as  a  Mobtoaoe.  —  A  party  wbo  takes  a  mortgage  in  the  form 
of  an  aheolnte  deed  is  bound  to  observe  the  most  scmpulons  good  faith; 
and  if  questioned  by  a  creditor  of  the  mortgagor,  or  other  person  having  an 
interest  in  knowing  the  fact,  he  must  carefully  and  truly  disclose  the  true 
nature  of  his  security.  An  untruthful  statement  touching  a  material  fact 
in  relation  to  such  security,  or  a  failure  to  make  a  full  and  true  disclosure 
when  required,  will  postpone  such  security  to  that  of  a  subsequent  attach* 
ing  creditor. 

la — A  deed  intended  as  a  mortgage,  while  good  between  the  parties,  is  to 
some  extent  a  questionable  security  when  the  interests  of  third  parties  are 
oonoemed.  It  tends  to  cover  up  and  ktop  concealed  the  real  nature  of  the 
transaction  between  the  parties,  and  will  therefore  be  closely  scrutiniied. 

Appeal  from  Linn  County. 
Wolverton  &  Irvine^  for  Appellants. 
/.  K,  Weatherfard,  for  Respondent. 

Strahan,  J. — This  is  a  suit  to  foreclose  a  mortgage 
given  in  the  form  of  an  absolute  deed.  A  copy  of  the 
instrument  is  attached  to  the  complaint.  It  is  for  the 
consideration  of  one  dollar,  and  purports  to  convey  to 
the  plaintiff,  with  covenants  of  general  warranty,  a  fee- 
simple  title  to  the  granted  premises.  It  was  executed  on 
the  twenty-ninth  day  of  December,  1886,  and  recorded 
the  same  day  in  the  record  of  deeds  of  Linn  County. 

The  complaint  avers,  amongst  other  things,  that  at  the 
time  of  the  execution  of  this  instrument,  Nancy  J.  Sippy 
was  indebted  to  the  firm  of  Smith  and  Geary  in  the  sum 
of  $188.25,  and  at  the  same  time  she  was  also  indebted  to 
Koontz  and  Lame  in  the  sum  of  $139.02,  and  that  in  con- 
sideration that  the  plaintiff  would  assume  the  payment  of 
the  two  claims,  she  executed  and  delivered  to  him  the 

said  conveyance.    It  is  then  stated  that  said  conveyance 
xvn.  0B.-M 
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was  intended  as  a  mortgage,  and  a  parol  defeasance  is 
alleged.  The  respondent,  Martha  A.  Potter,  is  joined  as 
defendant,  because  it  is  alleged  she  had  or  claiiiM  some 
interest  in  the  premises  by  way  of  judgment  lien,  but 
that  whatever  her  interest,  the  same  is  subsequent  and 
subject  to  the  plaintiff's  lien. 

The  indebtedness  set  out  in  the  coaiplaiat  is  denied  by 
the  answer,  or  that  the  plaintiff  assumed  the  same.  The 
answer  alleges,  for  a  further  and  separate  defense^  that 
on  the  fourteenth  day  of  May,  1887,  one  T.  J.  Black  eom- 
menced  an  action  in  the  circuit  court  of  Linn  County  to 
recover  of  Sippy  the  sum  of  $150.62^  and  caused  a  writ  of 
attachment  to  be  duly  issued  in  Baid  aetiou,  and  the  prem- 
ises in  controversy  to  be  attached;,  that  on  the  fifteenth 
day  of  March,  1888,  judgment  in  said  action  was  duly 
rendered  and  given  for  the  sum  of  $64.66,  with  costs  and 
disbursements  taxed  at  $65.50;  that  thereafter  said  Black 
duly  assigned  said  juc^ment  to  the-  defendant  Porter,  who 
caused  an  execution  to  issue  on  said  judgment,  and  the 
attached  premises  to  be  sold  by  virtue  of  said  exeeutionf 
on  the  twelfth  day  of  May,  1888,  and  that  at  such  sale  she; 
became  the  purchaser  thereof.  It  is  then  alleged  tihat  at. 
and  during  all  of  said  times  Sippy  was  insolvent,  and  tluit; 
after  she  became  indebted  to  Black  she  conveyed  the  lan^t 
in  controversy  to  the  plaintiff,  with  the  inteot  to^hiodev, 
delay,  and  defraud  said  Black  and  other  oreditors,  and! 
that  the  plaintiff  had  notice  of  such  fVandulent  intent  at 
the  time,  and  that  he  paid  nothing  for  said  prc^erty,  and 
that  this  defendant  has  been  theirebj  hindered  and  da* 
layed,  etcv 

It  is  then  alleged  that  the  plaintiff  has  been.*  ia  the  pos^ 
session  of  said  premises  since  the  29th  of  December,  1886^. 
receiving  the  rents  and  profits  thereof  to  the  amounfe  of 
$180,  which  i4  is  alleged  ought  to  be  oveditied  oa  any  law* 
ful  claim  he  mc^^  appear  to  have. 
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A  reply  put  the  new  matter  in  the  tatsw^  at  issue,  ex^ 
eept  th^  claim  of  Black,  the  ittstitutlon  of  the  action  by 
him  against  Sippy,  the  attachment  of  the  premises  in 
controversy,  the  assignment  of  the  jtidgmeni  to  Porter^ 
and  the  sale  and  purchase  thereof  by  her^ 

The  cause  was  then  referred,  and  the^  evidence  taken  in 
imting,  aftd  upon  a  final  bearing  in  tho^  court  below  said 
eonrt  found  for  the  defendant  on  the  issue  presented  by 
her,  and  dismissed  the  suit,  from  which  thcf  plaintiff  has 
appealed* 

1.  The  evidence  tends  to  show  tbat  Sippy  wsti  indebted 
to  Smith  and  (}eary  and  to  Koontz  and  Lame  in  the 
amounts  alleged  at  the  time  of  the  eseeutioti  of  the  deed; 
that  Oeary  has  never  paid  anything  whatever  for  said 
land,  or  en  account  thereof.  He  says  exprossly  that  the 
agreement  was^  that  the  claims  should  be  paid  out  of  the 
proceeds  of  the  sale  of  the  place  when  it  should  be  sold, 
and  ihe  residue  was  to  be  paid  to  Mi^s.  Sippy.  Under 
^is  state  of  facts,  Oeary  incurred  no  liability  to  Eoontz 
and  Lame,  er  to  Ms  €k>partner  Smith,  unless  they  should 
see  proper  to  obarge  the  property  in  his  hauds/  as  being 
held  in  trust  for  them.  In  that  event,  the  property  Would 
be  i«eacbed,  a»d  Oeary  would  not  be  subjected  te  any  indi- 
vidual liability,  unless  he  abused  his  trust.  The  evidence 
fends  further  te  prd^ve  that  Oeary  weni  into  the  possession 
of  Ihe  priemises  about  the  date  of  the  deed,  and  exercised 
all  tbe  authority  of  owner  receiving  the  rents.  These  he 
quietly  paid  oVef  te  Mrs.  SKppy,  which  he  says  she  was  to 
hove  under  tbe  arrangement  with  her.  Tbe  evidence  also 
tends  to  prove  that  Itfrs.  Sippy  was  disputing  Black's  claim; 
said  it  held  been  paid,  and  that  she  did  not  propose  to  pay 
it  agaitt.  Thie  she  told  Dr.  Smith  at  tbe  time  she  was 
arranging  the  teri^  <jf  the  oonveyanoe  to  I>r.  Geary.  Dr. 
Smith  is  of  the  ftrm  of  dmif h  and  Oeary,  and  conducted 
all  of  the  negotiations  itk  respeot  to  this  conveyance.    He 
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arranged  the  terms  and  conditions,  and  reported  them  to 
his  partner,  who  acquiesced.  It  also  appears  that  Mrs. 
Sippy  disputed  Black's  claim,  and  told  him  she  never  in- 
tended to  pay  it  unless  compelled  to.  It  further  appears 
from  the  evidence  that  when  Black  inquired  of  Dr.  Smith 
and  Dr.  Geary  concerning  the  Sippy  property,  each  of 
them  told  him,  at  different  times,  that  their  claim  against 
Sippy  was  about  two  hundred  dollars,  and  that  they  had 
paid  her  in  money  five  hundred  dollars  more,  making  the 
purchase  price  of  the  property  seven  hundred  dollars,  and 
that  Dr.  Geary  said  the  property  belonged  to  him.  Dr. 
Geary  also  told  the  defendant  Porter  that  the  property 
had  cost  him  in  the  neighborhood  of  $700,  but  he  would 
let  her  have  it  for  $650,  and  if  she  did  not  want  it  at  that 
she  could  go  ahead.  This  was  after  Mrs.  Porter  bad  ac- 
quired the  Black  claim.  Dr.  Geary  also  informed  W.  J. 
Stewart,  who  was  the  administrator  of  the  partnership 
estate  of  Black,  Porter,  A  Co.,  when  asked  about  it,  that 
he  had  bought  the  Widow  Sippy's  property.  Dr.  Smith 
also  told  Joseph  Pearl  'Hhat  Black  need  not  trouble  him- 
self, for  we  have  bought  the  property,  and  have  a  deed 
for  it/' 

There  is  much  more  evidence  of  the  same  sort,  but  its 
recapitulation  is  not  deemed  necessary. 

After  a  very  careful  consideration  of  all  of  the  evidence. 
I  am  unable  to  find  that  the  plaintiff  is  entitled  to  that 
priority  which  he  claims.  Mrs.  Sippy,  by  this  deed  to 
Dr.  Geary,  was  undoubtedly  attempting  to  hinder  and 
delay  Black  in  the  recovery  of  his  debt.  If  Drs.  Smith 
and  Geary  did  not  have  actual  knowledge  of  Mrs.  Sippy's 
intent,  they  knew  enough  of  the  facts  and  circumstances 
to  have  put  them  on  their  guard, — to  have  made  them 
cautious,  to  have  required  them'  to  proceed  with  care  and 
deliberation;  but  if  they  had  taken  a  mortgage  to  secure 
their  own  debt,  or  even  their  own  debt  with  Koonts  and 
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Lame,  and  then  allowed  the  true  nature  of  the  transaction 
to  have  been  public,  their  claim  would  not  have  been 
postponed  to  that  of  the  defendant. 

But  here  the  form  of  security  which  they  selected,  while 
good  between  the  parties,  was  questionable  where  the  in- 
terests of  third  parties  are  concerned.  It  was  one  which 
upon  its  face  did  not  disclose  the  true  nature  of  the  trans- 
action. It  was  therefore  calculated  to  deceive  and  mis- 
lead. In  addition  to  this,  when  Drs.  Smith  and  Geary 
were  questioned  as  to  the  true  nature  of  the  transaction, 
they  did  not  make  that  certain  and  direct  and  straight- 
forward disclosure  which  the  defendant's  assignor  and  the 
defendant  herself  had  a  right  to  require.  Their  state- 
ments, whether  designed  to  be  so  or  not,  were  misleading. 
The  effect  of  their  course  upon  the  rights  of  the  defendant 
was  just  as  disastrous  as  though  the  most  flagrant  fraud 
had  been  actually  intended.  Still,  under  the  circum- 
stances, I  do  not  feel  inclined  to  visit  them  with  all  of  the 
consequences  of  actual  fraud;  in  their  anxiety  to  secure 
their  own  debt,  and  to  favor  Koontz  and  Lame,  they  may 
not  have  fully  weighed  and  considered  the  effect  of  their 
acts  and  words  on  the  rights  of  other  parties.  However 
that  may  be,  I  think  they  made  such  fraudulent  use  of 
their  deed  as  postpones  it  as  a  lien  to  the  claim  of  the  de- 
fendant Porter.  The  property  in  controversy  will  there* 
fore  be  decreed  to  be  sold,  and  Mrs.  Porter  will  first  be 
paid  the  amount  of  the  judgment  referred  to,  with  all  costs 
and  disbursements  therein,  including  the  costs  and  dis- 
bursements on  the  execution,  with  interest  on  all  of  said 
sums  from  the  dates  they  ought  properly  to  draw  interest, 
and  the  residue,  if  any,  will  be  paid  over  to  the  plaintiff. 
The  attitude  of  the  plaintiff  in  this  litigation  entitles  the 
respondent  to  her  costs  in  this  court.  In  this  case  we 
have  not  considered,  and  do  not  decide,  anything  as  to 
the  effect  of  recording  a  mortgage  in  the  record  of  deeds, 
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which  is  made  in  the  form  of  an  abeolute  deed,  nor 
whether  the  amount  of  the  actual  consider^ion  can  be 
shown  against  a  subsequent  attaching  creditor,  where 
there  is  nothing  in  the  record  to  disclose  what  the  real 
consideration  was.  These  questions  were  not  discussed, 
and  they  are  too  important  to  be  passed  upon  without  a 
careful  examination  at  the  bar.  And  iu  this  particular 
case  the  conclusion  we  have  reached  seems  to  render  their 
decision  unnecessary. 


.  [Pilad  April  22, 1889.] 

121*617  KINKADE,  Appellant,  v,  MYERS,  Hbsponpbnt. 


A  General  Appbabavob  waives  all  qaestioiM  m  to  the  temoe  o£  a  prooeM^ 

and  i«  equivalent  to  a  penonal  aervioe. 
A  Special  Afpsabancb,  deeignating  the  particqlar  purpose  fop  which  tbft 

party  appears,  limits  the  appearai|ce  to  that  particular  matter. 
WHNtB  THE  6EBVICB  ov  A  SuMMONB  IB  Illebal  Bod  fatally  defoetlTe,  »d»* 

fendant  may  appear  thereia  specially  for  the  purpose  of  having  anch  aervioB 

set  aside,  and  thore  is  nothing  in  the  Oregoa  code  restrictive  of  such  riglita. 

Appbal  from  Benton  County. 
/•  W.  Raybumf  for  Appellant. 
John  Kelsuyf  for  Respondent. 

LoBDy  J.  — This  was  an  action  brought  in  a  justice's 
court  to  recover  money.  After  judgment  therein,  a  writ 
of  review  was  sued  out  in  the  circuit  court,  which  resulted 
in  the  affirmance  of  such  judgment  and  the  dismissal  of 
the  writ. 

The  case  involves  but  one  question  for  our  determina^ 
tion.  Briefly y  the  facts  are  these:  It  is  admitted  that  the 
service  of  the  summons  and  complaint,  as  shown  by  the 
constable's  return,  was  insufficient  to  authorize  the  coork 
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to  render  judgment  against  the  defendant,  if  he  had  not 
appeared  in  the  action.  The  record  discloses  that  he 
appeared  specially  and  only  for  the  purpose  of  moving  to 
set  aside  the  return  of  the  constable  as  to  such  service  of 
the  summons  and  complaint  which  the  justice's  court  over- 
ruled, and  the  defendant  not  appearing,  further,  also,  ren- 
dered judgment  against  him  for  the  amount  demanded  in 
the  complaint,  and  costs  and  disbursements  of  the  action. 

The  question  then  is,  Can  a  party  specially  appear  in 
an  action  or  other  proceeding,  for  the  purpose  of  setting 
aside  the  service  of  the  summons?  or  does  such  appear- 
ance waive  the  failure  to  properly  serve  the  summons,  and 
give  the  court  jurisdiction  of  the  person  of  the  defendant? 

The  contention  of  the  plaintiff  is,  that  an  appearance 
for  any  purpose,  special  or  otherwise,  is  equivalent  to 
service,  and  that  although  the  defendant  appeared  spe- 
cially, and  without  intending  to  confer  jurisdiction  of  his 
person,  it  had  the  effect  to  confer  jurisdiction,  and  to  au- 
thorize the  court  to  render  judgment  against  him. 

Neither  of  the  cases  cited.  Rogue  River  Mining  Co.  v. 
IFoZier,  1  Or.  342,  or  Barker  v.  Fahie,  2  Or.  89,  sustains 
this  contention.  In  the  first  case,  the  party  appeared 
and  offered  to  file  his  answer;  and  in  the  second,  there 
was  a  voluntary  appearance,  which  was  equivalent  to  ser- 
vice or  waiver  of  any  informality  therein.  A  general 
appearance  waives  all  questions  as  to  the  service  of  process, 
and  is  equivalent  to  a  personal  service.  {Eldred  v.  Mich* 
igan  Insurance  Bank^  17  Wall.  651 ;  Meixell  v.  Kirkpatrick^  29 
Kan.  683;  AUen  v.  Coates,  29  Minn.  46.)  A  special  ap- 
pearance, designating  the  particular  purpose  for  which 
the  party  appears,  limits  the  appearance  to  that  particular 
matter.  Here  it  was  for  the  specific  purpose,  and  no 
other,  of  setting  aside  the  service,  because  it  was  illegal, 
and  admitted  to  be  fatally  defective.  The  defendant 
claims  that  he  had  a  right  to  so  appear  specially,  and 
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move  to  set  aside  the  service  of  tbe  summons,  and  that  in 
so  doing  he  did  not  waive  such  defects,  or  submit  himself 
to  the  jurisdiction  of  the  court. 

In  Ling  Chung  v.  N.  P.  R.  R.  Co.,  10  Saw.  19,  it  was 
claimed  that  a  defendant  could  not  appear  specially  for 
this  purpose,  and  that  he  must  appear  fully  and  without 
reserve,  or  not  at  all.  Mr.  Justice  Peady,  after  referring 
to  the  sections  of  tbe  Oregon  code  cited  to  sustain  this 
view,  said:  ''And  the  question  is,  Can  that  appearance  be 
something  short  of  a  general  appearance  and  for  a  partic- 
ular purpose?  There  is  nothing  in  the  code  to  the  con- 
trary  The  right  to  appear  specially  and  move  to 

set  aside  the  service  of  a  summons  is  one  thing,  and  the 
allowance  of  the  motion  is  another.  When  tbe  summons, 
or  the  service  thereof,  is  merely  defective,  or  wanting  in 
some  matter  of  form  or  method  which  does  not  affect  the 
substantial  rights  of  the  defendant,  the  motion  to  set 
aside  will  be  disallowed,  and  a  counter-motion  allowed  to 
amend.  But  where  the  service  is  unlawful,  and  cannot 
give  the  court  jurisdiction  of  the  defendant,  it  ought 
to  be  set  aside  or  quashed,  and  unless  tbe  party  upon 
whom  it  is  made  is  allowed  to  appear  for  the  purpose,  he 
must  run  tbe  risk  of  having  a  judgment  given  against 
him  for  want  of  an  answer,  in  a  case  where  it  may  be 
there  is  no  appeal,  and  if  there  was,  tbe  illegality  of  the 
service  is  not  apparent  on  the  face  of  the  record.  la 
Lyman  v.  Milton,  44  Cal.  635,  and  Kent  v.  West,  44  Cal. 
185,  it  was  held  in  tbe  one  case  that  a  party  was  entitled 
to  appear  specially  and  move  to  set  aside  the  service  of  an 
illegal  summons,  and  in  the  other,  to  set  aside  tbe  illegal 
service  of  a  legal  summons;  and  further,  that  the  wrong- 
ful denial  of  such  motion  was  an  error  that  was  not  waived 
by  the  defendant's  subsequent  appearance  and  trial  of  tbe 
case.  The  cases  under  consideration  are  within  the  ruling; 
made  in  these  cases^  and  I  see  nothing  in  the  code  to  take 
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them  out  of  it.  Nothing  less  than  the  express  language 
of  the  statute,  or  the  necessary  implication  therefrom, 
would  be  construed  by  any  court  of  justice  as  forbidding 
or  preventing  a  party  to  appear  in  an  action  for  the  pur- 
pose of  having  the  service  of  a  summons  set  aside  on  the 
ground  that  it  was  illegally  served  upon  him, — not  in 
manner,  but  in  substance, — and  made  under  such  circum- 
stances as  not  to  give  the  court  jurisdiction  of  his  person, 
or  authority  to  proceed  to  judgment  against  him/' 

In  the  case  in  hand,  the  service  is  admitted  to  have 
been  unlawful,  and  could  not  have  given  the  court  juris- 
diction of  the  defendant;  and  in  such  case  we  see  no 
reason,  or  anything  in  the  code,  why  he  should  not  be 
allowed  to  appear  specially  for  that  purpose,  and  that  in 
so  doing  he  does  not  give  the  court  jurisdiction  of  his 
person,  or  authority  to  proceed  to  judgment  against  him. 

Judgment  is  reversed. 
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THOMAS  CAUFIELD,  Appellant,  v.  W.  E.  CLARK,     IJ  ^S 
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Wmas  A  PsBSON,  undkr  a  Mibtaks  as  to  the  boundariea,  enters  and  ooen-        32^  40i 
pies  land  not  embraoed  in  his  title,  claiming  it  as  his  own  for  the  requisite         m  28ol 
statutory  period,  he  thereby  becomes  inTested  with  the  title  thereto  by       ^""^' 
possession,  although  his  entry  and  possession  may  have  been  founded  upon 
»  mistake. 

Appbal  from  the  Circuit  Court  for  tlie  county  of  Polk. 

O.  O.  Bingham,  for  Appellant. 

Daly  &  Butler,  and  Warren  Truitt,  for  Respondent. 

LoRDi  J. — This  is  a  suit  to  determine  an  adverse  claim 
to  certain  real  property  described  in  the  complaint,  and 
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to  enjoin  the  defendant  from  entering  upon  and  taking 
possession  of  the  same. 

The  material  issue  presented  by  the  pleadings,  and  to 
which  the  evidence  is  chiefly  directed,  is  the  title  to  such 
property.  The  claim  of  the  plaintiiF  is  based  on  adverse 
occupancyp  and  his  evidence  is  directed  to  establishing 
his  title  thereto.  The  defendant  claims  the  same  through 
duly  recorded  conveyances  to  and  through  his  predeces* 
sors.  It  is  not  disputed  but  that  the  plaintiff  has  included 
the  same  lands  in  controversy  in  his  premises,  and  that 
he  has  occupied  the  same  for  more  than  the  statutory 
period.  The  contention  of  the  defendant  is,  that  the 
plaintiff  and  himself  were  mutually  mistaken  as  to  the 
true  boundary  between  the  premises  owned  by  them,  and 
that  whatever  use  and  occupancy  to  which  the  plainti£f 
$md  his  grantors  have  subjected  said  lands,  has  been 
under  a  mistake  of  the  true  line,  and  therefore,  within 
the  meaning  of  the  law,  does  not  constitute  an  adverse 
holding.  The  matter  in  dispute  turns  wholly  on  the  evi- 
dence, and  the  conclusions  to  be  derived  from  it,  withiu 
legal  principles,  will  be  decisive  of  his  case. 

It  is  not  controverted  that  if  the  plaintiff  held  his  po8« 
session  under  mistake  or  ignorance,  but  with  no  inten- 
tion to  claim  beyond  the  true  line  when  discovered,  his 
adverse  possession  can  be  maintained  against  the  real 
owner.  In  such  case,  his  possession  of  the  land,  being  by- 
mistake,  and  not  under  a  claim  of  right  against  him,  was 
seised,  or  with  an  intention  to  occupy  the  land  beyond 
the  true  boundary  when  disclosed,  does  not  have  the 
effect  to  work  a  disseisin.  But  the  plaintiff  claims  that 
this  rule  is  inapplicable  to  him  upon  the  facts  as  pre- 
sented by  this  record.  He  insists  that  the  evidence  will 
show  that  he  entered  upon  and  occupied  the  land  iu 
controversy,  claiming  it  as  his  own,  and  that  no  other 
deduction  can  be  drawn  therefrom  than  his  intention  tQ 
claim  it  adversely. 
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*'If  one  by  mistaka,"  eaid  Henry,  J.,  "inclose  the  land 
of  another,  and  claim  it  as  his  own,  his  actual  possession 
will  work  a  disseisure,  but  if  ignorant  of  the  boundary 
line,  he  makes  a  mistake  iu  laying  his  fence,  making  no 
elatm,  however,  to  the  lands  up  to  the  fence,  but  only  to 
the  true  line  as  it  may  be  subsequently  ascertained,  and 
it  turns  oat  that  be  has  inclosed  the  lands  of  the  adjoin- 
ing proprietor,  his  possession  of  the  land  is  not  adverse." 
(Washbunh  v.  Ballm,  68  Me*  164;  Hutching  v.  Morridonf 
72  Me.  334.) 

Mr.  Wood  says:  "The  rule  haa  been  adopted  in  some 
of  the  states,  that  where  a  person  takes  possession  of 
lands,  and  through  inadvertence  or  ignorance  as  to  the 
true  line  takes  and  holds  possession  of  land  not  covered 
by  his  deed,  with  no  intention  of  claiming  or  occupying 
beyond  his  actual  boundaries,  such  possession  will  not 
support  a  plea  of  the  statute  against  the  real  owner,  be<- 
cause  in  such  case  the  possession  lacks  an  essential  requi- 
site,  namely,  an  intention  to  declare  adversely,  which  is 
an  indispensable  ingredient  to  constitute  a  disseisure. 
This  doctrine  has  been  denied  in  Connecticut;  and  in 
all  cases,  if  a  person  under  a  mistake  as  to  the  boundaries 
enters  and  occupies  land  not  embraced  in  his  title,  claim- 
ing it  as  his  own  for  the  requisite  statutory  period,  he 
thereby  becomes  invested  with  the  title  thereto  by  posses- 
sion, although  his  entry  and  possession  may  have  been 
founded  upon  a  mistake.''  (Wood's  Limitations  of  Ac- 
tions, sec.  263,  and  cases  cited  in  notes.)  The  principle 
stated  in  this  last  clause  just  cited  is  the  rule  which  the 
plaintiff  insists  is  applicable  to  the  facts  of  this  case. 

No  good  purpose  can  be  served  by  encumbering  this 
record  with  the  evidence.  It  will  be  sufficient  to  give  the 
result  of  our  conclusions,  as  it  has  impressed  us  after  a 
careful  examination.  No  question  is  made  as  to  the  ex- 
tentj  duration^  or  continuity  of  the  plaintiff's  occupation. 
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If  his  case  rested  upou  that,  his  title  would  go  uncontro- 
verted  by  the  defendant.  But  it  is  the  fact  claimed  by 
the  defendant,  that  his  possession  was  not  accompanied 
by  a  claim  of  title, —  that  it  was  only  a  mistake  as  to  the 
true  line,  with  no  intention  of  claiming  beyond  his  actual 
boundaries, — that  raises  the  question  to  be  decided. 

In  our  judgment,  the  evidence,  taken  as  a  whole,  will 
not  warrant  this  conclusion.  We  think  it  is  fairly  estab- 
lished by  the  evidence  that  the  plaintiff  has  occupied 
and  claimed  title  to  the  fence  as  originally  located,  which 
was  not  on  the  line  as  described  in  the  deed,  although  by 
mistake  he  supposed  it  was  on  such  line.  It  seems  to  U8, 
also,  that  the  action  and  conduct  of  the  defendant  in  re- 
spect to  this  fence,  in  some  particulars,  as  appears  by  the 
evidence,  strengthens  this  conclusion.  We  think,  there- 
fore, the  fence  has  become  the  true  boundary  line  of  the 
adverse  possession,  and  that  the  plaintiff  is  entitled  to 
have  the  decree  of  the  court  below  modified,  so  as  to 
establish  such  line  in  accordance  therewith;  but  it  is 
affirmed  in  all  other  rebpects,  and  it  is  also  ordered  that 
neither  party  recover  costs  in  this  court. 
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WALLACE,  Respondent,  v.  SCOGGINS,  Appellant. 

Pabol  Lkasb  vob  Tbbm  ExcBBDnfo  Onb  Ybab.— Under  sectioa  785,  sab- 
division  6,  Hill's  Code,  an  agreement  for  the  leasing  of  land  for  a  longar 
period  than  one  year  is  void,  unless  the  same  or  some  note  or  memoran^ 
dnm  expressing  the  consideration  be  in  writing,  and  snbecribed  by  the 
party  to  be  charged,  or  his  lawfully  authorized  agent. 

Pabol  Aobbbmbmt — Pabt  Pebiobmakob.  —  But  where  such  parol  agreement 
was  made,  and  the  same  has  been  partly  performed,  it  is  taken  out  of  the 
operation  of  the  statute  of  frauds,  and  a  court  of  equity  has  power  to  spe- 
cifically enforce  the  same. 

When  thb  PLAiNTinr  Pabtlt  Pbbvobmbd  ▲  Pabol  Aobbbmbrt  for  a  lease 
for  more  than  one  year,  incurred  expenses,  and  changed  her  ciroumstaaoes 
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and  oonditaoD  to  snoh  an  extent  that  a  refoBal  on  the  part  of  the  defendant 
to  perform  snch  parol  agreement  woold  operate  as  a  frand  on  the  plaintiff, 
each  agreement  will  he  apecifioally  enforced  in  equity. 
Bnamo  Pmriobmanob— Lkasx  vor  Mors  than  0ns  Tsar. --An  agree- 
ment  for  a  leaae  for  more  than  one  year  is  an  agreement  for  an  "  estate  or 
interest  in  real  property,"  and  in  a  proper  case  may  he  specifically  en- 
forced in  equity,  on  the  same  terms  and  under  the  like  oircnmstanoes  that 
any  agreement  concerning  land  is  or  may  he  specifically  enforced. 

Appbal  from  Multnomah  County. 

Williams  &  Wood,  for  Respondent 

A.  H.  Tanner,  for  Appellant. 

Strahak,  J. — This  is  a  suit  in  equity  whereby  the 
plaintiff  seeks  the  specific  performance  of  a  parol  lease  of 
certain  premises  situated  in  the  city  of  Portland.  In  her 
complaint,  the  plaintiff,  in  substance,  alleges  that  on  or 
about  July  1, 1888,  the  plaintiff  rented  from  the  defend- 
ant the  property  in  the  city  of  Portland  known  as  No. 
247  Alder  Street,  for  the  term  of  two  years,  at  the  rent 
of  forty  dollars  per  month ;  that  about  the  time  said  lease 
was  made,  and  in  pursuance  thereof,  plaintiff  entered  into 
the  possession  of  the  said  premises;  that  she  cut  and  fitted 
expensive  carpets  for  the  house,  painted  certain  portions 
of  the  inside  thereof,  and  expended  a  large  sum  of  money 
in  fitting  up  said  house,  to  be  used  as  a  residence  during 
said  two  years;  that  she  purchased  aud  placed  in  the  cel- 
lar of  said  house  a  large  quantity  of  coal  and  wood  for 
her  winter's  supply,  and  that  she  regularly  paid  the  rent 
at  the  end  of  each  month,  and  has  fully  performed  the 
contract  of  lease  on  her  part;  but  that  the  said  defendant, 
under  the  pretense  that  said  lease  was  not  in  writing, 
commenced  a  suit  against  this  plaintiff  before  B.  B. 
Tuttle,  a  justice  of  the  peace  in  Multnomah  County,  for 
the  unlawful  detainer  of  said  premises,  and  prays  that 
said  contract  of  leasing  may  be  specifically  enforced,  etc. 
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The  answer  denies  most  of  the  allegationfl  of  the  com- 
plaint. 

The  case,  heing  ai  issue,  was  referred  to  Hon.  Raleigh 
Stott  to  take  the  evidence  and  report  the  same,  together 
with  his  findings  of  fact  and  law  thereon,  to  the  court. 
He  found  the  facts  to  be  eubstaatially  aa  alleged  in  the 
complaint,  but  found  as  a  conclusion  of  law  that  the 
renting  was  valid  for  the  term  of  one  year,  and  therefore 
that  the  plaintiff  had  an  adequate  defense  to  the  action 
of  unlawful  detainer;  and  he  consequently  reported  for 
the  dismissal  of  the  suit. 

Exceptions  were  taken  to  the  report  by  each  of  the  par- 
ties. The  plaintiff  moved  to  confirm  the  report,  except 
the  conclusion  of  law. 

The  defendant  moved  to  confirm  all  of  the  report  except 
the  first  finding  of  fact,  which  is  to  the  effect  that  the 
plaintiff  had  rented  the  house  from  the  defendant,  for  the 
term  of  two  years,  at  a  monthly  rental  of  forty  dollars,  for 
her  residence.  The  court  below  sustained  the  plaintiff's 
exceptions,  and  overruled  those  of  the  defendant,  and 
entered  a  decree  specifically  enforcing  saiid  contract  againet 
the  defendant,  from  which  he  appeal!e4  to  this  court. 

1.  The  first  question  presented  for  our  consideration  is 
one  of  fact.  Did  the  defendant  lease  saM  property  to  tbe 
plaintiff  on  the  terms  alleged  in  the  complaint?  After  a 
careful  reading  and  consideration  of  all  the  evidence  in 
the  case  on  this  subject,  I  think  this  question  must  be 
answered  in  the  affirmative.  The  plaintiff  testifies  to  the 
facts  and  circumstances  intelligently  a/nd  dietin^tly,  and 
ehe  is  corroborated  in  her  statement  by  ether  evideneot 

In  addition  to  this,  the  facts  and-  cifettmstanees  attend- 
rng  her  occupancy  tend  very  strongly  to-  corroborate  ber; 
on  the  other  hand,  the  defendant's  denials  are  uncertain 
and  equivocal.  It  is'  true,  he  maiees  the  denials  when 
forced  to  it  by  the  direct  interrogatory  of  his  coobmI; 
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bat  when  left  to  himself^  the  inference  becomes  very 
strong  that  the  defendant  baees^  his  denial  on  the  fact^ 
not  that  the  plaintiff  did  not  enter  into  a  parol  agreement 
with  him  for  the  lease  of  the  pfomises  for  two  years,  but 
on  the  ground  that  the  lease  was  not  in  writing.  His 
remark  to  Mr.  Williams  was:  ''She  didn^t  get  a  lease ^; 
and  on  another  occasion  he  said:  ''She  had  no  lease  for 
the  house.'* 

2.  But  this  contract,  not  being  in  writingi  and  being* 
for  a  lease  for  a  term  exceeding  one  year,  was,  under  sec* 
tions  781  to  785,  subdivision  6,  Hill's  Code,  ineffectual,  at 
law,  to  create  such  title  or  interest  as  the  plaintiff  claims' 
under  it*  But  the  plaintiff  alleges  part  performance  of 
said  agreement  on  her  part,  and  relies  upon  that  to  take 
the  case  out  of  the  operation  of  the  statute,  and  to  that 
aspect  of  the  case  our  attention  must  be  directed* 

3.  It  appears  from  the  evidence  that  the  plaintiff,  with 
the  consent  of  the  defendant,  entered  into  the  possession 
of  said  premises^  pursuant  to  said  contract,  about  the  1st 
of  July,  1888,  and  continued  to  reside  there,  without 
objection  from  the  defendant,  until  about  the  month  of 
November,  during  which  time  she  paid  the  defendant  the- 
lent  stipulated  by  said  agreement. 

At  the  time  or  soon  after  she  took  possession  of  said 
premises,  the  plaintiff  caused  somie  shrubbery  —  rose- 
bushes and  the  like — to  be  removed  to  said  premises' 
and  planted  in  the  yard;  she  purchased  some  expensive 
carpets,  and  had  them  cut  and  put  down  in  the  rooms; 
the  caused  considerable  paper-hanging  aoid  painting  to 
be  done  about  the  house,  and  enough  coal  and  wood  to  bo 
placed  in  the  cellar  to  last  her  during  the  winter  next  en- 
suii^  after  her  occupancy  commenced.  In  short,  she  did 
everything  that  a  tenant  would  have  done  who  understood 
that  his  occupancy  was  for  a  greater  length  of  time  than 
from  month  ta  month. 
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Do  these  acts,  as  part  performance  of  this  lease,  on  the 
part  of  both  parties  to  this  lease,  entitle  the  plaintiiff  to 
have  the  same  specifically  enforced?  I  think  they  do. 
T}iey  are  substantial  on  both  sides,  and  go  to  the  sub- 
stance of  the  contract,  and  it  would  hardly  be  possible  to 
restore  the  plaintiiF  to  the  condition  she  was  in  before  the 
acts  were  performed. 

Relying  upon  the  terms  of  the  parol  agreement,  she  in- 
curred expenses,  and  changed  her  circumstances  and  con- 
dition, to  such  an  extent  that  a  refusal  on  the  part  of  the 
defendant  to  perform  operates  as  a  fraud  on  the  rights  of 
the  plaintiff.  As  I  understand  the  rule,  this  is  such  a 
part  performance  of  the  parol  agreement  as  takes  the  case 
out  of  the  operation  of  the  statute  of  frauds.  (Arnetto  v. 
Edinger,  10  Cal.  150;  Hotchkis8  v.  Downey,  2  Day,  225; 
Wilde  V.  Fox,  1  Rand.  165;  Kidder  v.  JSorr,  35  N.  H.  235; 
Hawkins  v.  Hunt,  14  111.  42;  Johnson  v.  Hubbell,  10  N.  J.  Eq. 
332;  Eyre  v.  Eyre,  19  N.  J.  Eq.  103;  Putnam  v.  Hattey,  24 
Iowa,  425;  Kay  v.  Watson,  17  Ohio,  27;  Waterman  on 
Specific  Performance,  sec.  257.) 

4.  Upon  the  argument,  counsel  for  the  appellant  in- 
sisted that  though  we  might  be  satisfied  that  the  parol 
agreement  was  made  as  alleged,  and  that  there  had  been 
such  part  performance  as  would  take  the  same  out  of  the 
operation  of  the  statute  of  frauds,  still  this  is  not  the  kind 
of  a  case  in  which  a  court  would  decree  a  specific  per- 
formance, and  that  the  plaintiff  must  fail  for  that  reason. 
But  in  this  I  think  the  counsel  is  mistaken. 

Pomoroy  on  Specific  Performance,  sec.  101,  says:  "As 
the  statute  speaks  of  lands, '  or  any  interest  in  or  concern- 
ing them,'  contracts  to  lease  are  both  included  within  its 
terms,  and  are  capable  of  being  part  performed  so  as  to 
be  taken  oiit  of  the  operation  of  the  statute,  and  made 
enforceable  in  equity.  In  most  of  the  American  statutes 
all  possible  doubt  upon  this  point  has  been  removed  by 


\ 
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adding  a  clause  to  the  section  concerning  lands  which 
expressly  inclndes  agreements  to  lease  for  a  time  not 
exceeding  one  year."  This  provision  is  found  in  our 
own  statute.  (Hill's  Code,  sec.  785,  sobd.  6;  Tig^lor's 
Landlord  and  Tenant,  sec.  32.) 

But  it  is  useless  to  follow  the  snbjec;t.  The  authorities 
are  uniform  in  favor  of  tlu)  mle  I  have  stated^ 

5.  The  finding  of  the  learned  referee  to  the  effect  that 
plaintiff's  parol  lease  was  good  for  a  year,  and  therefore 
she  had  a  good  legal  defense  to  the  pending  proceedings 
of  unlawful  detainer,  did  not  go  far  enough.  Her  rights 
rest  upon  a  more  substantial  equity  than  a  defense  to  that 
proceeding.  It  is  right  to  have  the  parol  agreement  spe« 
cifically  enforced  by  a  decree  so  that  tlie  same  shall  be 
fixed  and  certain,  and  that  she  may  not  again  be  subject 
to  be  harassed  and  vexed  by  such  a  petty  proceeding. 

The  decree  of  the  court  below  was  righti  and  the  same 
is  affirmed. 


IfUfld  April  M,  ISSS.] 

J.  N.  SPERRY  BT  AL.,  Appellants,  v.  THE  CTTY  OF 
ALBINA  BT  AL,,  Rbspondbnts. 

A  StTTT  tif  BqVITT  GAWOT  BB  MAINTAZirSD  BT  ▲  L0T«OWRBS  Ia  WDLJ  iOMT* 

poraie  city  Against  the  officers  thereof,  to  restrain  prooeedings  in  the 
improvement  of  a  street  therein,  on  which  snch  lot  almts,  nptm  an  appro* 
hension  that  the  officer  will  attempt  to  charge  a  part  of  the  expense  of  thd 
improTomant  npon  ti&e  lot.  Such  snit  can  otily  be  maintained  where  thert 
has  been  an  attempt  nader  the  prooeedings  to  seU  the  lot,  or  the  proceed- 
ings are  of  such  a  character  thai  tb^  naoesssaly  will  oast  a  doad  npoa 
tiie  title  of  the  lot-owner. 

Appeal  from  a  decree  of  the  circnit  court  for  the  county 

of  Multuomah,  dismissing  the  appellants/  complaint  after 

a  demurrer  thereto  had  been  sustained.     The  appellants 

alleged  in  their  complaint  that  the  te^>ondent3,  the  city 
xvn.OB.-A 
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of  Albiua,  is  a  municipal  corporation  created  by  an  act  of 
the  legislative  assembly  of  the  state  of  Oregon,  approved 
February  4,  1887,  and  was  vested  with  the  usual  and  or- 
dinary powers  of  a  body  corporate,  and  that  the  other 
respondents  were  its  mayor,  common  council,  and  re- 
corder; that  among  the  powers  to  be  exercised  by  the 
said  officers  was  the  authority  to  grade,  improve,  and 
keep  in  repair  highways,  streets,  and  alleys  within  the 
city,  and  to  provide  a  means  of  defraying  the  expenses 
thereof;  that  among  the  streets  and  highways  within 
the  corporate  limits  of  the  city  was  Helm  Street,  upon 
which  appellants  were  adjacent  and  abutting  property 
owners;  that  on  the  twenty-fourth  day  of  February, 
1888,  the  said  city  council  ordered  to  be  published,  under 
the  hand  of  the  recorder,  the  following  notice:  "Notice  ia 
hereby  given  that  the  common  council  of  the  city  of 
Albina,  Multnomah  County,  Oregon,  proposes  to  improve 
Helm  Street,  in  said  city,  by  grading  the  said  Helm 
Street  the  full  width  thereof  to  the  established  grade  from 
the  north  line  of  Russell  Street  to  the  center  of  Knott 
Street,  and  to  grade  the  east  half  of  Helm  Street  to  the 
established  grade  from  the  center  of  Knott  Street  to  the 
north  line  of  Morris  Street,  and  also  by  laying  a  first- 
class  sidewalk  from  the  north  line  of  Russell  Street  to  the 
south  line  of  Knott  Street,  and  by  laying  a  third-class 
sidewalk  from  the  south  line  of  Knott  Street  to  the  north ' 
line  of  Morris  Street,  with  cross-walks  as  provided  for  iu 
section  7  of  Ordinance  No.  13."  The  said  notice  was  so 
ordered,  and  was  published,  under  the  pretense  and  claim 
that  it  made  public  the  fact  that  the  said  council  pro- 
posed to  grade  and  improve  that  portion  of  said  Helm 
Street  therein  designated,  and  to  which  portion  appellants' 
property  is  adjacent,  in  the  manner  and  after  the  form 
prescribed  by  the  charter  of  said  city.  That  on  the 
twenty-third  day  of  April,  1888,  the  said  council  did  on* 
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lawfully,  and  without  authority  having  by  them  first  been 
established,  make  and  enter  into  a  contract  with  one 
Peter  Lynch  for  the  pretended  improvement  of  the  afore*- 
said  portion  of  Helm  Street,  and  by  the  terms  thereof 
unlawfully  creating  a  liability  and  lien  against  and  upon 
the  property  hereinafter  enumerated;  and  that  the  said 
Lynch,  acting  under  said  unlawful  contract,  did  thereupon 
proceed  to  dig  up  and  disturb*  the  surface  of  the  aforesaid 
portion  of  Helm  Street,  and  to  tear  up  and  destroy  the 
sidewalks  thereon,  to  the  irreparable  damage  of  appel- 
lants; that  on  the  twenty-first  day  of  July,  1888,  the  said 
council  did  make  and  publish  a  certain  ordinance  num- 
bered 37,  declaring  the  cost  and  accepting  the  aforesaid 
unlawful  and  damaging  work  of  the  said  Peter  Lynch, 
and  assessing  the  cost  thereof,  and  did  by  said  ordinance 
direct  the  respondent  John  T.  Hughes,  which  he  so  did, 
to  enter  such  assessments  in  the  docket  of  city  liens,  un- 
lawfully, against  the  several  lots  and  parts  of  lots,  and  in 
the  respective  amounts  as  follows,  to  wit:  J.  L.  Sperry, 
lot  1,  block  2,  $66.72;  J.  L.  Sperry,  lot  2,  block  2,  $60.68; 
J.  L.  Sperry,  lot  3,  block  2,  $39.75;  J.  L.  Sperry,  lot  1,  block 
3,  $62.60.  The  list  includes,  also,  twelve  other  names, 
with  the  number  of  lot  and  block,  and  the  amount  as- 
sessed upon  each;  that  said  assessments  stood  upon  re- 
spondents' lieu  docket,  and  appear  unlawfully  as  liens 
against  the  sevei;al  lots  and  parts  of  lots  above  enumer- 
ated and  mentioned,  and  as  a  cloud  upon  the  several 
titles  thereto;  and  that  appellants  are  informed  and  be- 
lieve that  the  said  council  will  proceed,  or  order  to  pro- 
ceed, without  delay  the  collection  and  enforcement  of 
said  pretended  liens  against  said  property,  and  disturb 
the  several  titles  thereto,  which  are  in  appellants.  And 
appellants  further  alleged  for  themselves  and  others 
owning  the  respective  lots  adjacent  to  the  pretended  im- 
provement of  .Helm  Street,  and  against  which  said  illegal 
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asseesmente  were  made  and  entered  ia  the  ken  docket^ 
that  the  aforesaid  digging  and  teaming  up  of  eaid  Helm 
Street  was  without  benefit  to  the  general  public,  and  did 
!iot  enhance  the  value  of  the  adjacent  ^operty  above 
enumerated  and  *mentioil>ed,  and  sought  by  said  council  to 
be  charged  therewith;  but,  to  the  contrary,  did  irreparable 
dan^age  to  the  eame;  that  they  had  )ao  n^tioe  published 
"or  given  them  of  tbe  intention  of  said  council  to  cause  to 
be  made  the  «aid  pretenfded  street  itiap^vement  at  the 
'ea[pens^  of  the  property  adjacent  thereto,  as  required  by 
subdivision  iB,  section  IS,  of  the  6ha>rte4r  of  the  city  c^ 
Albina,  wA  that  thfejr  w^'re  deprived  of  theit  privilege  of 
remonBtran^ei;  that  appeHants  have  no  speedy  and  ade- 
quate 1-emedy  at  kW.  Wherefore,  by  Reason  of  the  foM- 
going  ptemiMrs,  iliey  ptky  jtidgmeni,  etc.  The  doraulrrer 
wad  upon  the  ground  that  t^e  6omplMnt  did  not  state 
facts  sa£l6iont  to  ooi^stitute  a  cause  of  mxk 

W.  IF.  i^tgre,  for  Appellants. 

P.  L.  WiUi^,  tdr  Respondents. 

TRAYtat>  C.  X. — The  question  to  he  determined  in  this 
-case  Is  as  to  the  s«ffi<^ioney  of  tke  appellants'  complaint. 
The  -suit  appears  to  haire  beeli  ptedioated  npoA  the  ground 
that  the  proceedings  to  linprove  the  street  were  irregolary 
-and  thai  tbe  Tespdufdents  would  undelrtako  to  ehat^  the 
oxpedise  of  It  upott  their  property  abutting  upon  the 
-street.  iThe  appTehension  that  such  an  attempt  would 
be  tniade  aeems  to  have  arisen  ifrom  the  fact  thi^  the  city 
council  passed  the  Ordi*nanee  number^  87,  declaring  ^e 
costs,  aocefptin^  the  wobk  of  the  contractor,  and  directing 
an  entry  of  the  aseessment  to  be  iiftade  in  the  docket  of 
city  liens,  as  the  appellatite  term  it.  But  if  their  view 
of  the  eiSe&r  is  correct,  they  are  in  no  imminent  danger 
of  having  to  pay  the  expoase  of  Uie  imprbvement  of  the 
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atreet.  Tb«jF  altegSi  in  eSbct,  that  no  notice  had  been; 
published  or  given.  o£  an  intention  upoi^  the  part  of  thO', 
said  council  to  cause  the  impFovement  to  be  made  at  the^ 
expense  of  the  property  adjacent  thereto^  as  required  hyi 
sabdivisian  6,.  auction  18,  of  the  charter.  That  sqbdivis^ 
ion  i^rovideis,,  as  wil}  be  seen  by  a  referenoe  to  the  charter,^ 
as  follows;  ^'The  council  have  power  and  antherity  withii^ 
the  corporate  lim^^^  ....  to  cpnatruct,  clean,  and  repair, 
sidewalka  and  eroe6-:Mralk4^  or  provide  for  the  construction^ 
cleaning,  and  repairing  of  said  wa^ka  adjacent  to  real  prop-; 
erty  by  the  owners  of  such  property,  and  also  fbr  the  mak* 
iBg,  cleanings  and  repairing  gutters;  tograde, gravel,  pave, 
plank,  or  otherwise  improve  and  keep  in*  repair  highways^ 
streets,  and  alleys;  provided,  that  no  property  shall  be  as-* 
sessed  for  the  construction  of  such  improvement  for  merer 
than  one  half  of  ita  last  county  asaessed  valuation;  pro* 
vided  further,  that  if  two  fiftha  of  the  property  on  such 
atreeta  and  adjacent  thereto  shall  oppose  such  improve- 
ment by  remonst]?aBce,  then  such  improvement  shall  not 
be  ordered;  provided  further,  that  no  property  shall  be 
taxed  more  than  once  for  such  improvements;  and  pro«i 
vided  further,  that  in  case  of  proposed  street  improve- 
ments, where  the  irarprovementa  proposed  are  to  be  madd 
at  tho  expense  of  the  property  adjaoeut  thereto,  thirty 
dftya'  noticQ  of  aiich  intention  shall  be  given,  by  posting 
three  notices  thereof  in  public  places  of  said  city."  Now^ 
if  this  provision  requires  the  notice  to  specify  that  the 
proposed  street  improvement  is  to  be  made  at  the  expense 
of  the  property  adjacent  thereto  in  order  to  render  it  lia- 
ble for  the  expense  of  the  improvement,  as  the  appellants 
seem  to  claim,  and  which  I  am  inclined  to  believe  is  cor- 
rect, then  certainly  no  harm  can  come  to  the  appellants 
on  account  of  the  proceedings  herein.  The  city  council, 
not  having  given  any  such  notice,  as  required  by  the  pro- 
yiaion,  will  not  be  likely  to  proceed  to  enforce  payment  0^ 
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the  pretended  liens  against  the  property,  or  disturb  the 
several  titles  of  the  appellants  thereto;  and  if  it  should 
attempt  to  do  so,  its  proceedings  would  be  a  nullity.  At 
all  events,  the  city  council  has  not  attempted  to  cause  the 
property  to  be  sold  to  satisfy  the  cost  of  the  improvement, 
and  until  it  takes  some  decided  step  in  that  direction,  the 
appellants'  rights  in  the  premises  will  not  be  in  such  jeop- 
ardy as  to  demand  the  issuance  of  an  injunction;  and 
whether  the  appellants  would  then  be  entitled,  under  the 
rule  adopted  by  courts  of  equity,  to  invoke  such  a  remedy, 
is  very  doubtful. 

Mr.  Pomeroy,  in  his  work  on  equity  jurisprudence, 
volume  3,  page  437,  says:  ''In  the  absence  of  statutes 
giving  prima  facie  validity  to  deeds  or  other  proceed* 
ings,  the  following  doctrine  seems  to  be  sustained  by  the 
great  majority  of  American  decisions:  Where  the  instru- 
ment or  proceeding  constituting  the  alleged  cloud  is  abso- 
lutely void  on  its  face,  so  that  no  extrinsic  evidence  is 
necessary  to  show  its  invalidity,  and  where  the  instru- 
ment or  proceeding  is  not  thus  void  on  its  face,  but  the 
party  claiming  under  it,  in  order  to  enforce  it,  muBi  necu- 
sarily  offer  evidence  which  will  ineviUMy  show  its  inva* 
lidity  and  destroy  its  efficacy,  in  each  of  these  cases  the 
court  will  not  exercise  its  jurisdiction  either  to  restrain 
or  to  remove  a  cloud,  for  the  assumed  reason  that  there  %9 
no  cloud." 

The  learned  author  indulges  in  a  degree  of  criticism 
upon  the  rule  as  thus  laid  down  which  may  be  emi- 
nently just;  but  it  is  very  questionable  whether  the 
court  would  be  willing  to  disregard  it  in  any  case,  un- 
less some  very  extraordinary  circumstance  intervened. 

It  will  be  observed  by  an  examination  of  the  charter  of 
the  city  of  Albina  that  it  makes  no  provision  concerning 
the  validity  of  a  tax  deed,  or  deed  given  upon  the  sale  of 
property  for  street  improvements.    The  validity  of  such  a 
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deed  under  the  provisions  of  the  charter  of  that  city  must 
depend  entirely  upon  the  regularity  of  the  proceedings 
authorizing  the  sale  of  real  property  for  the  non-payment 
of  a  tax  or  street  assessment;  and  the  party  claiming  un- 
der it  is  required  to  prove  the  regularity  of  the  proceeding 
before  the  deed  can  be  considered  as  having  any  force  or 
effect.  Neither  does  the  said  charter  provide  for  any 
docket  of  city  liens;  hence  the  allegation  in  the  com- 
plaint in  regard  to  the  assessment  for  the  improvement 
of  said  Helm  Street,  standing  upon  the  respondents' 
'*lien  docket,"  or  being  entered  in  the  "lien  docket  of 
the  respondents/'  amounts  to  nothing.  The  city  author* 
ities  may  have  devised  such  a  book,  and  caused  the  pre* 
tended  assessments  to  be  entered  therein,  but  that  would 
not  give  them  the  apparent  effect  of  a  legal  lien.  Such 
act  would  no  more  create  a  cloud  upon  title  than  a  mem- 
orandum in  an  ordinary  account-book.  It  would  not  be 
admissible  as  proof  of  a  lien  upon  the  property  without 
showing  that  the  various  steps  prescribed  in  the  charter 
had  been  taken  which  would  constitute  a  lien.  I  am  un« 
able  to  perceive  any  tenable  ground  for  the  suit,  and  in 
my  opinion  the  circuit  court  properly  sustained  the  de« 
murrer  to  the  complaint. 
The  decree  appealed  from  will  therefore  be  affirmed. 
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As  ▲  Gbnsral  RvLBy  It  bi  SumooHT  to  Chabok  ▲  Statotobt  OmzrsE  ia  tfaa 
TTords  o£  the  atotata^  bai  whea  a  Hior*  pwrticiilar  ■tatement  ia  naoeMar^ 
to  vet  forth  the  lactt  with  roquisito  eertaiDty,  than  the  particiilars  nuut^ 
lieayerrfid. 

TB£  Fligrt  of  am  Aooubxd  ia  a  circamatanca,  in  aonnectioii  with  otiier 
&ct8  in  the  case,  from  which  a  jury  may  draw  m&vorable  infacenoaa,  bm^ 
it  ia  a  laot  t»  be  ptovan  by  i^  peraoa  whaknowB  it. 

Appeal  from  Washington  Coant]^. 

R.  Willianii,  ThoTooB  jff.  Tongv^  and  T.  B.  HandUy, 
for  Appellant 

T.  A.  MeBride,  for  Respondent. 

LoBD,  J. — The  defendant  waa  accused  by  an  indict- 
ment for  larceny  in  defacing  the  artificial  ear-marks  upon 
a  steer,  the  property  of  another,  with  tho  intent  then  and 
thereby  to  convert  said  steer  to  his  own  use,  committed 
as  follows:  ^^The  said  John  Lee,  on  the  nineteenth  day  of 
July,  A.  D.  1887,  in  the  county  of  Washington,  and  statq 
of  Oregon,  did  feloniously,  willfully,  and  knowingly  de- 
face certain  ear-marks  upon  a  certain  steer  (said  steer 
being  then  and  there  the  personal  property  of  H.  W. 
Scott),  by  then  and  there  unlawfully  and  feloniously- 
cutting  off  the  ends  of  both  ears  of  said  animal,  with  the 
intent  then  and  thereby  to  deface  said  ear-marks  as 
aforesaid,  then  and  there,  thereby  feloniously  to  convert 
said  steer  to  his  own  use,  said  steer  being  then  and  there 
of  the  value  of  ten  dollars." 

It  is  contended  that  this  indictment  does  not  state  facts 
sufiScient  to  constitute  a  crime,  in  this,  that  it  does  not 
describe  the  ear-marks  and  how  they  were  defaced.    As  a 
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general  rule»  it  ia  sufficient  to  charge  a  statutory,  o^ase 
in  the  words  of  the  statute,  but  there  are  exceptious  toi 
this  rule,  and  whoa  a  more  particular  statement  of  fact9 
is  necessary  to  set  forth  such  offense  with  requisite  cer^ 
tain ty,  then  such  facts  must  be  ayerredL  (State  y.  Sam,, 
14  Or.  318.)  This  indictment  states  the  offense  in  the 
language  of  the  statute,  and  this  is  sufficient  within  thot 
precedents  under  similar  statutes. 

Mr.  Bishop  has  collected  the  cases  bearing  upon  thiai 
subject,  and  evidently  considera  some  of  them  as  unsatis^ 
.factory.     (Bishop's  Statutory  CrimeS|  sees.  454-461.) 

For  instance,  in  State  v.  0-Niel,  7  Ired.  261,  the  descrip-^ 
tive  part  of  the  indictment  was  as  follows:  ''The  defend-* 
ant  did  unlawfully,  knowingly^  and  willfully  alter  the  mark 
of  a  certain  cow,  the  property  of  Martha  Beasen,"  etc.,^ 
which  the  court  held  sufficient.  "This,"  as  Mr.  Bishop 
says,  ''goes  to  the  extreme  of  condensation" ;  and  that  "iC 
ke  cannot  pronounce  it  absolutely  wrong  in  principle, 
still  the  form  it  sanctions  plainly  descends  less  in  detail 
than  is  usual  in  the  approved  forms  in  analogous  cases/^ 
(Bishop  on  Statutory  Crimes,,  sec.  460.) 

But  it  will  be  observed  that  the  indictment  in  that  case 
is  much  less  explicit  than  in  the  case  at  bar,  in  that  it 
not  only  failed  to  state  what  the  mark  was  before  altera-r 
tion,  but  failed  to  state  how  it  was  altered.  Here  all  the 
elements  of  the  offense  are  charged.  It  is  alleged  in  the 
indictment  that  the  steer  was  the  personal  property  of 
Scott,  that  there  were  artificial  ear-marks  upon  it,  and 
that  the  defendant  defaced  them  by  cutting  off  the  ears^ 
and  that  he  did  it  with  a  felonious  intent.  Substantially^ 
it  conforms  to  the  forms  given  by  eminent  text-writers 
(Bishop's  Directions  and  Forms,  sec.  166;  1  Whertoa'9 
Precedents,  No.  479;  Maxwell's  Directions  and  Forms, 
322);  in  fact,  is  fuller  and  more  in  detail  than  some  of 
them.    Every  ingredient  of  which  the  offeoifiQ  is  com-* 
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posed  is  stated  with  suflBcient  certainty  to  give  the  de« 
fendant  notice  of  the  charge.  As  a  consequence,  we  hold 
the  indictment  sufficient.  It  is  suggested,  however,  that 
the  record  discloses  other  matter  which  renders  it  impos- 
sible to  sustain  the  conviction. 

The  witness  Scott  was  asked:  ''State  what  ear-marks  the 
steer  had,  which  you  lost,  at  the  time  you  lost  it."  This 
was  objected  to,  which  the  court  overruled,  and  an  excep- 
tion was  saved.  The  record  recites  that  the  witness  was 
allowed  to  testify  that  there  were  certain  artificial  ear- 
marks on  said  steer,  which  said  witness  specifically  de- 
scribed. My  associates  think  this  was  error,  for  the 
reason  that  the  question  does  not  necessarily  relate  to  the 
steer  in  controversy,  and  unless  it  did  so,  it  was  clearly 
incompetent. 

Another  objection  is  this:  In  certain  cases,  the  flight 
of  one  accused  of  crime  is  permitted  to  be  shown  as  a  cir- 
cumstance, in  connection  with  other  facts  in  the  case,  from 
which  the  jury  may  draw  unfavorable  inferences  against 
the  prisoner.  The  defendant  being  under  recognizance 
on  the  third  day  of  December,  1887,  he  failed  to  appear 
when  called,  and  his  default  was  entered  of  record  in  the 
cause.  Upon  the  trial  of  this  cause,  as  a  circumstance 
to  prove  flight,  the  district  attorney  offered  in  evidence 
the  record  of  the  defendant's  default  on  that  occasion. 
This  is  also  thought  to  be  error,  for  the  reason  that  there 
was  no  issue  in  the  case  as  to  whether  or  not,  on  that  day, 
the  defendant  made  default  or  not.  The  issue  was  one  of 
guilt  or  innocence  of  the  accused,  and  for  that  issue  the 
record  was  incompetent.  If  the  defendant  fled,  the  fact 
could  have  been  proven  by  any  person  who  knew  it,  but 
his  default  in  court  on  that  particular  day  in  no  manner 
tended  to  prove  it.  Under  the  circumstances  disclosed,  it 
is  considered  that  the  effidct  of  such  evidence  was  preju- 
dicial to  the  accused. 
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It  is  further  suggested,  as  the  record  discloses  that 
there  was  some  evidence  tending  to  show  that  the  defend- 
ant claimed  to  own  the  steer;  that  being  the  case,  it  is 
important  to  observe  the  distinction  noted  in  State  v* 
Chee  Gong,  16  Or.  534. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 


IFQed  April  24,  1889.] 

8.  MITCHELL,  Appellant,  v.  IRA  JP.  POWERS,  As- 
siONEB,  Respondent. 

Ah  Obdxr  OB  "DKsaov  Madb  bt  a  Ciboitit  Ck>UBT  in  proceedings  to  aeonn 
erediton  »  jost  division  of  the  estates  of  debtors  who  oonvey  to  aasiguooi 
for  the  benefit  of  creditors,  denying  to  a  creditor  the  right  to  a  pro  rata 
dividend  in  the  assets  of  the  estate  of  the  assignor,  is  snch  a  final  deetsion, 
within  the  meaning  of  section  6  of  article  7  of  the  constitotion  of  the  state, 
as  entitles  the  sapreme  oonrt  of  the  state  to  revise  it  on  appeaL  In  order 
to  revise  snch  final  decision,  kowever,  where  it  involves  the  decision  of  an 
issne  of  fact,  a  statement^  in  the  form  of  a  bill  of  exceptions,  containing 
the  evidence  given  or  facts  proved  in  the  trial  of  snch  issne,  must  be  pre* 
pared  and  signed  by  the  judge  of  the  circuit  court»  and  made  a  part  of  the 
record  of  the  case.  The  appeal  in  such  case  must  be  taken  by  serving  and 
filing  the  notice  of  appeal  within  six  moaths  from  the  entry  of  snch  decis- 
ion,  and  by  perfecting  it,  as  in  other  cases  of  appeal  to  the  supreme  court. 

Tbb  Pbb8bmtmb!IT  or  A  Claim  to  an  Assioneb  in  proceedings  of  the  character 
above  referred  to  requires  more  than  the  mere  demand  of  a  sum  of  money; 
a  statement  under  oath  of  the  debt  or  liability  which  is  alleged  to  exist 
against  the  insolvent  debtor  should  be  made  out  and  delivered  or  trans- 
mitted to  the  assignee,  and  should  specify  sufficient  facts  to  apprise  the 
parties  interested  in  the  estate  of  the  nature  and  consideration  of  the  debt. 

A  Statkmicmt  of  thb  Mkrb  Evidbngb  of  the  debt,  such  as  a  promissory 
note,  is  not  snffiisient,  a«  "  a  note  at  best  is  but  presumptive  evidence  of  a 
debt." 

Appeal  from  Multnomah  County. 

X  N.  SteeveSf  for  Appellant. 

JR.  &  E.  B.    WilHams  and  Strode  &  Beach,  for  Re- 
spondent. 
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Thaybr,  C.  J. — This  appeal  is  from,  a  decision  of  the 
circuit  court  for  the  ooiuity  of  Multnomah-  It  was  brought, 
here  some  time  ago,  and  after  being  argued  and  submitted,, 
aa  opinion  was  filod  therein,  but  the  case  was  not  fuUj 
determined,  in  consequence  of  the  loranscript  being  de-i 
fectiye.  Said  opii^iou  is  published  in  16  Oregon,  com- 
mencing at  page  487,  and  contains  a  statement  of  the 
facts  in  question.  Since  the  opinion  was  rendered,  and 
in  pursuance  of  a  suggestion  contained  therein,  the  ap- 
pellant's counsel  has  Jiad  a  copy  of  the  order  or  decision 
of  the  circuit  court,  which  is  set  out  in  the  notice  of  ap- 
peal as  made  on  the  twenty-eighth  day  of  June,  1888/ 
certified  here,  and  the  case  is  now  in  a  condition  for  final 
disposition.  The  decision  referred  to  is  to  the  efieet  thai 
the  petition  of  the  appellant,  9.  Mitchell,  be  denied,  and 
his  claim  and  that  of  S.  H.  Abrahams  be  adjudged  not 
to  have  been  properly  exhibited  or  presented  to  the  as- 
signee, and  they  be  disallowed  for  that  reason.  This 
was  clearly  a  final  decision,  within  the  meaning  of  the 
constitution,  which  confers  jurisdiction  upon  this  court 
to  revise  the  final  decisions,  of  the.  circuit  courts  in  all 
cases.  I  do  not  think,  however,  that  the  other  orders  or 
decisions  of  the  circuit  court  specified  in  the  notice  of 
appeal  can  be  regarded  as  final  decisions,  as  they  all  relate' 
to  intermediate  matters  in  the  proceeding.  And  if  they 
were  final  orders,  it  would  avail  the  appellant  nothing  on 
this  appeal,  as  more  than  six  months  expired  after  they 
were  made  and  entered  before  the  appeal  was  taken. 

The  notice  of  appeal  was  served  and  filed  on  the  nine- 
teenth day  of  September,  1888,  and  the  orders  were  all 
entered  on  and  prior  to  the  twenty-first  day  of  March, 
1887, — nearly  a  year  and  a  half  before  the  appeal  was 
attempted  to  be  taken.  Nor  ean  said  orders  be  deemed 
"judgments  or  decrees"  for  the  purpose  of  being  reviewed, 
as  provided  in  section  535  of  the  code,  for  the  reasonS|g 
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'—1.  That  said  section  only  applies  to  judgments  and  de^ 
crees  eo  ncmiin^;  and  2.  Ah  orde^,  to  be  deemed  a  judg^ 
ment  or  decree  within  the  Meaning  of  that  section,  must 
be  an  order  aifecting  a  substantial  right,  and  which  ia 
effect  determi^ies  the  action  or  suit  so  as  to  prevent  a 
judgment  ot  decree  therein.  The  oaly  question,  therefore, 
wfeich  this  court  can  properly  consider  is,  whether  or  not 
the  order  add  decision  of  the  circuit  court  made  on  the 
twenty-eighth  day  of  June^  1888,  was  erroneous. 

It  appears  that  the  appellant,  Mitchell,  on  the  twenty- 
fifth  day  of  May,  1888,  filed  his  petition  in  said  court>  in 
which  he  set  out  a  statement  of  facts  alleged  to  bave  oc- 
curred in  the  said  insolvency  proceedings;  that  he  alleged 
therein,  among  other  aIlega;tious>  that  after  the  expiration 
of  the  said  tbree  tnoinths,-^  referring  to  the  three  montbs 
from  the  time  of  fi^st  publishing  notice,  at  the  expiration 
of  which  the  assignee  is  required  to  report  saai  file  with 
the  clerk  of  \be  court  a  true  and  full  Kst^  utider  oath  of 
all  such  creditor^  of  the  assignor  as  shall  have  claims,  eto., 
as  provided  ii^  aection  817S,  Code  of  Miseellaneous  Laws, 
— and  on  the  tenth  day  of  January,  1888,  the  said  Ira  P. 
Powers,  as  a-ssignee,  filed  in  said  court  what  purported 
to  be  his  first  report,  and  thereby  reported  to  the  court 
aU  daims  p=reeented  as  such  i^ajnst  said  estate,  save  and 
except  the  skid  claims  of  the  petitioner,  W>  Friedlander 
and  S.  H.  Abrahains,  but  thereafter,  and  on  the  twenty- 
eighth  day  of  January,  1888,  pursuant  to  an  order  of  the 
court,  he  filed  and  reported  those  claims;  that  thereafter, 
after  the  full  period  of  three  months  more  had  expired, 
and  on  the  eighteenth  day  of  May,  1888,  the  said  Powers, 
as  such  assignee,  filed  his  fifnal  i^eport,  so  called,  in  said 
court,  botihat  said  report  is  incomplete  and  false  in  this, 
viz.,  that  it  -does  not  report  -either  or  any  of  said  claims 
of  the  petitionet»,  Abrahams  or  Friedlander,  but  falsely 
reports  a  number  of  other  claims,  aggregating  about 
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$2,382,  as  the  only  claims  ever  presented  to  said  assignee 
or  entitled  to  share  in  the  dividends  of  said  estate;  that 
said  Powers  has  submitted  his  said  report  to  the  court, 
and  asks  an  order  of  distribution  of  said  estate  of  the 
assets  thereof  to  said  other  creditors,  which,  if  made  as 
asked,  will  entirely  consume  such  assets  to  the  irreparable 
injury  of  petitioner  and  said  other  alleged  creditors;  that 
no  order  of  distribution  had  been  made,  and  that  none  of 
said  claims  had  ever  been  adjudicated  by  the  court  nor 
disallowed,  but  were  entitled  to  a  share  in  such  dividends; 
that  petitioner  had  no  plain,  speedy,  or  adequate  remedy 
at  law. 

A  prayer  was  appended  to  the  petition  asking  an  order 
and  judgment  of  the  court  as  follows:  1.  Allowing  said 
claims;  2.  That  said  Powers  pay  on  each  of  said  claims 
an  equal  pro  rata  dividend,  with  all  other  claims  against 
said  estate;  3.  That  said  final  account  of  said  Powers  be 
not  allowed,  nor  any  settlement  of  the  estate  be  made 
until  after  hearing  the  petition;  4.  For  such  other  and 
further  relief  as  might  be  just  and  equitable;  5.  For  costs 
and  disbursements. 

Upon  this  petition,  the  said  circuit  court  granted  an 
order,  the  substance  of  which  is  as  follows:  '^Now,  at  this 
time,  upon  the  reading  of  the  petition  of  S.  Mitchell  herein 
this  day  filed,  it  is  ordered  by  the  court  that  Ira  F.  Powers 
appear  and  answer  the  petition  aforesaid,  within  five  days 
from  the  service  of  this  order  upon  him,  and  show  cause, 
if  any  exist,  why  the  prayer  of  said  petition  shall  not  be 
granted  as  asked." 

Thereafter,  and  on  the  first  day  of  May,  1888,  the  said 
assignee,  Ira  F.  Powers,  in  pursuance  of  said  order,  filed 
an  answer  to  the  said  petition,  in  which  he  positively  de- 
nied that  said  petitioner  at  any  time  presented  any  claim 
to  him  against  said  estate;  denied  that  said  petitioner 
Friedlauder  or  Abrahams  had  any  claim  for  any  sum 
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against  said  insolvent  or  against  his  estate;  denied  that 
the  claims  of  either  of  said  parties  were  entitled  to  a 
share  in  the  distribution  of  the  assets  of  said  estate;  de- 
nied  that  on  the  twenty-eighth  day  of  January,  1888,  or 
at  any  other  time,  the  assignee  filed  or  reported  to  said 
court  the  said  or  any  claims  of  said  parties,  or  either  of 
them,  and  denied  substantially  all  the  other  allegations 
contained  in  the  said  petition. 

How  the  issue  of  fact  thus  formed  between  the  peti- 
tioner and  the  assignee  was  disposed  of  is  not  known;  all 
we  have  before  us  is  the  order  and  decision  made  by  the 
said  circuit  court  on  the  twenty-eighth  day  of  June,  1888, 
from  which  the  appeal  is  taken. 

There  is,  among  the  papers  sent  here,  another  answer 
of  the  assignee,  which  appears  to  have  been  filed  on  the 
twenty-eighth  day  of  January,  1888,  and  from  which  it 
might  be  inferred  that  the  claims  in  question  were  pre- 
sented to  him;  buf  whether  it  was  introduced  in  evidence 
before  the  court  on  the  trial  of  said  issue  of  fact,  or  was 
introduced  or  explained  away  by  other  evidence,  or 
whether  any  evidence  whatever  was  introduced  in  re* 
gard  to  the  matter,  does  not  appear. 

The  adjudication  of  the  court  that  the  claims  had  not 
been  properly  exhibited  or  presented  to  the  assignee  in-^ 
volved  both  questions  of  fact  and  law,  and  if  it  committed 
error  in  that  particular,  it  should  be  corrected.  But  how 
we  are  to  ascertain  whether  or  not  the  court  did  commit 
error  in  the  adjudication  referred  to,  without  some  state- 
ment, as  provided  by  rule  14  of  this  court,  commented 
upon  in  the  former  opinion,  is  beyond  my  power  of  com- 
prehension.  We  cannot,  as  we  are  frequently  reminded 
from  the  bar,  presume  error;  but  it  must  affirmatively 
appear. 

The  appellant's  counsel,  instead  of  making  up  a  state- 
ment of  the  facts  occurring  in  the  case,  and  having  it 
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^tuthenticated  by  the  circuit  judge,  as  provided  by  said 
rule  14,  has  brought  bere  a  mass  of  papeni  for  os  to  study 
out  and  draw  coDclusio&s  from.  Such  a  course  of  prao 
tice  leaves  questions  of  importance  itt  tmcertainty  and 
doubt.  Oral  proofe,  if  any  such  have  been  made,  are  ne<- 
cessarily  excluded,  and  written  evidence  whidi  does  not 
constitute  a  part  of  the  record  is  unavailing  in  this 
court.  Both,  however,  may  be  authenticated  in  the  man^ 
ner  pointed  out  Tjy  said  rule,  and  thereby  be  rendered 
competent  The  appellant's  counsel  should,  after  the 
assignee  filed  his  answer  denying  the  presentment  of 
the  claims,  have  submitted  his  proof  of  the  fact.  It  was 
alleged  in  the  petition  and  denied  in  the  answer,  and  the 
counsel  then  liad  a  ri^t  to  introdace  evidence  to  prove 
it.  If  the  counsel  did  th&t^  and  the  court  decided  against 
him  upon  the  proof  so  made,  be  should  )iave  prepared  a 
statement  of  the  evidence  given  or  facts  proved,  in  the 
form  of  a  bill  of  exceptioM,  and  this  couit  would  then  be 
in  a  conditiorn  to  determine  whether  or  not  the  proofs  es- 
tablished as  a  matter  of  law  the  fact  that  the  claims  had 
been  presented.  But  as  the  innatter  stands,  it  presents  a 
mere  assertion,  affirmed  by  one  party  ^nd  denied  by  the 
other,  and  this  court  has  no  means  of  determining  which 
is  in  the  right.  The  presentment  of  a  claim  in  such  a 
case  requires  more  than  a  noere  demand  of  a  sum  of 
money.  A  statement  under  oath  of  the  d€t>t  or  liability 
which  is  alleged  to  exist  against  the  insolvent  debtor 
should  be  made  out  and  delivered  or  transmitted  to  the 
assignee.  The  creditor  may  not  be  required  to  state  all 
the  facts  out  of  which  the  debt  arose  as  Mly  m  in  a  case 
of  a  confession  of  judgment;  but  he  should  set  ont  suffi- 
cient facts  to  apprise  the  parties  interested  in  the  estate 
of  the  nature  and  consideration  of  the  debt.  If  the 
debt  is  for  money  loaned  or  advanced^  or  goods  sold,  it 
should  be  stated,  and  the  statement  should  not  be  lim- 
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ited  to  a  spe^j^c^loi^  of  tl|o  ^i^ide^OQ  9f  it.,  f^fmm  in- 
tere8te4  in  a&  i^pso^tvea^'d  eet^ie  ^e^^  a,  right  to  l^i^ow 
aamething  mor^  tbap  tl^  fc^ct  tk^^t  t^^e  i^a^JlYOBt  ei^ute4 
to  the  claimant  hiisi  proB^i^sof 7  npti^  o{  ^  e^rt^^^  4^te;  t)»^yr 
sWuljd  be  iafpr^i^ed  wth  re^i^^i^Mi^  o^r^ys^ty  wk^^  tihe 
cousicleratioji  of tl^^eel^ia  was. 

'*A  note,"  fU9  8aj4  hy  (S^^di^r,  C.  J.^,  Uk  Ch^g^pel  y^ 
Chapgek  1?  «•.  Y.  218,  %l%  64  Am^  ©e^..  4»6,  '^at  bfa*,. 
aven  between  thd^  pa?tiea  to  tl^  inst|HiB|eAt»  it  but  pirp^ 
anD^ptiye  cvid^n.©^  of  1^  <}ebt  Th^  leaker  4W  iv>t  fesQomo; 
ijQM^ebted  by  tfa^e  oo^er^  exeevtieEs  of  ^^wfitj^n  piromi^Q  to 
p^y  money.  E[is  pl^Kg^tipa  %;;osq  oji^t  of  fis^t»^  <feAo9<«  t.bp 
iostrumei^llf  a¥^4  a^tj^cedent.  to  or  9^epmp%]^illg  ii^si  e^e- 
c^tioIl.  In  tbi^  ease,"  eai4  the  lpaF«9<|  jiij^g^  '^^e  ajrp  ills 
foxmed,  by  the  affl4«yit  rea<l  iri  oppos^itipft  t^  the  »otio?i» 
tMt  there  wa^  f^  loa;^  of  ipoaey.  Tl^  loai^^  if  tb.%  i|p^  ia^ 
sy),^  created  th^  obligiitio^ ;  aj^d  th^  npt^  YffiXk  giye^  at  prQ<r 
sumptive  evidence  of  tb«  4^bjt,,  9Bi4  |U9.  ^  ]pjQa90  of  enfbr-. 
cing  its,  payinei^t.  The  statute,  howeyej,  Ipolc^  not  tp  the 
^yidwP^  of  thfB;,  deB^^ild,  bujt  to.  tliiie  fact%ii|.  vl^ipli  i|t^  o]pigi^ 
iiate4i  in  oth^  wor^,  tp  tl^  ^nei^^r^tks^.  fsh-ioh  eus- 
^i^s  the  pi^mis^*" 

To  tjbp  9ami^  c^^BQ^  is,  I)^^/nihfim  v«  ^f^rtiOTb.  17  N.  Y.  9; 
79  A19.  Bep-  409. 

Tl^^se  were  C9§^%^  it  it  ir^%  »  vhich  tilWt  w^aiev^jy-  of 
%  sttt^mcmt  of  confession  of  jijdg^ont  e^^e^  iin  question 
under  a  stati^it^  vhiicjt^  reqijiipQ^  tbo  eoiki^siQii  to  staAj»; 
pl^^ly  ftn4  cpno^Bi^Jytl^e  fa<^  p)#.  of  wbiict^  the  indebted:- 
i^98s,  a^oaoj,  §p4  (0^  t)^w  tl^t  tl|^  »i9i^.  epQfe^seid  the^oA^ 
^%9.]aa^y  diUia  <^  \^  beeO)4^  4ii^.  9^t^  «A  tb^  ttl99ft  time^ 
the  Yn}e  of  cp]^9^<|cMon  i.^  tb%t  cliisa  o|  pa^.S{  \2^  a  bi^av- 
i9g  on  tjie  ppmrtptn^ioQ  tp  b^  giy^  i^  tJMfe  iiat^  undftj^ 
%9nsi4eratiouL, 

Tl^a  objpet  pC  tb$  feq^ii^an^Al  to  tiltt.p  t^  f^^  out  of 

Ybiiq^  the  ijp^d^B^^€49«9t.  wrpsQi  i»  QftBMQl  «A»ftisi6iftn  o£ 
zvn.  ob.-.<i 
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judgment,  was  to  prevent  fraud  upon  creditors;  and  it  is 
just  as  essential  that  some  reasonable  course  be  pursued 
in  the  presentment  of  claims  against  the  estate  of  an  in* 
solvent,  which  has  in  view  a  like  purpose. 

The  act  relating  to  assignments  for  the  benefit  of  cred- 
itors does  not  provide  in  express  terms  that  the  creditor 
shall  state  the  facts  out  of  which  the  claim  arises  which 
he  presents  to  the  assignee;  he  is  only  required,  as  before 
mentioned,  to  present  it  under  oath;  but  I  think  it  may 
be  inferred  from  the  fact  that  he  is  required  to  specify  the 
facts  out  of  which  the  claim  arose,  as  the  assignee  is  re- 
quired by  section  3178  of  the  Code  of  Miscellaneous  Laws 
to  file  with  the  clerk  of  the  court  a  true  and  full  list  of 
all  such  creditors  of  the  assignor  ^'as  shall  have  claims  to 
be  such,"  with  a  statement  of  their  claims,  etc.  The  as- 
signee certainly  should  not  be  required  to  file  a  statemerU 
of  the  claims  of  the  creditors  without  their  being  required 
to  furnish  him  a  statement  of  them. 

Again,  by  section  3179  of  the  code,  any  person  inter- 
ested is  allowed  to  appear  and  file  any  exceptions  to  the 
claim  or  demand  of  any  creditor  which  constitutes  an 
issue  of  fact  triable  by  jury,  and  upon  which  a  judgment 
may  be  rendered.  The  presentment-  of  a  claim  by  a  cred- 
itor against  the  estate  of  an  insolvent  debtor  is,  it  seems 
to  me,  so  important  a  matter  that  it  should  be  presumed 
that  the  legislature  intended  to  require  the  claimant  to 
set  out  in  a  statement  the  consideration  of  the  claim. 
Such  a  requirement  will  have  a  tendency  to  prevent 
debtors  in  failing  circumstances  from  executing  to  their 
confidential  friends  promissory  notes  <m  account  of  some 
pretended  indebtedness, — a  practice  which  should  not  re- 
ceive any  sanction  from  courts  of  justice.  If  the  claim- 
ant is  compelled  to  state  what  the  claim  is  for,  instead  of 
the  evidence  of  it,  there  will  be  greater  hesitancy  in  re- 
sorting to  such  schemes,  and  a  better  opportunity  afforded' 
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to  other  creditors  to  expose  the  dishonesty  and  nefarious* 
ness  of  such  machinations. 

Under  the  views  herein  expressed,  this  court  has  no 
authority  to  revise  any  of  the  decisions  of  the  circuit 
court  mentioned  and  referred  to  in  the  notice  of  appeal. 

The  appeal  must  therefore  be  dismissed,  and  the  de- 
cision appealed  from  affirmed. 


17  4M' 
21  12 
21*1087 

XFjML  May  3,  18S9.]  26*1006 

HOUSTON,  Appellant,  v.  TIMMERMAN,  Respondent,     ^""^ 

Ijb  Pknbvns — What  Foitiidbb  upon.  —  Strictly  tpeaking,  the  doctrine  of  ti»  jo_gg| 

pendent  is  not  foonded  upon  notice^  bat  upon  reMona  of  pablio  policy,  17  4W| 

foonded  upon  neoenity.  .aa^-- 

Id.  — Objsct  akd  Pubposx  of  Dootbiks  or.  — The  poipoie  of  the  rule  is  to  44   107 

keep  the  tnbject-matter  of  the  litigation  within  the  power  of  the  court  I  if^m 

47  154 
f47     616 


vntil  the  judgment  or  decree  ahall  be  entered;  otherwiie,  by  sacoeMiTO 
alienationt  pending  the  litigation,  ite  judgment  or  decree  ooold  be  ren- 
dered abortive,  and  thns  make  it  impoiaible  for  the  oonrt  to  execute  it* 
Judgment  or  decree. 

Ilk — SuBjsoT-KATTXB  01*  SuTT.  —  The  general  rule  ii,  that  one  who  purbhases 
el  either  party  to  the  Muit  the  mibjeot-matter  of  the  litigation  after  the 
court  has  acquired  juriidiction,  is  bound  by  the  judgment  or  decreet 
whether  he  purchased  for  a  valuable  consideration  or  not^  or  without  any 
express  or  implied  notioe  in  point  of  fact 

In.  ^What  E88XMTIAL  TO.  —  Two  things  seem  indispensable  to  give  effect  to 
the  doctrine  of  Ua  f)endena:  1.  That  tiie  litigation  must  be  about  some  spe- 
eifie  things  which  must  necessarily  be  affected  by  the  termination  of  the 
suit;  and  2.  That  the  particular  property  involved  in  the  suit  must  be  so 
definite  in  the  description  that  any  one  reading  it  can  learn  thereby  what 
property  is  intended  to  be  made  the  subject  of  litigation. 

BivoROB  —EiiKCT  OF  DiOBXX  IN  SuTF  JOB. — InadivoToe  suit,  the  real  prop^ 
erty  which  oomes  to  the  wife  as  a  result  of  the  divorce  is  not  the  subject- 
matter  of  the  litigation.  The  court  has  no  jurisdiotion  to  affsct  or  divest 
the  title  of  the  husband  to  lands  owned  by  him,  or  to  decree  one  third  of 
them  to  the  wife,  independent  of  a  decree  for  divorce.  Nor  has  the  plain- 
tiff any  title  upon  which  to  baseasnit  to  recover  any  portion  of  the  sams^ 
except  as  it  comes  by  force  of  the  statute  upon  a  decree  for  a  divorce. 

DiYOBGB  Suit — ALmoNT  Pxndino.  —  Temporary  alimony  may  be  granted 
fendentelUe^  hnl  the  title  of  the  real  estate  of  the  defendant  remains  intact^ 
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when  a  decree  has  been  rendered  tiiat  the  mii^i^  19  d^j^splj^ 

Id.  —  What  Dbobis  must  State.  — It  ia  "  whei^ver  »  maiTUffe  eh^  l^  ^- 
okred  diMolved  "  that  the  statn^  opeiatee,  —  not  before,  orpenB^Ue  Hie,  — 
^d  the  09111^  is.  ifffif^  ^ihfingi^  an4  it  b^c^m^f  |tp  '^di^ty  '^  "  t9  wte^  % 
decree"  £^r  the,i^diy^4^.ppe;t^vc<|l  p»r*  iff  fo^  of  tib^e  ^hol^  <rf  th^  |«4 
estate  "  owfued^  by  the  defendant  a<  f/^  time  of  such  decpe  "  for  a  diy^o^^ce. 

£»•  —  Rbal  Pboxxbtv  ov  Fabtbbb,  wkbn  AFracrsD  bt.  — VThib  the  proee- 
cation  of  a  dirorce  suit  might  toi^PW^  ijk  %  4fif«^  ^hi«h  v.aa}4  iyifoo%  up 
a  result  thereof,  the  property  of  the  defendant,  snch  real  property  is  not 
the  specific  snbjeot  of  the  controversy,  and  by  reason  thereof  is  not  with- 
'  drawn  from  such  burdens  as  may  be  legaHy  imposed  upon  it  for  just  claims 
upon  judgments  reoovered  and  docketed  against  its  owner  prior  to  divest- 
ing him  ot  his  title  by  force  of  tikie  statute  under  the  decree  for  a  divorce. 

Id.  — It  resulte  that  a  purchaser  of  such  lands  at  an  execution  sale  upon  such 
jpdyi^iwj;  if  not  affdcte^  by  or  suf>ioct  to  tl^  n^  o(  ^  jpen^a^ 

DiOBSB  IN  IhvoRCE  Casbs — Efpbot  of  on  Real  Ebtats  of  Pabtt  ih  thb 

^  *W»P^J}  W?»<^  ^,  W9fe  *».  "P^im^k  ^l  ^  fP^JfV^^  tibaj^such 
property  should  be  described  in  the  complaint  an^  ^^i^^^  1^%,^  ift  donbi- 
(i^wj^l^  i(OXSAcUal^gatj(;^^.]^o(a«||ar]^b^^  ia^sn^ient  «c^ 

plwoa^witfe  t^?>8t.cl^i^.9f  ffljctipi^  499^  ORBgon  (Wte,  to  (|ay,  u»#Bct» 
^•S  %{ Pftrt^  pJ?fepiW  ^^'  ^iyoi"?^  V  ^mf^^  ^#?d  iQ,on^^hird  U  the 

I^.  -r-  Ij^  thifl^  vie^^  if  any  question  ari^  as  to  w^  j^toy^ri^  wa^.M  ovof^  by 
him,  it  can  be  determined  by  appropriate  proceedijfgs.for  t^u|^  puxpofo  be- 

ijl  ^m^f^.  <¥>nwi^t^  mi  Iffp^  iji^:  th^  Jflg^l^,  i*l.  9r^  <*?>  »P*«A 

^wi9-  Ww^  !»^H*«fiA  n^  "v^^^^^^Yfiw  mm^m 
Skwitt  A  Bry(i^t  ^nc^  Tllmon  FMt,  toi;  Aj^peQif  nt. 

LoBD^  J;— .T|ife  urap,  (t  ?uit  to  j^M^m  9P^fim  ^^ 

Wie  defca^fatfijk  deued  tkai  ^  vespoadept  ^sA  ua^  in- 
tjerest  ia  said  lan^S;.  %^d  fttegeij^  that  sh^.  iqras  t]^  QifiJiQf 
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of  ^M  pTQ^HM^d.  Th^  plaintiff,  ifh  ^pty ,  denied  this,  and 
alleged  affiriiiativel^  that>  some  Iim6  4n  July,  i$84>  shi 
commencfed  ck  suit  agai£i&rt  A.  J.  Houstoii  for  a  divorce  and 
alimony,  and  f6r  aA  squall  nndividcd  0116  tl^ird  of  the  teal 
|)rofFerty  tben  owned  by  said  Hoaston^  and  that  he  *aa 
th«  o^n^t  in  feo  of  irald  t^l  prop^ty  wMoli  waa  duly  de& 
Bcribed  tbor^in;  tbai  the  ramtnoliii  iti  iKaid  divorce  suit 
Wks  served  on  lS84,  ai^d  that^  {>riot  t6  that  time^ 

and  priol:  to  thd  t1eenty.si±th  day  of  September,  18S4v 
th^  defeiidtot  T'imMe^ina^  had  noti^  thit  thet^omplaint 
for  divote^  and  on6  third  of  isaid  real  property  had  been 
filed  by  the  plaintiff  against  her  husband;  that  on  the 
fefth  day  K>t  FebJ'uary)  1886,  a  deictee  waa  enteried  grants 
ing  a  divorce  in  fav<«f  of  the  plain  ti^^  and  adjudging  her 
to  be  the  oien^  of  the  tinditided  dno  third  of  said  reid 
pfopefty^  e*©. 

The  ^6urt  t>eltf^,  lifter  a  «rial  bf  said  M^cs  irendered  a 
d^re^  thet^in,  |;taniing  th^  prayer  of  plliintiff  for  parti- 
tion, et^pt  as  to  the  160  Acreis  of  land  mentioned  therein^ 
land  paHitiion  was  otdered  and  mada  on  June  26, 1888> 
and  cdnfi!riiiedby  the  eoni^. 

Itie  def^kkdant  Tiinttiotai'at  dorivM  lier  titl6  to  the 
|>r6tni^s  in  dispate  in  thi^  wi6d:  "On  tha  fifteenth  day 
ht  UsiYthf  ISSOj  th6  plaintiff's  httfebtrndj  A.  J.  Hourton, 
for  Iralne,  mad^  and  ddiver^  his  promissory  note  to  th^ 
defendant  'I'laim^riiian  for  the  stun  of  IS^^OO,  with  inter- 
est at  tha  tkiM  of  ten  per  c6ni  per  annnni  fi*otn  date;  that 
khe  said  A.  J.  fioastdn  failing  to  pay  sdrid  nicfte,  the  de- 
fendanti  TMmetbianv  cominen^efd  suit  ote  the  t>irenty.sizth 
day  of  S^tembor^  1884,  and  cMsi^d  servicfe  6f  Summon^ 
to  bo  madd  upon  hiin  on  that  day;  lind  thM  on  Oetob^^ 
27)  1884)  the  def^ndiiilit,  Tin^Merltnlin,  r^Ksovei'ed  judgment 
Ugaifl^  tha  said  A.  J.  Houston  foir  the  sum  of  $5,463.87, 
%hich>  on  the  dama  day,  was  dnly  do^kotod  in  the  judg- 
ment iitftL  docket,  i^d  tbet^pon  beoame  a  li^n  upon  eSl 
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the  real  property  mentioned  in  the  complaint  in  this  suit. 
It  further  ^appears  that  on  March  19,  1883,  said  A.  J. 
Houston  made  and  delivered  his  promissory  note  to  J.  T. 
Williams  for  one  thousand  dollars,  with  interest  from  date 
at  the  rate  of  ten  per  cent  per  annum,  payable  six  months 
after  date,  and  to  secure  the  payment  of  the  same,  exe- 
cuted a  mortgage,  which  was  duly  recorded,  upon  the  160 
acres  of  land  set  out  in  the  complaint.  The  said  Houston 
failing  to  pay  said  note,  the  mortgage  was  foreclosed 
against  the  said  Houston  and  the  plaintiff  herein.  The 
defendant  Timmerman,  however,  answered,  setting  up  her 
judgment,  and  asked,  if  the  property  be  sold  to  foreclose 
said  mortgage,  that  the  overplus,  if  any,  should  be  applied 
in  payment  of  her  judgment,  and  a  decree  was  accordingly 
so  entered,  etc.  That  execution  was  issued  upon  said  de- 
cree, and  said  160  acres  was  sold  to  the  defendant  Tim- 
merman  for  $2,600;  that  thereafter,  on  May  13,  1885, 
execution  was  issued  upon  said  judgment,  and  the  re- 
mainder of  the  premises  described  herein  was  sold  to  the 
defendant  Timmerman,  and  said  sale  confirmed,  and 
deeds  were  fully  executed  by  the  sheriff  to  said  defendant. 
It  will  be  noticed  that  the  suit  of  the  defendant  Tim- 
merman to  recover  the  amount  due  on  the  note  against 
A.  J.  Houston,  who  was  then  the  husband  of  the  plaintiff 
herein,  was  commenced  after  the  suit  of  the  plaintiff  for 
divorce  against  her  husband,  and  that  a  judgment  was 
recovered  and  docketed  before  a  decree  in  the  divorce 
suit  was  rendered,  and  in  which  one  third  of  the  real 
estate  then  owned  by  the  husband  was  decreed  the  plain- 
tiff. It  is  true,  there  was  no  direct  proof  of  the  date  of 
the  service  of  the  summons  in  the  divorce  suit,  but  as 
this  will  not  affect  the  result  reached,  it  is  immaterial 
The  contention  is,  that  the  defendant  Timmerman  was  a 
-purchaser  pendente  lite.  There  is,  however,  a  preliminary 
question  to  be  first  disposed  of,  namely,  that  the  appeal 
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was  not  taken. within  six  months,  as  allowed  by  law.  The 
answer  to  this  is,  that  the  objection  relates  to  the  inter- 
locutory or  first  decree,  and  not  to  the  final  decree,  and 
that,  as  our  own  code  does  not  authorize  an  appeal  from 
interlocutory  judgments  or  decrees,  but  only  from  such 
as  are  final,  and  the  appeal  from  the  final  decree  being 
within  six  mouths,  there  was  a  right  of  appeal,  and  the 
objection,  therefore,  is  unavailing. 

An  examination  of  the  statutes  of  the  two  states  from 
which  the  authorities  ware  read,  to  the  effect  that  an  ap- 
peal might  be  taken  before  a  final  judgment  or  decree 
was  entered,  show  that  appeals  in  those  states  may  be 
taken  from  interlocutory  judgments  or  decrees,  which 
not  being  the  case  under  our  code,  they  fail  on  applica* 
tion«     (See  Freeman  on  Partition,  sees.  519,  527.) 

But  to  return:  among  the  ordinances  of  rules  adopted 
by  Lord-Chancellor  Bacon  ''  for  the  better  and  more  reg- 
ular administration  of  justice '^  was  one  which  provided 
that  where  a  person  ^^  comes  in  pendente  lite,  and  while 
the  suit  is  in  full  prosecution,  and  without  any  color  of 
allowance,  or  privity  of  the  court,  there  regularly  the  de- 
cree bindeth.''  Chancellor  Kent  said  that  a  ^'lia  pendens 
duly  prosecuted,  and  not  conclusive,  is  notice  to  a  pur- 
chaser so  as  to  affect  and  bind  his  interest  by  the  decree.'' 
Strictly  speaking,  however,  the  doctrine  of  lis  pendens  is 
not  founded  upon  notice,  but  upon  reasons  of  public 
policy,  founded  upon  necessity.  ''It  affects  him,"  said 
Lord-Chancellor  Cran worth, ''not  because  it  amounts  to 
notice,  but  because  the  law  does  not  allow  litigant  parties 
to  give  to  others,  pending  the  litigation,  rights  to  the 
property  in  dispute  so  as  to  prejudice  the  opposite  party. 
....  The  necessities  of  mankind  require  that  the  de- 
cision of  the  court  shall  be  binding,  not  only  on  the  liti- 
gant parties,  but  also  on  those  who  derive  title  under  them 
by  alienation  made  pending  the  suit,  whether  such  alienees 


had  or  had  nol  notiice  pending  prwMfAUlkgfi.  tf  thid  \mn& 
not  00,  there  eould  be  no  certaii^y  thitt  )itig&tion  W^biild 
fever  come  to  «n  end."  (Bellamy  v.  Sd6iM,  1  Do  OeiE  ft  J^ 
666.)  The  main  purpose  of  the  raid  H  to  keep  the  s^h^ 
jeet-mattet*  of  the  litigation  Vithin  the  p^fHitet  bf  the  court 
until  the  jud^neiit  o^  deeiree  shall  he  ^ntet%d>  oUlefWisei 
hy  successive  alienations,  its  judgmeiit  ^^  decree  cotl4  bi 
rendered  abortive,  and  thus  make  it  ittipossible  fot  th^ 
couft  to  exeeute  its  judgments  6f  ^ect^.  Hence  the 
general  ptoposition  thlit  one  who  {nilrehases  of  eith^f 
party  to  the  suit  the  sufcject-m^ttet  ^f  the  liligalioii 
after  the  couH  has  acquired  jurisdi^tiM  is  bound  by  thi& 
jtidgment  or  decree,  whether  be  purehfased  for  a  valuable 
consideration  ot  not^  aUd  without  any  express  6t  implied 
notice  in  point  of  fact,  is  sustained  by  many  authorities, 
tod  disputed  by  none.  iEydtr  v.  Oaff,  01  U.  S.  &21; 
Qrant  v.  Befmett,  96  111.  513;  RcPiuMl  Vv  Lowe,  98  Ind.  261; 
Ddniels  v.  Hender9miy  49  Cal.  242;  BlafUhard  v.  Ware,  4S 
Iowa,  530;  Cdrr  v.  Letm^  15  Mo.  App.  551;  Cwhrie  v. 
FowleTy  5  J.  J.  Marsh.  145;  Siem  V.  MM,  13  Ves;  120;  1 
Story^ft  Eq.  Jur.>  sec.  405.) 

The  doctf ine  of  U$  pewiem  was  intttiducki  in  analog^ 
to  the  rule  at  common  law  in  a  i^l  action>  '*  Where,  if  tfa^ 
defendant  Alie^6  after  pendencj^  6f  th^  1(fHt)  the  judgment 
in  the  action  will  overreach  such  aliehation/'  {Sortie  tv 
Catpenter,  2  P.  Wms.  482.)  And  this  may  account  fof 
the  leaning  in  6^ome  of  the  courts  to  reirtiict  the  apt>liea** 
tixm  of  the  rule  of  li^  p^deiis  to  actions  or  suits  a^eetf  ng 
title  to  teal  t>rbperty,  (McLaurine  V.  iftmroe^  30  Mo.  4i695 
WinHon  v.  Westfeit^  22  Ala.  760;  58  Am.  Dec.  278;  Bati^ 
win  V.  Lffoey  2  J^  J.  Marsh.  489;  MufHhf  v.  SHtktnefii,  2 
Johns.  Ch.  441.)  But  it  is  hardly  e^isidered  ^U  settled 
that  it  may  not  with  equal  propHety  be  applied  to  tha 
sales  of  chattds.  Two  things^  howevet^  «eem  indispens- 
able to  give  it  effect:  1.  That  the  litigation  must  be  abo^t 
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some  specific  t^ing,  which  must  hecess^arily  be  effected 
by  the  teribihatioh  of  the  suit;  atid  2.  Tliat  the  particu- 
lar property  iAVolved  in  the  Stiit  "muist  be  so  pointed  out 
by  the  proceeding  as  to  warn  the  tirhble  world  that  they 
intermeddle  M  th^ir  peril.^  (^eeman  on  Judgments, 
sees.  1»6, 197.) 

Now,  the  dirblrce  suit  of  the  plaixltiff  wa^  not  brought 
Bjpecifically  t6  i^cover  the  one  third  of  the  real  estate  ot 
her  husband,  ai!)  *te  dedree^  in  the  divorce  proceeding. 
lAie  land  was  libt  %he  subject-matter  of  the  litigation,  and 
the  subject  of  "the  suit  was  not  to  ^6over  title  that  be- 
bnged  to  the  pkintilF.  It  "Whs  incidental  and  collateral 
to  the  divorce  ph)ceeding.  I'he  court  has  fto  jurisdictioii 
to  affect  the  title  of  the  husbahd  to  hid  lands,  or  dd'ci^ee 
that  one  third  of  them  shall  be  set  apart  for  her  in  he^ 
own  right  lind  titfe,  independttlt  of  it  decree  for  divorce. 
Nor  has  the  plaintiff  any  title  on  which  to  base  a  suit  16 
recover  any  pdrtion  of  the  8am6,  iexcepl  as  it  comes  by 
force  of  the  statute  Upon  a  decree  for  divorce. 

A  proceeding  in  divorce  is  partly  ifi  personam  and 
partly  in  rein;  and  in  so  far  as  ft  is  to  affect  the  marriage 
iBtaiuSf  it  is  t6  change  a  thing  independent  of  the  pair- 
ties,  and  is  a  proceeding,  iiot  against  the  parties  in  per- 
i&ruiTiti,  but  ^^ihst  their  status  in  Yem.  (Am.  &  Ehg. 
fincy.  of  Law,  tit.  Divorce,  751.)  The  matter  upon  which 
the  jurisdiction  aetd  is  the  stains;  the  marriage  is  the  thitig 
lirhich  thd  suit  is  brought  to  dis8olve,^^it  is  the  subject 
<rf  the  litigation,^- but  as  incidental  to  it,  the  court  mUf 
j^ant  temportiry  alimony  pend&nte  lite,  or  permanent  ali- 
mony when  a  Referee  for  divorte  is  rendered.  And  the 
general  fule  is,  that  bills  for  aliinotijr  do  not  bind  thd 
property  of  the  defendant  with  li^  pendeni.  (1  Story's 
Eq.  Jur.,  seti.  196;  Btightman  v.  SrighMdiiy  1  R.  S,  112; 
isler  V.  Bnyam,  66  '^.  C.  556;  Ahnbnd  v.  Alfn&nd,  i  feaiid. 
662;  15  Am.  Dee^  781.) 
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But  the  court  caunot  affect  the  title  of  the  real  property 
of  the  defendant  in  a  divorce  proceeding  until  the  point 
is  reached  that  a  decree  of  divorce  is  to  be  rendered. 
Temporary  alimony  may  be  greinied  pend€7it€  lite,  but  the 
title  of  the  real  estate  of  the  defendant  remains  intact, 
and  cannot  be  affected  during  the  pendency  of  the  pro- 
ceeding, but  only  when  the  proceeding  for  a  divorce  has 
terminated,  and  a  decree  rendered  that  the  marriage  is 
dissolved,  and  then  only  by  force  of  the  statute. 

Our  statute  provides:  ''  Whenever  a  marriage  shall  be 
declared  void  or  dissolved,  the  party  at  whose  prayer  such 
decree  shall  be  made  shall  in  all  cases  be  entitled  to  the 
undivided  one-third  part  in  his  or  her  undivided  right  in 
fee  of  the  whole  of  the  real  estate  ovmed  by  the  other  at  the 
time  of  9ibch  decree;  and  it  ...  .  shall  be  the  duty  of  the 
court  to  enter  a  decree  in  accordance  with  this  provis- 
ion."    (Code,  sec.  499.) 

It  is '' whenever  a  marriage  shall  be  declared  dissolved'' 
that  the  statute  operates, — not  before,  or  penderUe  liUy — 
and  the  court  then  becomes  authorized  and  it  is  its  "duty" 
^'to  enter  a  decree"  for  the  undivided  one- third  part  in  fee 
of  the  whole  of  the  real  estate  *^  owned  by  the  defendant  at 
the  time  of  such  decree^*  for  a  divorce. 

It  must  be  manifest,  then,  that  the  primary  object  of  the 
suit  is  to  affect  the  marriage  relation, — its  status^ — that  it 
is  the  specific  matter  in  controversy  to  be  affected,  and  that 
it  is  only  when  the  status  is  changed  by  a  decree  of  divorce 
that  the  statute  operates  to  divest  title  "owned"  by  the 
defendants,  and  that  it  then  becomes  the  duty  of  the 
court  to  enter  a  decree  in  accordance  with  its  provis- 
ions. Nor  do  the  cases  cited  by  counsel  sustain  his  con- 
tention. In  Folerton  v.  Willard,  30  Ohio  St.  586,  the  suit 
was  of  "double  aspect,"  as  said  by  the  court,  and  was 
brought  to  protect  her  equitable  right  in.  property,  which 
was  the  subject  of  dispute.    This  property  was  bought 
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with  the  wife's  money,  and  she  sought  a  restoration  of 
her  rights.  The  court  says^  '^  It  is  evident  that  the  court, 
in  coming  to  its  conclusion,  did  take  these  equities  into 
consideration,  so  that  the  decree  may  fairly  he  considered 
an  equitable  (me  in  her  favor."  And  again:  /* In  a  proceed- 
ing like  the  one  under  consideration,  where  the  wife  claims 
rights  in  her  husband's  property  other  than  those  arising 
from  the  marital  relation,  and  insists  upon  them  in  con- 
nection with  her  claim  for  alimony,  the  court  is  fully 
authorized  to  pass  upon  them."  In  Darnel  v.  Hodges^  87 
N.  C.  97,  the  proceeding  was  for  alimony,  and  the  only 
property  which  the  husband  owned  was  a  lot  that  the 
wife  sought  to  have  subjected  to  her  claim,  and  was  in 
actual  possession  of  it  by  order  of  the  court,  when  her 
husband,  pending  the  litigation,  conveyed  it  to  another, 
and  the  court  held,  under  the  exceptional  circumstances 
of  the  case,  that  the  doctrine  of  li%  pendens  applied. 
There  the  proceeding  was  to  subject  the  specific  thing  to 
her  claim,  which  the  husband  attempted  to  defeat  by  con- 
veying away  the  property,  and  the  court,  while  admitting, 
the  general  doctrine  that  a  lis  pendens  was  not  applicable 
in  such  cases,  said:  "We  are  of  the  opinion  the  petition  for 
alimony,  under  the  particular  circumstances  of  the  case, 
constituted  such  a  lis  pendens  as  affected  the  purchaser 
with  notice,  independent  of  the  actual  notice  had,"  and 
rendered  the  deeds  void.  But  this  has  no  relevancy  to 
the  case  at  bar.  There  she  sought  to  subject  the  prop- 
erty to  her  claim  for  alimony,  and  the  suit  was  directed 
specifically  against  it,  and  she  was  put  in  actual  posses- 
sion by  order  of  the  court;  and  then  it  was  only  "  under 
the  peculiar  circumstances  of  the  case"  that  the  court 
thought  the  purchaser  from  the  husband  pending  the  liti- 
gation was  affected  with  the  rule  of  lis  pendens.  Here 
there  was  no  alienation  of  the  property,  which  was  only 
incidentally  involved  or  any  charge  of  any  act  on  the 
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part  of  the^ilefenAuBt  &ouMoh>  to  def^t  any  fight  wliat^ 
ev6r  which  iBight  liectli^  lo  the  plaiiktiff,  if  the  mar- 
riage should  be  dissolved.  If  the  defe^idltnt  H6u8ton  had 
conveyed  away  the  projteirty  to  anoth^  with  the  object  of 
defeating  her  right,  upoii  a  decree  fdr  ditotee,  to  any  itt- 
terest  in  his  la&dB,  eueh  piirichaset  IMy  be  affeeted  with 
the  rnle  of  Kb  pe'kdewB  iix  6aeh  case;  but  thd,t  is  not  thd 
question  hei^,  and  which  it  will  be  tinye  enough  to  decide 
when  properly  ]>f68ent&d  for  our  considehiUoh.  The  debt 
which  the  de^ndaht  fioustoii  owed  Ihe  d^f^^ndant  Tim- 
merman  i;^as  contracted  long  before  the  frait  ifor  divorce 
was  ^ommeh(^d)  xA  th^  cause  or  gi*o1stnd  of  the  divorei 
e:tisted,  and  doubtless  th^  ei^dit  Was  given  on  the  faith  of 
the  property,  a  |)aH  bf  ^^bieh  included  thtt  ^toperty  in  disi 
pute,  then  oliriied  by  Ho^t6n.  ^here  is  iro  {)ret^nse  o^ 
any  fraud  or  >cbIlusioh,  M  that  the  debt  ie  not  an  ht)nesl 
obligation  which  Itou^toii  6Ught  to  h&v6  |)aid  long  beford 
the  diVorc^  proce'^diftg  Wiis  ihstit'utis^.  Although  the 
commencement  of  the  divorce  suit  might  result  ift  i 
.dectee  which  w^uld  afl^ct  the  pfbj[re¥ty  of  the  defendant, 
the  property  Wai  not  th^  eubjedt  specifically  of  the  lili^ 
tion,  and  by  rCacrea  thetedf  WM  h6%  Withdrawn  from  stieh 
burdens  as  might  b^  lifegally  imposed  upon  it  for  jueft 
elaims  upon  jirdgmenta  irecovered  And  dof6keted  against 
its  owner  priot  to  divestiidg  him  of  hie  title  by  force  of 
the  statute  Un^er  tti^  decree;  The  def&nda^t  Timmerman 
had  the  liegal  right  to  eoihmehee  hibt  actioji  to  tecovet  th^ 
inoney  due  otl  the  not^  of  Houste))-,  and  th^  fact  that  ihi 
wife  of  tlouertoft  hiekd  instituted  pf oc^diti^<»  fbr  a  divorce 
did  not  affect  thkt  iight,  but  When  j^d^ment  Was  tecovered 
thereon  and  dockets  by  force  of  kw,  the  kndd  thekl 
owned  by  him  itai  thai  eotinty,  including  thd  kind  in  dis& 
pute,  became  subject  to  the  lien  of  sfaeh  judgment;  and 
a*  the  facts  show  that  this  wa6  befoi^i  an^  decree  was 
tendered  in  the  divorce  Whereby  title  ife  stieb  lands  eoul4 
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be  divested,  it  follows  that  whoever  took  title  from  him 
subsequently,  either  by  contract  or  by  operation  of  law, 
\Q9k  eaid  titla  cum  aneref  or  subject  to  the  lien  of  suck 
judgment.  It  seaults,  aa  a  purchaser  of  said  lands  at  an 
execution  sale  upoi\  such  judgment,  the  defendant  Tinv 
9^rman  v?af  ip^ot  affect^  by  or  »^bjec^  to  l^he  riUe  of  lis 
f^kdenSf  and  hev  dised  thereby  rendered  invalid.  It  is 
true,  in  the  divorce  suit^  th^  property  was  described  in  the 
complaint,  afk^  <^cree,  which,  since  the  decision  in  Bam- 
ford  V.  Bamford,  i  Or.  30,  has  been  deem^ed  essential  to 
reach  the  property  of  the  guilty  party,  but  it  is  appre- 
liended  ths^t  ];iei(ll<9f  ^^legation  or  proof  conjcerning  the 
lands  is  neoeasary,  but  that  it  ia  enough  and  a  sufficient 
compliance  with  the  latter  clause  of  section  499  of  the 
Oregon^  cpdq  to  8j9y>^  ii^  affect,  tbis^  the  pa^ty  obtjjkiaing  the 
divorce  i»  hmeby  entitled  ta  oma  third  ot  the  real  property 
owned  by  the  other,  whatever  it  may  be.  In  this  vi^w,  if 
$ny  questioQ,  s^rise^  as  to  wh^t  property  wa?  so,  owne4  by 
him,  it  can  be  dfitermined  by  appropriate  proceedings  for 
that  purpose  between  the  parties  interested  much  better 
than  in  a  divorce  suit,  in  which  it  i^  neitlier  proper  nor 
convenient  that  third  parties,  in  order  to  protect  their 
^gbt£^  B^oaU  be  oompellad  to^  intervene  and  become 
parties  to  a  controversy  between  husband  and  wife  m  a 
divorce  proceeding.  (Barrett  v.  Failing ,  6  Saw.,  475.)  So 
that,  however  we  look  at  the  facts  of  this  record,  our  con- 
clusion is  that  the  decree  9f  tb§  Ip^e^  <?<>9JA  Il^^^^  ^^  ^^ 
versed,  and  it  is  so  ordered. 
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IS  S         P.  W.  PARKER,  Respondent,  v.  THE  WEST  COAST 


An  OwMm  of  Land  BomrDED  mr  Natioabu  Watkbs  pMiwMi  importHit 
ripariMi  righta.  By  virtae  of  soch  ownenhipy  he  is  entitled  to  build  wharres 
oat  to  such  a  depth  of  water  as  will  enable  ships  and  ▼easels  nayigatmg  it 
to  tonch  at  sach  whanres  and  receive  and  discfaatge  freight^  and  has  ths 
right  to  nse  the  shore  in  front  of  his  land  for  any  pnrpose  not  inconsistent 
with  the  rights  of  the  public.  Ue  may  reserve  snch  right  to  himself  when 
be  odiTeys  away  the  land  above  high-water  mark  to  which  it  pertains,  cr 
grant  it  to  others  to  enjoy.  Snch  right,  however,  is  a  mere  incorpcvesi 
hereditament,  and  the  possession  of  it  cannot  be  reoovered  from  a  nsorper  by 
an  action  in  the  nature  of  an  ejectment.  Where  S.,  therefore,  who  owned 
a  donation  land  claim,  bounded  by  high-water  mark,  on  the  tide-waten  of 
the  Columbia  River,  laid  off  a  block  in  front  of  his  cUim  extending  beyond 
low-water  mark,  and  sold  lots  therein  to  the  defendant,  but  reserved  in 
the  deed  of  conveyance  all  the  hereditaments,  franchises,  and  wharfing 
privileges,  fronting  on  the  north  of  the  northern  boundary  line  thereof 
which  hereditaments,  appurtenances,  etc,  he  subsequently  granted  to  the 
plaintiff,  and  the  defendant,  disregarding  said  reservation,  built  and  erected 
structures  in  the  navigable  waters  of  the  river  in  front  of  tiie  northem 
boundary  line  of  the  lots  purchased:  JbeU,  that  the  plaintiff  had  no  such 
tangible  interest  in  the  land  and  water  where  the  straoturss  were  situatsd 
as  would  enable  him  to  recover  it  in  an  aotioa  for  the  recovery  of  the 
possession  of  real  property. 

Appeal  from  the  Circoit  Court  for  the  county  of  Clat* 
Bop. 

Fvitan  Brothers,  for  Appellant. 

J.  Q.  A.  Bowlby,  for  Respondent. 

The  respondent  commenced  an  action  in  said  circuit 
court  against  the  appellant,  a  private  corporation,  osten- 
sibly to  recover  the  possession  of  real  property.  He 
alleged  iu  his  complaint  that  he  was  the  owner  in  fee  and 
entitled  to  the  immediate  possession  of  all  the  tide-land, 
water  frontage,  wharfing  rights  and  privileges,  north  of, 
in  front  of^  and  adjacent  to  the  north  line  of  lots  4,  5| 
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and  6,  in  block  149,  of  the  town  of  Astoria,  as  laid  oat 
and  recorded  by  J.  M.  Shiveley,  in  Clatsop  County,  Ore- 
gon. Said  tide-land,  water  frontage,  wharfing  rights 
and  privileges,  being  bounded  on  the  north  by  the  ship's 
channel  of  the  Columbia  River;  that  the  north  line  of 
said  lots  4,  6,  and  6  is  parallel  to  and  three  hundred  feet 
north  of  the  north  line  of  Hemlock  Street,  in  said  town 
of  Astoria;  that  more  than  six  years  ago,  appellant  wrong- 
fully, and  against  the  consent  of  respondent,  entered  into 
the  possession  of  said  premises,  and  wrongfully  withholds 
them  from  respondent.  The  appellent  filed  an  answer  to 
the  said  complaint,  denying  the  respondent's  ownership  of 
the  premises  therein  described;  denied  that  there  was  any 
tide-land  whatever  north  of,  in  front  of,  or  adjacent  to  the 
north  line  of  said  lots  4,  5,  and  6,  or  either  or  any  part 
thereof;  denied  that  the  north  line  of  said  lots  was  only 
three  hundred  feet  north  of  the  north  line  of  said  Hem- 
lock Street,  but  alleged  that  it  was  in  the  ship's  channel 
of  the  Columbia  River;  denied  the  wrongful  entry,  pos- 
session, and  withholding  of  the  premises.  The  appellant, 
for  a  farther  answer,  alleged  that  the  south  line  of  lots  4, 
6,  and  6  was  north  of  and  beyond  the  line  of  extreme  low 
tide  in  said  river;  that  all  the  land  lying  between  ordinary 
high  and  low  tide  line  of  said  river,  at  said  point,  was 
between  the  south  and  north  lines  of  lots  7,  8,  and  9  of 
said  block  149,  and  appellant,  during  all  the  time  alleged 
in  the  complaint,  was  the  owner  in  fee-simple  of  lots  4, 5, 
6,  7,  8,  and  9,  and  in  possession  thereof,  occupying  the 
same  for  a  salmon  cannery;  and  being  such  owner  of  said 
lots,  it  had  the  right  and  did  extend  its  wharf  out  beyond 
the  north  line  thereof,  into  said  channel  of  said  river,  to 
enable  boats  to  land  thereat.  The  respondent  filed  a  re- 
ply denying  the  new  matter,  except  as  to  the  appellant's 
ownership  of  said  lots,  which  ownership  he  tacitly  ad- 
mitted.   The  parties  to  the  action  having  waived  a  jury 
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SftateiDADi  of  Faotfk 

"will'..  U     IJl^  tT^   ti^bt^w 


\Ti^\  t^ie  casQ  w^.  ^rie^  k^9^e  \h^  QQ^ft  withp^t  ^  i^fj% 
ax^d  the  followiiij^  QOi^c^sig^a  fow^c^.  Xx  T^cdb  c^9jpoii^n( 
is  the  o^u^r  of  t}ie  wl^r^g  righ^  aA4  pir|YJJi9ges  iiortb  oi^ 
in  froAt  of,  an<)  adjao^i^t  tp  t^ef  i^Qrtih  lia%  q|  ]^9.4|  5,  wA 
6,  ii^  block  149,,  of  (I>d,  tpwn  of  A^^^^d^  ^  1^1^  W^  c^i^.4 
ifecorded  by  J,  ^.  SW.v^.^yi.  3»  Clatsoflp  Q^iiitty,  Ojpegoii» 
$pd  tl^a^t  sa^id  whar£^ng  riif^t^  a^l  priyyitg9%Q^i^  \o.%h0 
s\ki]^%  cUauftel  of  t^^  Col^mbi^  fiivw;  ?.  Tfeat  i>6ap<>a<in 
9Qt  ia  QAtitl^d  ^  (b^  lin^medi^tQ  poaie^^i^.  ^  tb^  aamo> 
^nd  tbat  appellant  ^ito^^gfally  wit^|^jl4^  tl^  ^Jim»  &om 
fes]j^jidieQt;  ?.  That  i:^poBdqnt  ia  ^^i9Mg94  ^f  9UQh 
wroD^ful  wUbbpldingt  in  t^  B^^m  oi  t^ qdJ7*$.y^  dpLUm« 
TJpou  ^hich  conc^u^ioDa  tb^^  8^}d  QQUft  9!f|j.^i%%d.  Ijba^  tbi9 
yespopcjpnt  b^v^.  j^^gajiai^t,  ft^iji^  tfc^  f^p^twMi  for  thd 

Jtqs^eaaiou  of  the  wl^afffiBg  rightt  «^4  fri^ili^'QS^  iumI 
W.4  covered  with  wab^r,  b^^w^^a  t^§  Borttbi  lime  of  a^d 
lQt.3.4, 5,  ftndj  6,,  and  th,^,ao;^^  i^idp  ^f  ^hft§bi|>'Q  cbiUQBel  of 
^bQ  Colombia  River,  q^  t]^e.  npi^tb,,  %b4  Cqi^  «Qsj^:  apd  dia^ 
bursements,  and  aaid  sjnp^  of  tweutjr.fiY^  ^ipll^ra,  firoqa^ 
wbioh  judgiB^t  fiupd  appe^)  ia  tal^ii^  Sfe  <bp|^W9  A^oa 
t^e.  pla^9.  of  ^l\a  a^  tpiwa  of  Astoria  wh)<^  Vk  aQd  hM 
^fee^  for  sevvaJl  y^eara  ^^  incorjpowtf^  ojity^  that  wvi 
bkcfe  149,^  aa  in4^cirt^d  tb^?^o;pt,,  if  8|t.uftt«4  V^i^^vi  Uwh 
]toc]l(  Sti^eet  on  th^  s9iJXh^  ^aM  li^igbth  9b}Qe4  qn  t^Q  esi^ 
]g)a^  Sevei^t^  Sjbre^i^.  on  t{be  iij^^ftt*  ftf^  A  Ujne  pfkr^M  Oft 
^e  Qortjb.  liijie  of  Hemlo^I;  Street  aB4  tlH!9e  ha4.4red  fert. 
iV)rt,h,  tbaireof  pn,  the  ^ip^tt;:  th#Ji  tfe^  yi|[>c);  QOi^aia^a.  rf 
IjweK®,  lots,  nuBjibere!4  ^onaecu^^ivoly  tfqpK  om  tp.  ar?^ 
ift  t]b^  Aoi^tfe  hialjf  o(  ^^^  l?lpck,  aad  fw»t  ^yw.  tQ  tw^l% 
«L  the  south  h.4C  th^WoC,  t^f ^Prtl»%»fe  tet  t^jng*  »Q,,  1» 
%nd  ii)^^  sputhea^.  lot  beii^g  ^o^  1%:  ^4  ti^%  HU  9t 
exgepl^pns  ^hqw^  tb^t  i^earlyv  t)^a  ^ntjyirt  Irfpok  i#  bel^w^ 
fei^U-^ater  i^arV.  oa  tl^j^  Cqli^biA  ^iar^r^wd  (|)^Mi[jk,hal| 
of  it  belo\i^  Ipv-w^tpr  m»i;k,  If^  %i^W^V^$09  th^.  YQ9P§<?t& 
Ive  piyr^Qa  admi^M.  ^4  \^9  k^V^g:  ^ksk  %it  the  mfHk 
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line  of  lots  7, 8^  and  9,  and  the  south  line  of  lots  4,  5,  and 
6,  the  water  was  two  feet  and  six  inches  in  depth  at  low 
tide;  and  eight  feet  and  six  inches  in  depth  at  high  tide; 
and  that  at  the  north  line  of  said  lots  4,  5,  and  6, — the 
north  line  of  the  block, — the  water  at  low  tide  was  six 
feet  in  depth,  and  at  high  tide,  twelve  feet  in  depth.  It 
also  appears  from  the  bill  of  exceptions  that  the  portion 
of  the  block  above  high-water  mark  is  a  part  of  the  dona- 
tion land-claim  of  John  M.  Shiveley,  who  platted  the  said 
block,  and  a  number  of  other  blocks  similarly  situated,  and 
duly  recorded  such  plat.  It  appeared,  also,  that  the  board 
of  commissioners  of  the  state  of  Oregon  for  the  sale  of 
school  and  university  lands,  on  the  twenty-eight  day  of 
September,  1876,  executed  to  the  said  John  M.  Shiveley 
a  deed  in  the  name  of  the  state  conveying  to  him,  among 
other  tide-lands,  all  the  tide-land  embraced  in  said  block 
No.  149,  and  extending  to  the  centers  of  the  streets  east 
and  west  thereof.  It  further  appeared  that  on  the  seventh 
day  of  August,  1879,  the  said  J.  M.  Shiveley  and  Susan  L. 
Shiveley,  his  wife,  R  Cyrus  Shiveley,  and  Milton  Elliott  • 
duly  executed  a  deed  to  one  A.  W.  Cone,  whereby  they  con- 
veyed to  the  said  Gone  all  their  right,  title,  and  interest 
in  and  to  lot  7,  in  said  block  149;  that  said  deed  contained 
the  following  clause:  ^'And  it  is  hereby  stipulated  and 
agreed  by  and  between  the  said  John  M.  Shiveley  and 
A.  Wi  Cone  that  all  the  hereditaments,  appurtenances, 
franchises,  and  wharfing  privileges  fronting  on  the  north 
of  the  northern  boundary  line  of  said  lot  7  are  expressly 
reserved  out  of  this  conveyance."  And  it  further  appears 
that  said  Shiveley  and  wife,  on  the  twenty-third  day  of 
October,  1879,  executed  a  deed  to  August  Olsen,  purport- 
ing to  convey  to  him  lots  Nos.  8  and  9,  in  said  block  149, 
which  deed  contained  a  like  clause  of  reservation  as  that 
in  the  former  one.  It  further  appears  that  on  the  thir- 
tieth day  of  October,  1879,  the  said  Shiveley  and  wife  ex- 
xvn.OB.-« 
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seated  a  deed  to  the  appellant^  conveyiug  to  it  their  right, 
title,  and  interest  in  lots  Nos.  4, 5,  and  6»  in  said  block 
149,  which  also  contained  a  like  clause  of  reservation.  It 
farther  appeared  in  evidence  that  the  said  Shiveley,  oa 
the  twenty-fourth  day  of  September,  1887,  executed  to  the 
respondent  a  deed  purporting  to  convey  to  him  lots  1,  2, 
and  8,  in  said  block  149,  together  with  all  the  tide-land, 
water  frontage,  wharfing  rights  or  privileges,  in  front  of 
said  lots,  and  northerly  thereof  to  the  ship's  channel  of 
Columbia  River;  and  also  all  the  tide-land,  water  front- 
age, wharfing  rights  or  privileges,  in  front  of  said  lota  4, 
6,  and  6,  in  said  block  149,  northerly  thereof  to  said  chan- 
nel of  said  river.  It  was  admitted  by  the  respondent,  at 
the  trial  in  the  circuit  court,  that  said  lots  7,  8,  and  9, 
described  in  the  deed  to  Cone  and  Olsen,  were  subse- 
quently conveyed  by  them  to  the  appellant,  and  that  the 
appellant  owned  all  of  said  lots  4,  5,  6|  7,  8,  and  9  in  said 
block  149,  and  which  conatitutes  the  west  half  thereof. 

Thayer,  C.  J.r— It  will  be  observed  from  the  facts  in 
this  case  that  John  M.  Bhiveleyi  the  owner  of  a  donation 
land  claim  in  the  town  of  Astoria,  fronting  northerly  on 
the  Columbia  River,  claimed  all  the  land  and  water  in 
front  of  him  out  to  what  is  termed  the  ship's  channel; 
that  he  attempted  to  lay  off  such  frontage  into  blocks,  lots, 
and  streets,  recorded  a  plat  thereof,  and  executed  deeds 
of  conveyance  of  portions  of  it  to  divera  parties,  HFho 
claimed  ownership  thereof  by  virtue  of  such  oonveyancea; 
that  in  the  several  deeds  to  the  lots  in  the  west  half  of 
said  block  149, — consisting  of  lots  4,  5,  6,  7,  8,  and  9, — 
he  inserted  a  sort  of  stipulation  reserving  to  himself  all 
rights  and  franchises  in  front  thereof  to  ship's  channel, 
which  pretended  rights  and  franchises  he  subsequently 
undertook  to  convey  to  the  respondent  in  this  case;  and 
that,  by  virtue  of  such  conveyance,  the  latter  claims  the 
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title  thereto  wkich  he  is  attemptii]ig  to  assert  herein;  that 
Shiveley,  iq  order,  I  suppose,  to  strengthen  bis  title  to 
sach  frontnge,  rights,  and  franchiaes,  ohta.ined  a  deed 
from  the  state  of  Oregon  to  all  or  a  large  part  of  the  tide^ 
lands  in  front  of  hia  donation  claim* 

The  appellant,  it  seems,  after  procuring  the  deeds  from 
8hiveley  and  his  grantees  to  the  several  lota  referred  to, 
did  not  ohserye  the  stipulation  of  reservation  contained 
therein,  bnt  extended  out  a  wharf  of  some  kind  "to  ship's 
channel/'  and  assumes  to  occupy  it  in  defiance  of  the 
claim  qf  Shiyeley's  grantees,  who  now  Stttempt  to  eject 
him  therefrom* 

This  condition  of  affairs  presents^  two  questions:  1. 
Whether  an  action  to  recover  the  possession  of  real  prop- 
erty can  be  maintained  in  such  case;  and  2«  Whethe^r 
Shiveley  had  snob  a  tangible  property  right  in  the  said 
frontage  as  enabled  him  to  sell  it  out  in  parcels,  and  th|S 
purobasera  thereof  to  acquire  distinct  interesta  therein. 

That  an  owner  of  land  bounded  by  navigable  waters 
possesses  important  riparian  rights  by  virtue  of  such 
ownership  is  not  open  to  question,  ( Y^$  v.  Milwaukee, 
)0  WalL  497.)  He  has  the  privilege  of  building  a,  wharf 
out  to  such  a  depth  of  water  as  will  enable  ships  or  vessels 
to  touch  thereat  and  receive  or  discharge  freight,  and 
may  (ipply  sneb  frontage  to  any  use  not  inconsistent  with 
the  rights  of  the  public.  He  may  reseirve  the  rights  to 
himsetf  when  be  conveys  away  the  land  above  high^water 
IK^rk  to  which  tbey  pertain,  or  he  may  grant  them  to 
others  to  enjoy,  but  in  subordination  to  the  public  right 
of  navigation.  Such  rigbtSi^  however,  are  mere  incor- 
poreal hereditament^  The  land  below  high«water  mark 
upon  a  navigable  river»  and  which  constitutes  a  part  of 
its  bed,  belongs  to  the  state  in  its  sovereign  capacity^  sub- 
ject to  the  riparian  rights  of  the  owntcr  of  the  land  abovo 
and  adjacent  thereto.    The  state,  however^  qmwot  seU  i%, 
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nor  can  the  state  control  its  use,  except  to  increase  the 
facilities  for  navigation  and  commerce.  Nor  can  the 
riparian  proprietor  grant  such  land,  or  any  right  thereto, 
except  such  right  as  he  himself  is  entitled  to  enjoy.  He 
can  only  grant  the  franchise  as  before  suggested.  When, 
therefore,  Shively  and  wife  executed  the  deed  to  the  ap- 
pellant of  October  30, 1879,  conveying  to  appellant  their 
right  title  and  interest  in  said  lots  4, 5,  and  6,  they  merely 
granted  to  him  a  part  of  the  riparian  rights  which  at- 
tached to  the  donation  land  claim  of  John  M.  Shiveley. 
The  deed,  whatever  its  form  or  description  of  premises 
contained  therein,  only  operated  as  a  grant  of  a  right  to 
erect  structures  in  the  interest  of  navigation,  and  if  it 
limited  such  right  to  an  enjoyment  of  the  portion  of 
frontage  described  therein  by  force  of  said  stipulation  of 
reservation,  yet  Shiveley  did  not  thereby  acquire  any  more 
tangible  interest  in  the  land  and  water  north  thereof 
than  he  had  before,  which  was  not  sufficient  to  enable 
him  or  his  grantee  to  recover  it  in  an  action  in  the 
form  of  the  one  brought.  An  action  in  the  nature  of 
ejectment  will  not  lie  to  recover  possession  of  an  incor- 
poreal thing,  as  no  possession  can  be  given  of  such  species 
of  property. 

If  the  respondent,  therefore,  has  a  right  to  erect  wharves 
or  other  structures  in  the  interest  of  navigation  north  of 
said  lots  4, 5,  and  6,  and  the  appellant  has  infringed  upon 
the  right,  he  must  seek  some  other  mode  of  redress. 
Whether  he  has  such  right,  however,  it  not  necessary  for 
us  to  decide  in  this  case;  but  even  if  he  has,  he  certainly 
cannot  recover  it  in  an  action  to  recover  the  possession 
of  real  property,  and  that  is  decisive  against  his  right  of 
action,  and  no  other  question  need  be  considered. 

The  judgment  appealed  from  must  be  reversed,  and  the 
case  remanded  to  the  circuit  court,  with  directions  to 
dismiss  the  complaint. 
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[Filed  May  8^  1889.] 

GOODYEAB,  Rbotondbnt,  v.  SCHOOL  DISTRICT 
No.  5y  Appellant. 

TbACHEK — CoiTTBACr    VOR    COMFXNSATION    OF  —  ScHOOL  —  SUSPXNSIOK  OF  — 

Foa  What  Rsabon  mat  bb  Done. — Where  under  a  contract  between 
the  directors  of  a  aehool  district  there  was  a  clause  to  teach  a  definite 
period  unless  the  school  was  discontinued  by  order  of  the  directors,  and 
the  directors,  in  consequence  of  the  prevalence  of  diphtheria,  stopped  the 
schools,  but  reppened  them  when  the  danger  had  passed,  and  before  the 
expiration  of  such  contract:  held,  that  the  discontinuance  of  the  school 
was  for  good  cause,  and  authorised  under  the  contract,  but  that  it  did  not 
operate  to  annul  such  contract  and  discharge  the  teacher,  but  that  it  did 
relieve  the  district  from  liability  during  such  period,  but  not  from  liability 
for  the  unexpired  portion  of  such  contract  after  the  schools  were  reopened. 

Appeal  from  Jackson  County. 

A.  S.  HcmiTnond,  for  Respondent. 

H.  K.  Hanna  and  E,  De  Peatt,  for  Appellant. 

Lord,  J. — This  was  an  action  to  recover  money  on  a 
written  contract  for  services  as  a  teacher.  The  contract 
was  as  follows:  — 

"  It  is  hereby  agreed  between  the  directors  of  School 
District  No.  5,  Jackson  County,  state  of  Oregon,  and 
Amanda  Groodyear,  a  qualified  teacher  of  said  county 
and  state,  that  the  said  Amanda  Goodyear  is  to  teach 
in  the  public  school  of  said  district  for  the  term  of 
nine  months,  unless  discontinued  by  order  of  the  direc- 
tors, for  the  sum  of  forty-five  dollars  ($45)  per  month, 
commencing  on  the  fifth  day  of  September,  A.  D.  1887; 
and  for  such  services  lawfully  rendered,  the  directors  of 
said  district  are  to  pay  the  said  Amanda  Goodyear  the 
amount  that  may  be  lawfully  due  according  to  this  con- 
tract, on  or  before  the  first  day  of  June,  A.  D.  1887.  Dated 
this  fifth  day  of  September,  A.  D.  1887. 
[Signed]  "F.  Roper,  ) 

**J.  H.  Chitwood,  >   Directors. 

"E.  S.  Appleoatb,) 

'^Amanda  (toodyeaRj  Teacher." 


17  617 
17  S22 
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In  December  of  the  same  yMr»  diphtheria  appeared 
in  the  districty  land  among  the  children  of  th^  d^hool,  and 
in  consequence  thereof  the  directolns  discontinued  the 
schools  of  the  district,  and  discharged  the  teachers  during 
such  discontinuance  on  that  account,  ^ad  on  or  about 
the  ninth  day  of  January,  1888,  th<e  disease  or  epidemic 
having  disappeared,  the  directors  notified  the  teachers  to 
resume  their  schools,  and  the  directors  and  teachers  in- 
dorsed on  the  b«ick  of  the  original  agreement  that  the 
6ame  should  be  renewed  from  and  after  that  date.  After 
the  schools  had  gotten  fairly  started,  the  diphtheria  re- 
appeared, and  on  the  first  day  of  February,  1888,  the 
directors  of  said  district  decided  to  close  the  schools  in- 
definitely, and  reordered  that  the  teachers  be  discharged, 
all  of  which  was  done  at  a  special  meeting  called  for  that 
purpose.  Subsequently,  the  schools  of  said  district  were 
reopened  for  the  spring  term,  but  the  plaintiff  was  not 
allowed  to  resOine  under  her  contract,  and  she  has  brought 
an  action  to  recover  for  he!*  services  rendered  during  the 
time  the  school  which  she  taught  was  discontinued  on 
account  of  the  diphtheria,  and  also  foi^  the  unexpired 
portion  of  her  contract^  in  which  the  directors  refused  to 
allow  her  to  teach,  but  hired  another  in  her  place;  at  aQ 
other  times  the  plaintiff  wad  paid  for  her  services.  By 
this  statement  of  the  facts,  it  will  be  seen  that,  under  the 
contract,  the  directors  claimed  the  right  to  discontinue 
the  schools  for  liny  proper  cause,  and  to  discharge  the 
teachers,  or  at  least  that  the  discontinuance  operated  to 
discharge  the  teachers;  while  the  plaintiff  daimd  that  her 
contract  was  in  full  force  and  effect  during  the  whole 
period  covered  by  it,  and  that  the  directors  were  not  ao* 
thorized  under  it,  although  it  may  have  been  timely  and 
expedient  to  close  the  schools  in  Consequence  Of  the  prer* 
alence  of  the  diphtheria,  tt  did  not  operate  to  discharge 
the  teachers  or  to  ann.ul  the  contract. 


May»  1889.]    Goodyear  v.  Schoob  Dibtbiot  Ho.  5.     619 

OpiUHmof  the  Court -^Lord^/. 

In  dupport  of  ihid  theory  of  the  plaintiff^  two  cases  are 
citedi  vis.,  Deiof  v*  Unien  School  Diitriet^  43  Mich.  481 » 
and  Trypp  v.  Sdhool  DiHrict  No.  7,  60  Wis.  653. 

But  this  is  a  mistake.  In  the  first  casC)  the  contract 
was  absolute,  without  any  right  beiug  reserved  by  the 
directors  to  diseoatinue  the  school  for  any  cause.  The 
small-pox  broke  out  atid  the  echool  was  closed,  and  the 
court  held  that  this  was  not  actus  Dei  in  the  sense  as 
would  excuse  a  school  district  from  liability  on  its  con* 
tracts  and  say:  *'  It  must  appear  from  observance  of  the 
contract  by  the  district  was  caused  to  be  impossible  by 
the  act  of  Crod.  It  is  enough  that  great  difficulties  were 
encountered,  or  that  there  existed  urgent  and  satisfactory 
reasons  for  stopping  the  schooL'' 

It  is  apparent  from  what  follows^  that  if  the  contract 
in  that  case  was  provided  for  a  discontinuance  as  in 
the  case  at  bar>  the  appearance  of  an  epidemic,  such  as 
the  sniall-pox  or  diphtheria,  would  have  constituted  a  law* 
ful  reason,  within  the  purview  of  the  contract,  to  have  au* 
tborized  the  directors  to  have  discontinued  the  schools  for 
the  time  to  stay  the  spread  of  such  diseases^  and  the  sus* 
pension  of  the  contract  during  such  discontinuance;  or 
in  other  words^  in  such  case  it  would  have  precluded  a 
recovery  for  the  time  the  schools  were  stopped  on  that 
account. 

The  court  says  ''To  let  in  the  defense  that  the  suspeiise 
precluded  recovery,  the  agreement  must  have  provided  for 
it.  But  the  district  did  not  stipulate  for  the  right  to  dis* 
contijiue  the  plaintiff's  pay  on  the  judgment  of  its  officers^ 
however  discreet  land  fair,  that  a  stoppage  of  the  schools 
is  found  a  needful  measure  to  prevent  their  invasion  by 
disease,  or  to  stay  or  oppose  its  spread  or  progress  in  the 
community;  and  the  contract  cannot  be  regarded  a$ 
tacitly  subject  to  such  a  condition.'' 

In  the  ease  at  bar^  there  is  an  express  provision  for  a 
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discontinuance,  to  which  the  parties  have  agreed,  iu  the 
event,  as  we  understand  it,  that  it  should  become  neces- 
sary, for  any  proper  cause,  to  stop  or  discontinue  the 
schools  during  some  period  of  the  contract.  That  the 
presence  of  diphtheria  or  other  contagious  and  danger- 
ous diseases  would  be  such  a  cause,  or  urgent  necessity, 
as  would  justify  the-  directors,  within  the  sense  of  the 
contract,  to  discontinue  the  schools  until  the  dangers 
arising  therefrom  should  pass,  in  our  judgment,  is  too 
manifest  to  be  disputed;  and,  as  a  consequence,  during 
such  discontinuance,  there  would  be  no  liability  to  pay  or 
duty  to  perform  the  services  of  a  teacher.  By  the  terms 
of  the  contract,  there  is  a  suspension  of  it  during  that 
period;  nor  was  the  plaintiff  discharged  in  consequence 
thereof,  as  claimed  by  the  defendant. 

In  the  other  case, — Tripp  v.  School  District^  supra, — 
there  was  a  clause  in  the  contract  by  which  the  directors 
declared  that  '^  we  reserve  the  right  to  close  the  school  at 
any  time  if  not  satisfactory  to  us,''  and  under  this  con- 
tract they  acted  upon  the  assumption  that  they  could 
close  the  school,  and  lawfully  discharge  the  teacher  be- 
fore her  term  of  hiring  had  expired,  if  they  were  dissat- 
isfied with  her  management  of  the  school,  although  the 
teacher  was  competent,  and  at  the  time  of  the  discharge 
was  in  the  due  performance  of  her  contract.  The  court 
held  the  pK>wer  of  discharge  exercised  under  this  clause  to 
be  unauthorized  by  law,  and  said:  "If  the  power  claimed 
for  the  board  iu  this  case  exists,  and  may  be  enforced, 
then  the  public  schools  must  be  taught  to  suit  the  whims, 
caprices,  and  peculiar  notions  of  the  hiring  board,  and 
not  as  the  teacher,  in  the  conscientious  discharge  of  his 
duty,  should  teach  the  same.''  And  again:  "It  may,  per- 
haps, be  fairly  inferred  that,  under  the  visitorial  powers 
conferred  on  the  board  by  section  441,  they  would  have 
the  power  to  close  the  school  and  discharge  the  teacher  if 
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he  was  not,  in  fact,  competent  to  teach  or  govern  the 
school,  and  if  for  any  other  cause  such  teacher  was  not 
duly  performing  the  contract  on  his  part,  without  calling 
any  meeting  of  the  district  to  take  action  upon  the  sub- 
ject. Such  power,  however,  is  very  different  from  that 
claimed  for  the  board  in  the  case  at  bar.'' 

Here  the  board  claimed  and  exercrised  the  power  to  dis- 
charge a  teacher,  no  matter  how  competent  or  with  what 
eflSciency  and  usefulness  he  may  have  been  in  the  per- 
formance of  his  duties  under  the  contract,  if  the  manage- 
.  ment  was  not  satisfactory  to  them,  thus  usurping  powers 
not  conferred,  and  compelling  all  teachers  of  the  district 
to  teach  to  their  satisfaction,  and  not  to  the  satisfaction 
of  the  people  and  the  improvement  and  benefit  of  the 
pupils. 

In  the  case  at  bar,  the  directors  claimed  the  effect  of 
discontinuing  the  school  during  the  prevalence  of  diph- 
theria operated  to  discharge  the  teacher,  but  not  that 
they  had  any  reserved  right  under  the  clause  to  discharge 
a  teacher  who  was  competent,  and  in  all  respects  in  the 
faithful  and  efficient  performance  of  her  duties.  Their 
idea  was  that  the  suspension  of  the  contract  while  the 
school  was  closed  operated  to  annul  or  destroy  its  provis- 
ions, and  likewise  to  discharge  the  teacher  and  excuse  the 
district  from  any  further  Mability,  and,  as  a  consequence, 
that  the  original  contract  could  have  no  force  or  effect 
thereafter  unless  revived  by  new  promises  and  engage- 
ments. So  that  there  is  no  parallel  between  the  facts 
and  law  as  applied  in  the  case  cited,  and  the  fact  of  the 
case  at  bar  and  the  law  to  be  applied  to  it. 

What  result  the  court  would  have  reached,  if  under  that 
clause  they  had  closed  the  school  on  account  of  the  pres- 
ence of  some  contagious  and  dangerous  epidemic,  and  the 
teacher  had  claimed  payment  during  the  whole  period 
covered  by  the  contract,  we  can  only  conjecture.    There 
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is  B  marked  diflbrence  in  the  power  exercised  under  a 
clause  of  this  chairaGter,  iu  an  agreement  in  closing  the 
schools  on  account  of  some  urgent  necessity,  and  in  using 
the  same  to  dismiss  a  teaaher  who  is  competent  and  effi*^ 
cient  in  the  discbarge  of  his  duties,  in  consequence  of 
personal  dissatisfaction  of  the  directors  at  the  manage^ 
xn6nt  of  the  schools. 

Under  the  contract  at  bar^  our  own  opinion  is,  that  the 
discontinuances  were  for  good  cause,  and  authorized  by 
the  contract,  and  during  such  times  as  there  was  a  sas« 
pension  of  the  contract  for  such  causes,  it  did  not  operate 
to  annul  the  contract^  or  discharge  the  teacher,  but  it  did 
excuse  or  relieve  the  district  from  liability  during  such 
periods,  and  that  when  the  danger  had  parsed  and  the 
schools  were  reopened,  the  teacher — the  plaintiff — had 
a  right,  under  the  contract^  to  resume  her  duties  as  teacher 
for  the  unexpired  portion  thereof;  and  if  she  held  herself 
an  readiness  and  offered  to  perform  her  contract,  and  the 
directors  refused  to  allow  her  to  do  so,  she  is  entitled  to 
recover  according  to  its  terms  for  that  period.  The  judg- 
ment must  therefore  be  modified  so  as  to  confine  the  re- 
covery to  the  unexpired  portion  of  the  contract  when  the 
J9chools  were  reopened,  and  it  is  so  ordered  that  it  be 
entered  accordiixglyi  and  that  neither  party  recover  costs 
ia  this  court. 


DELLA  GILROY,  Respondent,  v.  SCHOOL  DISTRICT 
No.  6,  Appelulnt. 

*  Loftn,  X — As  the  facts  in  this  case  ai*e  identical  with 
those  iti  Amanda  Ooodyear  v.  School  Distridt  No.  5,  the 
same  Judgment  will  be  entered  therein. 
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TRUMAN,  HOOKER*  A  CO.,  Appbllaot,  v.  OWENS 
AND  DEAN,  RsdPom>iBiiT. 

Acxxxnrr  Stated — What  ih.  — An  moooutit  'stated  ii  aki  Aodoont  whidi  has 
beea  rendered  by  tke  oraditor,  and  aamnted  to  by  the  debtor  as  correct^ 
either  expressly  or  by  implication  of  laif  £r«m  the  lathue  to  object  "^thin 
a  reasonable  timek 

Idw  —  Whxk  Aooount  RsamAlb  Beodicxs  Such.  -«- Merely  rendering  an  ao- 
coont  does  net  make  itanaeeoont  stated,  bat  an  aooeont  rendered  aad 
ddirered  to  the  debtor  exhibiting  the  demand  of  the  creditor,  unless  ob- 
jected to  within  a  reasonable  time,  becomes  an  acoonnt  stated. 

ISb  —  TssTiMONT  TO  SusTAiM. — When  the  adtion  is  striedyon  an  acoonnt 
stated,  to  maintain  such  action  the  plaintafiF  must  prove  an  account  statec^ 
M  that»  aad  nethiag  else^  will  sn^^  his  iJle^stioBS. 

Affsal  from  Jackson  CotiAtj^ 

K  De  Peate^  for  Appellant. 

A.  S.  Hammond,  for  Respondent. 

Lord,  J. — This  was  an  action  upon  an  account  stated. 

The  complaint  contained  the  nsual  allegations  of  an 
account  stated,  all  of  which  was  specially  denied  by  the 
answer.  Upon  the  trial,  in  consequence  of  a  failure  of 
evidence,  the  court,  upon  motion,  instructed  the  jury  to 
tender  a  verdict  for  the  defendants,  and  the  jury  retui-ned 
a  verdict  for  the  defendants^ 

The  errors  alleged  are,  in  sustaining  objections  of  ie* 
ftndanVs  counsel  to  the  introduction  of  the  account  and 
order,  as  evidence  of  an  account  stated^  and  in  directing 
ihe  jury  to  return  a  verdict  for  the  defendants. 

It  appears  by  the  bill  of  exceptions  that  one  Martin^ 
who  was  the  agent  of  plaintifiRs,  doing  business  in  San 
Francisco,  sold  to  thd  defendant  Bean  a  stump-puller,  and 
that  he,  at  that  timoy  agreed  to  pay  for  it  by  an  order  on 
Mr.  Patrick^  which  (order)  was  to  be  paid  as  soon  as  there 
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was  that  amount  due  them  from  Mr.  Patrick,  for  whom, 
the  defendants  were  working;  that  on  the  twenty-fifth 
day  of  May,  1888,  the  said  Martin  as  such  agent  of  plain- 
tiffs  presented  the  following  bill  to  the  defendants: — 

"Teuman,  Hookes,  &  Co. 

"San  Peancibco,  May  18,  1888. 

"Sold  to  C.  A,  OwBN,  Ashland,  Oregon. 

"One  No.  5  stump-puller, irons, and  grab-hook $95  00 

"Dray 75 

♦95  75 

"Terms,  sixty  days." 

And  that,  according  to  the  contract,  the  defendant  gave 
to  the  agent,  Martin,  a  written  order  on  W.  A.  Patrick  for 
the  money,  who  agreed  with  Martin  that  the  said  order 
should  be  paid  when  the  defendants  had  done  work 
enough  for  him  to  amount  to  that  sum.  The  order  was 
as  follows: — 

"Ashland,  Oregon,  May  25, 1888. 
"W.  A.  Patrick,  Esq.:— 

"Please  pay  Truman  and  Hooker  the  sum  of  ninety- 
five  dollars,  and  charge  to  us.    BespectfuUy, 

"C.  A.  Owen, 
"L.  M.  Dean." 
That  the  "terms,  sixty  days,"  as  evidence  on   the  bill 
meant  that  the  amount  stated  therein  would  draw  inter- 
est after  sixty  days,  if  not  paid. 

Substantially  upon  this  state  of  facts,  as  disclosed  by 
the  evidence,  the  court  sustained  the  objections  aforesaid^ 
and  directed  the  jury  to  return  a  verdict  for  the  defend- 
ants. The  action  of  the  court  proceeded  on  the  ground 
that  there  was  a  failure  of  proof,  or  that  the  facts  as  dis- 
closed did  not  show  an  account  stated,  as  aUeged.  As  this 
is  assigned  as  error,  it  becomes  necessary  to  inquire  into 
the  nature  of  an  account  statedi  in  order  to  ascertaia 
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whether  the  right  principle  was  applied  to  the  facts  of  the 
case.  An  account  stated  is  an  account  which  has  been 
rendered  by  the  creditor,  and  has  been  assented  to  by  the 
debtor  as  correct,  either  expressly,  or  by  implication  of  law 
from  the  failure  to  object. 

Abbott's  Trial  Evidence,  page  458,  says:  ''An  account 
stated  is  an  agreement  between  persons  who  have  had 
previous  transactions  fixing  the  amount  due  in  respect  of 
such  transaction,  and  promising  payment."  Ohitty  on 
Contracts,  page  458,  says:  ''It  must  appear  that  at  the  time 
of  accounting  there  existed  some  demand  between  the 
parties  respecting  which  an  account  was  stated,  that  a 
balance  was  then  struck  and  agreed  upon,  and  that  the 
defendant  expressly  admitted  that  a  certain  sum  was  then 
due  from  him  as  a  defendant.''  (See  also  Oreenh  Ev.,  sec. 
126.)  As  defined  by  Lord  Mansfield,  an  account  stated  is 
an  agreement  by  both  parties  that  all  the  articles  in  the 
account  are  true.     (Trueman  v.  Hurst j  1  Term  Rep.  40.) 

To  make  an  account  stated,  there  must  be  a  mutual 
agreement  between  the  parties  as  to  the  allowance  or  dis- 
allowance of  their  respective  claims,  and  to  establish  such 
an  account  so  as  to  preclude  a  party  from  impeaching  it, 
save  for  fraud  or  mistake,  there  must  be  proof  of  assent  to 
the  account  as  rendered,  either  express  or  implied,  from 
failure  to  object  within  a  reasonable  time.  (Sl^nt(m  v. 
Ji^ime,  54  N.  Y.  480.) 

An  account  rendered  and  delivered  to  the  debtor,  ex- 
hibiting the  creditor's  demand,  unless  objected  to  within 
a  reasonable  time,  becomes  an  account  stated.  But  merely 
rendering  an  account  does  not  make  it  an  account  stated; 
or  where  it  is  simply  rendered  by  one  party  against 
another,  it  is  not  an  account  stated  between  the  parties. 
(SpangUr  v.  SpangUr,  22  Pa.  St.  454.) 

The  great  majority  of  cases  refer  or  cover  accounts  ren- 
deredi  followed  by  a  failure  to  object  thereto.    In  such 
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cases,  the  agreement  is  implied  from  all  the  eircumstanoeay 
and  in  particular  from  failing  to  dissent  within  a  reason* 
able  time. 

As  stated  in  Toland  t.  Spmffue,  12  Pet.  335:  ^'The  mer^ 
rendition  of  an  account  does  not  make  it  a  stated  one» 
but  if  the  other  party  receives  the  accoont,  admits  the 
correctness  of  the  items,  claims  the  halanee,  or  offers  tm 
pay  it,  as  may  be  in  his  favor  or  against  him,  then  it  be- 
comes a  stated  account."  Nor  did  the  court  think  it 
^4mportant  that  the  account  was  not  made  out  as  between 
the  plaintiff  and  defendant,"  but « the  plaintiff  having  re> 
ceived  it,  having  made  no  complaint  as  to  the  items  or 
the  balance,  ....  thereby  adopted  it,  and  by  his  own  aot 
treated  it  as  a  stated  account."  But  in  all  such  cases, 
there  must  be  proof  in  some  form  of  an  express  or  implied 
assent  to  the  account  rendered  by  one  party  to  another 
before  the  latter  can  be  held  to  be  so  far  concluded  that 
he  can  impeach  it  only  for  fraud  or  mistake. 

Said  Folger,  G.  J.:  '^This  is  strictly  a  cause  of  action 
on  an  account  stated.  It  is  that,  and  nothing  else.  To 
maintain  the  action  as  averred  in  the  complaint,  the 
plaintiff  must  prove  nn  account  stated;  that,  and  nothing 
else,  will  support  his  allegation.  An  account  stated  is  an 
account  b(daneed  and  rendered,  with  an  assent  to  the  bal- 
ance,  express  or  implied,  so  that  the  demand  is  essei^- 
tially  the  same  as  if  a  promissory  note  had  been  given  for 
the  balance.  (Barr  v.  Barr,  8  Pick.  187.)  ....  The  em- 
phatic words  of  a  count  upon  an  account  stated  were,  in 
former  days,  imimul  computos9en<,-*-^that  they,  the  plaintiff 
and  defendant,  accounted  together;  and  the  court  went  an 
to  say  that  on  such  accounting  the  defendant  was  found 
in  arrear  and  indebted  to  the  plaintiff  in  a  sum  named, 
and  being  so  found  in  arrear,  he  undertook  and  promised 
to  pay  the  same  to  the  plaintiff.  (2  Qhitty's  Pleading, 
90;  1  Chitty's  Pleadyig,  368.)''  VoU^ing  r.  De  Graft, 
81  N.  Y.  271.) 
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From  all  this,  to  constitute  an  aocount  stated  it  must 
appear  that  the  plaintiff  and  defendant  accounted  to« 
gether  on  their  mutual  demands,  or  of  the  demands  of 
the  plaintiff  against  the  defendant,  and  upon  the  account- 
ing there  was  found  due  to  the  plftintiff  from  the  defend* 
ant  the  amount  claimed.  It  wil)  be  noted,  then,  that  the 
account  stated  relates  to  some  previous  transactions  or 
dealings  between  the  parties,  or  to  some  article  or  articles 
formerly  sold  by  one  to  the  other,  and  that  the  relation 
of  debtor  and  creditor  already  exists  between  them,  and 
that  subsequently  to  such  transactions  there  is  a  mutual 
agreement  between  them  as  to  the  allowance  or  disallow* 
ance  of  their  respective  claims,  and  striking  of  a  balance 
or  agreement  as  to  the  amount  due,  or  some  other  assent, 
either  expressly  or  fairly  to  be  implied  from  the  circum- 
stances, as  failure  to  object  within  a  reasonable  time  from 
the  presentation  of  the  account.  The  idea  is,  that  there 
Tiras  an  agreement  between  the  parties,  founded  upon  an 
examination  of  the  transactions  embraced,  either  active 
or  presumptive.  It  is  said  to  be  in  the  nature  of  a  new 
promise,  but  the  consideration  of  the  promise  is  the  stat- 
ing of  the  aocount. 

Now,  the  admitted  facts  as  stated  show  that  the  original 
contract  of  sale  included  as  pa^rt  of  its  ter9i9  the  giving  of 
the  order  as  aforesaid,  and  that  when  the  stump^puller 
and  bill  for  the  same  were  forwarded  by  the  plaintiffs  to 
their  agent,  and  the  defendants  were  notified  of  its  arrival, 
and  the  bill  presented  to  them,  that  they,  in  fulfillment 
of  such  contract  as  made  by  Owen,  gave  the  order  on 
Patrick  to  pay  the  plaintiffs  as  soon  a^  that  much  was 
due  them  for  their  work.  Here  there  was  no  accounting, 
— no  meeting  of  the  minds  of  the  parties  upon  some  pre- 
vious transaction,  and  the  stating  of  an  account,  involving 
something  in  the  nature  of  a  new  promise;  but  what  was 
done  was  done,  not  only  as  a  part  and  parcel  of,  but  in 
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fulfillment  of,  the  original  contract.  Nor  was  the  order 
given  as  an  admission  then  of  an  amount  due  from  a  past 
transaction, — a  machine  formerly  sold, — but  as  a  part  of 
the  original  transaction  itself,  and  in  execution  of  the 
agreement,  upon  their  part,  in  respect  thereto.  More:  it 
was  given  not  only  as  a  part  of  such  original  transaction, 
but  at  a  time  when  the  claim  was  not  due  according  to 
the  contract,  or  the  bill  presented  as  explained  by  the 
agent. 

Upon  the  undisputed  facts  as  disclosed  by  this  record, 
the  court  committed  no  error  in  rejecting  the  evidence 
and  directing  the  verdict  as  already  stated. 

It  follows  that  the  judgment  must  be  aflirmed. 


[FOadMayS^lSSO.] 

CORBELL,  Respondent,  v.  CHILDERS,  Appellant. 

Replevin  -—  Vxrdixtt — Hn.L'8  Code,  Section  214.  —In  an  action  of  replevin, 
if  the  verdiot  contains  all  that  ia  required  by  thia  aection,  it  nmat  be  held 
to  be  rafficient. 

JuRiaDicnoN  or  the  Court —  Answer.  —  The  plaintiflTa  complaint*  in  an  aQ> 
ticn  of  replevin  commenced  in  the  connty  court,  allied  that  the  value  of 
the  property  demanded  was  $365,  and  the  defendant's  answer  alleged  it« 
value  to  be  $1,060:  held,  that  the  court  had  jurisdiction  of  the  subject  of 
the  action,  which  was  not  defeated  or  ousted  by  the  answer,  and  that  the 
question  of  jurisdiction  could  be  summarily  determined  on  motion. 

Answer — Jurisdiction. — Where  the  complaint  presents  a  case  within  the 
jurisdiction  of  the  court,  and  the  answer  pleads  facts  showing  it  to  be  be- 
yond its  jurisdiction,  the  plaintiff  is  entitled  to  have  the  case  tried,  and  if 
the  defendant  should  sustain  his  answer  by  proof  upon  the  trial,  the  only 
effect  of  such  trial  finding  would  be,  that  the  plaifitiff  could  obtain  no  re- 
lief, and  the  action  would  be  dismissed. 

Appeal  from  Klamath  County. 
S.  B.  Cranstan^  for  Respondent. 
Oog9well  &  Cogiwell,  and  J.  W.  Hamakar,  for  Appellant. 
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Strahan,  J. — T,hi8  is  an  action  of  replevin  to  recover 
possession  of  sundry  chattels  alleged  to  be  wrongfully 
tf^ken  and  withheld  ^y  the  defendant',  who  was  the  sher- 
iff of  said  county,  and  seized  said  i)rojE>erty  as  the  prop- 
erty of  the  defendant  in  a  certain  writ  of  attachment 
j))aced  in  his  hands  for  service. 

The  plaintiff  alleges  title  to  all  of  said  property  in  hini« 
6e\(,  and  that  the  same  is  of  the  aggregate  value  of  $36$. 
The  answer  alleged  said  property  ^o  be  of  the  value  of 
f  1,060,  which  was  pijt  in  issue  by  the  reply. 

The  action  was  originally  commencea  in  the  county 
^court  of  Klamath  County,  where  the  plaintiff  had  judg- 
ment, and  upon  an  appeal  to  the  circuit  court  the  plairi- 
tiff  again  prevailed,  from  which   last-named  judgment 
.this  appeal  was  taken.     The  appellant  makes  the  folio w- 
Jngs  assignments  of  error  in  his  nptice  of  appeal:  "1, 
The  circuit  court  erred  in  overruling  defendant's  motion 
to  dismiss  said  a9tion;  2.  The  court  erred  in  refusing  to 
,9et  aside  the  verdict;  3.  The  court  erred  in  giving  judg- 
rnent  according  to  the  verdict;  4.   The  court  erred   in 
.giving  and  entering  judgment  at  all."     The  cause  was 
submitted  here  on  the  )>riefs  of  couiisel  without  an  oral 
firgument. 

The  appellant's  main  contention  is,  that  the  verdict  is 

insufficient  to  authorize  the  rendition  of  the  judgmei^t. 

TJie  verdict  is  as  follows: —  •        * 

"JW^e,  the  jury  impaneled  to  try  the  above  cause,  find 

^Ptv  the  plaintiff,  f^  follows:  1.  That  the  plaintiff  is  en- 

^  titled  to  the  imipediate  return  and  possession  of  the  fbl- 

,  Rowing  articles  of  property  named  in  plaintiff's  complaint, 

to  wit:  Two  old  two- horse  wagons;  one  sulky  hay-rake; 

^  one  Buford  gang-plow;  two  walking-plows;  one  hundred 

head  of  hogs,  more  or  less;  and  we  further  find  that  the 

,  ,^agons  are  pf  the  value  of  thirty  dollars,  the  sulky  hay- 

^j;ake  is  of  the  value  of  fifteen  .dollars,  the  disc  harrow  is 
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of  the  value  of  thirty  dollars,  the  Buford  gang-plow  is  of 
the  value  of  thirty  dollars,  the  two  walking-plows  are  ^f 
the  value  of  ten  dollars,  and  the  hogs  are  of  the  value 
of  one  hundred  dollars. 

"I.  D.  Appleqatb,  Foreman."  ' 

Section  214  of  HiU's  Code  prescribes  what  the  ver- 
dict shall  contain  in  an  action  of  replevin  as  foUows: 
"  In  an  action  for  the  recovery  of  specific  personal  prop- 
erty, if  the  property  have  not  been  delivered  to  the  plain- 
tiff, or  the  defendant  by  his  answer  claim  a  return  thereof, 
the  jury  shall  assess  the  value  of  the  property,  if  if^rver^ 
diet  be  in  favor  of  the  plaintiff,  or  if  they  find  in  favor  of  the 
defendant,  and  that  he  is  entitled  to  a  return  thereof,  and 
may  at  the  same  time  assess  the  damaged,  if  any  are 
claimed  in  the  complaint  or  answer,  which  the  prevailing 
party  haa  sustained  by  reason  of  the  detention  or  taking 
and  withholding  such  property.'^ 

1.  A  verdict  which  contains  all  that  this  statute  pre- 
scribes must  be  held  sufficient.  ''If  the  verdict  be  in 
favor  of  the  pjjaintiff,"  the  jury  may  at  the  same  time  assess 
the  damages.  How  in  favor  of  the  plaintiff?  Simply 
that  he  owna  the  property  or  is  entitled  to  the  possession 
thereof.  The  same  remark  applies  when  the  jury  find  ih 
favor  of  the  defendant.  In  neither  case  is  it  necessary 
that  the  verdict  should  contain  more  than  to  find  in  favor 
of  the  plaiutiff  or  the  defendant,  as  the  case  may  be,  which 
finding  must  be  followed  by  the  other  requisites  of  the 
statute.  It  was  never  intended,  in  any  of  the  cases  on 
this  subject  in  this  court,  to  hold  that  the  verdict  in  this 
class  of  cases  should  follow  the  pleadings,  and  find  afiSrm- 
atively  or  negatively  on  every  issue  contained  therein. 
In  this  case,  the  verdict  is  ''  for  the  plaintiff,"  and  that 
he  "  is  entitled  to  the  immediate  return  and  possession  " 
of  certain  property  described  in  the  complaint,  and  then 
the  property  and  its  value  are  set  out.    To  exact  a  greater 
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degree  of  particularity  would  be  to  go  beyond  the  re- 
quirements of  the  statute,  which  I  think  would  not  be 
proper. 

2.  The  motion  to  dismiss  this  action  in  the  court  below 
was  without  merit,  and  was  properly  overruled.  The 
plaintiff  claimed  in  his  complaint  that  the  value  of  the 
property  in  controversy  was  $365;  the  defendant,  that  it 
was  of  the  value  of  $1,060.  In  this  class  of  cases,  the 
county  court  has  jurisdiction  where  the  claim  or  subject 
of  the^  controversy  does  not  exceed  the  value  of  five 
hundred  dollars.  (Hill's  Code,  sec.  868.)  Of  course,  by 
simply  alleging  in  the  answer  that  the  value  was  greater 
than  five  hundred  dollars,  the  jurisdiction  of  the  court 
could  not  be  ousted.  The  plaintiff's  action  on  the  face 
of  the  complaint  appeared  to  be  within  the  jurisdiction 
of  the  court.  If  jurisdiction  existed  in  fact,  no  difference 
what  the  answer  contained,  the  plaintiff  had  a  right  to  a 
trial,  and  in  such  case  the  question  of  jurisdiction  could 
not  be  summarily  determined  on  motion.  If  upon  the 
trial  it  was  shown  that  the  claim  or  subject  of  the  contro« 
versy  exceeded  five  hundred  dollars,  a  want  of  jurisdic- 
tion  over  the  subject-matter  of  the  action  would  have 
been  established,  and  the  plaintiff  would  have  been  enti- 
tled to  no  relief. 

Finding  no  error  in  the  judgment  of  the  court  below, 
it  must  be  affirmed. 
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SWIFT,  Appellant,  v.  MULKEY  et  ai..,  Respondbkts. 

FftAcncK — AasioiniEiiT  of  Errob. — The 'appellant  mnet  point  oat  in  his 
notice  of  appeal  the '  particulair  error  upon  which  he  intends  to  rely.  He 
cannot  be*  permitted  to  say  tiiat  the  court  erred  in  its  diarge  on  a  partica- 
lar  anbjeet, -where  the  tnbject  aa  well  as- the  cfaai;ge  ooneitts  of  nnmcre— 
and  dtBtinet  parts.  The  appellant  annst  pat  his  finger  on  the  error  com- 
plained of. 

"KoncB  or  Afpsal— AssiQincBNT  or  Error.— The  oMignment  of 'error  in 
the  notice  of  'appeal  mast  eittiBiat  t>f 'a  speo&fication  of  putievlara,  so  tbafc 
the  advenle  party  as  well  as  the  conrt  may  know  on  what  particolar  error 
the  appellant  intends  to  rely  on  the  appeaL 

Charge  or  tbb  Court — NumRous  Propoaitions  x>f  Law^Qckkbal  As- 
sioRMRMr  or  Error.  —  Where  the  chixge  of  the  oonrt  contains  nnmoroiM 
propositions  ef  law,  an  assignment  of  error  ceverij^g  all  in  the  change  mi 
a  particular  subject  without  further  indentifying  the  part  relied  npon. 
the  court  will  ref  ude  to  examine  such  proposition  of  law  in  the  charge,  to 
see  if  there  ia  possible  error. 

4JuircBAi](  Dmbu — Coi»or  or  Titls. — Color  of  title  is  that  whioh  in  ^^ 
pearanoe  is  title,  but  which  in  reality  is  no  title.  A  claim  to  property 
under  a  conveyance,  however  inadequate  to  carry  the  true  title'  to*«ad& 
property,  and- however  incompetent  may  have  been' tiie  power  of  the 
grantor  'in  such  ebnveyanee  •  to  pass-  title  to'  the  subject  thereof,  yet  a 
claim-asserted  under  the  provisions  of  such  a  deed  is  strictly  a  claim  nnder 
color  of  title,  and  one  which  will  draw  to  the  pOMession  of  the  grantee  tlia 
protection  of  ^tho  stMates  of  limitlitiona,  Other  xeqnJBitos  of  thtm  ststetea 
being  eompUed'w^ih. 

Appeal  from  Multnomah  County. 

Fred  R.  Strang,  for  Appellant. 

Oearge  H.  Durham  and  A,  F^  Sears,  Jr.,  for  Respondent. 

Strahan,  J. — This  is  an  action  to  recover  120  acres  of 
land,  situate  in  Multnomah  County. 

The  answer  denied  the  allegations  of  the  complaint, — 
which  was  in  the  usual  form, — and  then  alleged  that  the 
defendants  owned  the  demanded  premises  as  tenants  in 
common.  The  answer  further  alleged  an  adverse  posses- 
sion by  the  defendants  for  more  than  ten  years  next 
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before  the  cemmencement  of  this  aetioa.  The  reply 
denied  the  new  matter  coataiuied  in  the  ansigrer.  A  trial; 
in  the  court  below  resulted  in  a  verdiet  and  judgsient  in 
favor  of  the  defendants,  from  which  the  plaintiff  has  ap- 
pealed. The  appellant's  notice  of  appeal  presents  the  fol- 
lowing assignments  of  error  for  the  consideration  of  this^ 
eonrt:  "1.  The  court  erred  in  his  chaxge  to  the  jury  as  to 
the  law  governing  or  applicable  to  the  case;  2.  The  court 
erred  in  his  charge  as  to  what  constitutes  the  adverse, 
actual,  open,  exclusive,  and  notorious  possession  neoesn 
sary  to  create  or  ripen  into  title  to  real  property;  3,  The 
court  erred  in  instructing  the  jury  that  the  deed  from 
Hendrie  to  the  defendants  constituted  color  of  title;  4. 
The  court  erred  in  instructing  the  jury  as  to  the  effect  of 
the  infancy  of  the  plaintiff,  upon  the  running  of  the  stat- 
ute of  limitations;  5.  The  court  erred  i4  rendering  judg^ 
ment  against  the  plaintiff." 

The  first  and  fifth  assignments  of  error  need  not  be 
further  noticed  than  to  say  they  ore  too  general  and  in- 
definite to  present  any  question  for  review  on  this  appeaL 
The  others  will  be  noticed  in  their  order. 

1.  The  plaintiff's  bill  of  exceptions  does  not  present,  ii^ 
a  clear  or  satisfactory  manner,  the  questions  which  he 
seeks  to  litigate  in  this  court.  The  second  assignment  of 
error  is  the  one  mainly  relied  upon  on  this  appeal.  Th^ 
court  gave  numerous  instructions  on  the  subject  of  ad- 
verse possession ;  but  this  assignment  does  not  point  out, 
or  in  any  manner  make  certain,  the  particular  instruc- 
tion which  is  claimed  is  erroneous.  Under  such  a  state 
of  the  record,  it  is  not  perceived  how  we  can  apply  the 
assignment  of  error  to  any  particular  instructio9  on  tha^ 
subject.  The  proper  rule  of  practice  is,  that  the  appel- 
lant must  put  his  finger  on  the  error  complained  of.  He 
cannot  be  permitted  to  make  a  general  assign;cQ^nt,  and 
then,  iipoa  the  argument,  select  some  particular  pprtion 
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of  the  charge  which  is  claimed  to  be  within  the  general 
statement.  Since  the  enactment  of  the  present  code/ 
where  an  assignment  of  error  in  the  notice  of  appeal  is 
necessary,  it  must  consist  of  a  specification  of  particulars, 
so  that  the  adverse  party,  as  well  as  the  court,  may  know 
upon  what  particular  errors  he  intends  to  rely  on  the  ap- 
peal. The  charge  is  lengthy,  and  throughout  the  greater 
portion  of  it  the  subject  of  adverse  possession  is  referred 
to  and  dwelt  upon,  but  just  what  particular  part  of  the 
charge  the  appellant  claims  the  court  defined  "what  con- 
stitutes the  adverse,  actual,  open,  exclusive,  and  notorious 
possession  necessary  to  create  or  ripen  into  title  to  real 
property,'*  has  not  been  pointed  out. 

The  entire  charge  of  the  court  on  the  subject  of  the 
statute  of  limitations,  adverse  possession,  disseisin,  color 
of  title,  and  other  kindred  subjects,  is  as  follows: — 

"The  statute  has  provided  that  in  this  state  no  action 
for  the  recovery  of  real  property,  or  for  the  recovery  of 
the  possession  thereof,  shall  be  maintained,  unless  it  ap- 
pears that  the  plaintiflF,  his  ancestor,  predecessor, or  grantor, 
was  seised  or  possessed  of  the  premises  in  question  within 
ten  years  before  the  commencement  of  the  action.  There- 
fore, gentlemen  of  the  jury,  the  issue  is  this:  Upon  the 
record  title  introduced  here,  the  plaintiff  has  the  title  to 
this  property,  unless  the  defendants  shall  make  out  title 
and  ownership  under  the  adverse  possession  for  ten  years. 
So  the  question  for  you  to  determine  is,  whether  or  not 
the  defendants  have  made  out  their  claim  of  ownership 
of  this  property,  under  a  claim  of  adverse  possession  for 
ten  years.  The  legal  title  draws  after  it  the  possession, 
and  the  right  of  entry  is  not  varied  unless  there  has  been 
a  deeennory  [disseisin?],  followed  by  actual,  notorious, 
continuous,  adverse  possession  for  ten  years  next  prior  to 
the  commencement  of  the  action. 

'^To  be  an  adverse  possession,  it  must  be  an  occupancy 
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under  a  claim  of  ownership,  though  it  need  not  be  under 
color  of  title.  It  is  sufficient  if  a  party  goes  upon  the 
land  and  declares  to  the  world  by  his  acts  and  conduct 
that  he  is  the  owner  of  it,  and  maintains  that  attitude  the 
requisite  period,  though  his  occupancy  must  extend  over 
the  entire  tract  claimed.  The  rule  is  different  if  made 
under  paper  title.  This  occupancy,  if  he  actually  occu- 
pied a  part  of  it,  will  be  extended  by  construction  to  the 
.boundary  specified  in  the  instrument  under  which  he 
claims.  The  distinction  between  entering  into  possession 
under  paper  title,  or  color  of  title,  and  mere  claim  of 
ownership,  is,  that  under  a  color  of  title  any  adverse  pos- 
session extends  to  the  whole  tract  described  in  the  paper 
title,  while  under  a  mere  claim  of  ownership,  adverse  pos- 
session only  extends  to  that  part  actually  occupied.  In 
this  case,  the  Hendrie  quitclaim  deed,  introduced  in  evi- 
dence by  the  defendants,  would  give  the  defendants  color 
of  title  if  they  entered  into  possession  under  it,  though  it 
would  convey  no  title  in  itself,  and  as  a  deed  is  a  nullity, 
except  as  to  giving  color  of  title.  Therefore,  if  you  find 
the  appellants  entered  into  possession  under  the  Hendrie 
deed,  then  they  had  color  of  title .  to  the  premises.  An 
adverse  possession  under  such  deed  would  extend  to  the 
whole  tract  in  said  deed  claimed  by  the  defendants. 

''It  is  not  essential  that  a  party  who  takes  possession 
of  land,  and  holds  adversely  to  the  owner,  should  enter 
.under  a  deed,  or  other  written  title,  to  cause  the  limitation 
of  ten  years  to  run  in  his  favor.  It  is  sufficient  if  the 
party  took  possession  under  a  claim  of  ownership,  and 
held  adverse  possession,  as  explained  in  the  instructions, 
for  the  period  of  ten  years. 

''The  court  instructs  the  jury  that  in  order  to  maintain 
a  defense  in  this  action,  it  is  not  necessary  that  the  de- 
fendants had  a  deed  or  written  evidence  of  their  title; 
but  iff  under  a  claim  of  ownership,  the  defendants  took 
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possession  of  this  land  in  question,  and  nave  held  elcla- 
sive  possession  thereof  for  the  period  6f  ten  ^ears  prio^ 
to  the  commencement  of  this  suit,  tnen  the  praintiff  is 
not  entitled  to  recover,  and  you  should  find  for  tl^e  <I^- 
fendants. 

"The  court  further  instructs  thfe  jury  that  when  a  paliy 
enters  into  the  possession  of  land  which  is  vacant  and  un- 
occupied at  the  time,  claiming  it  as  his'  o\^n,  such  posses- 
sion is  hostile  in  its  inception  to  the  owner,  and  if  h6 
continues  in  possession  adversely  for  a  period  of  ten  years', 
and  is  adversely,  notoriously,  and  exclusively  in  possissToil 
during  that  period  of  time,  such  facts',  if  proved  hy  ttii^ 
defendants,  are  a  legal  defense  in  an  action  of  ejectiiienf. 
If  the  jury  find  from  the  evidence  that  the  defendant^ 
entered  upon  the  land  in  question,  claiming  to  b6  tti^ 
owners,  and  continuing  to  be  in  possession  of  the  samj^ 
for  ten  years  under  claim  of  ownership),  then  the  plaintiff 
is  hot  entitled  to  recover. 

"The  court  instructs  the  jury  that  ft  is  not  iiecess&r]^ 
that  the  land  should  be  inclosed  witli  a  fence,  or  tb*at  H 
house  should  be  erected  upon  it,  or  that  it  should  be  re- 
duced to  cultivation,  to  constitute  possession;  and  sucft 
acts  of  dominion  as  are  well  known  16  persons  residing 
in  the  neighborhood,  as  to  who  has  the  exclusive  contrdl 
and  management  of  the  land,  will  be  sufficient  to  cbnsti- 
lute  possession;  that  the  land  is  appropriated  to  suc1\ 
uses  constitutes  ownership  [possession^]  bf  it,  and  tli6 
manner  in  which  it  is  established  by  the  person  claimin'^ 
title  is  such  as  to  notify  the  public  ttiat  such  person  hiil 
asserted  dominion.    This  will  constitute  possession. 

"The  jury  are  instructed  that  actual  i)d$session  of  ^ani 
inay  arise  m  any  of  the  different  ways  of  occupying  it 
which  are  not  atrocious '[tortious?]  in  Vheir  character,  an4 
which  intention  to  appropriate  to  certain  uses  and  pur- 
poses indicate  an  exclusive  use  and  contrdl  of  *thfe  properly 
by  the  person  claiming  possession. 
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"The  ^ss^6fo6  of  Itod  irtdy  be  held  in  diflterent  trays, 
-^by  dwnel-ship',  by  ctlltivatibn,  effectioti  of  buildings,  or 
o^h^r  improvements,  or  in  dny  \hiy  that  clterly  indicatesr 
the  ^xclusivfe  iJ>]f)ropridtIbn  of  the  property  by  the  person: 
rfaitoing  to  hold  it. 

"I  charge  you  that  where  the  party  has  title  or  color  of 
title'  to  th6  landj  a*nd  u6es  tlie  land  fbr  tbfe  purpose  of  ob- 
taining wood  for  fuel,  or  for  his  oteii  farm  under  a  claim 
<ff  ownership,  this  would  cohstitttte  possession.  If  a  per- 
sb'il  holding  a  deed  to  land  enters  and  clears  off  and  breciks 
up  or  occupies  a  pirt,  that  need  not  be  followed  by  other 
ijii^rdvements  tb  the  land,  t^hid  will  be  a  possession  of 
^e  Whole. 

"If  you  find  ftotn  tfie  ievideuc6  thai  the  land  in  contro- 
vei^jr  was  rough,  tinctiltiyated  timbiBt  land,  unsusceptible 
<Jf  cnltivation  or  of  b^ing  utilized  for  purposes  of  lius- 
bandry  without  large  expense;  that  the  defendants,  or 
^ithier  of  thetti  Acting  for  both>  took  possession  of  such 
land,  or  Any  part  of  it,  openly  or  publicly  under  a  claim 
6t  ownership,  or  \<rent  npon  said  land,  or  any  part,  openly 
i[nd  publicly,  bUlming  then  and  there  to  take  possession; 
that  the  defendants  or  either  of  them,  after  such  formal 
llct,  maintained  gnch  attitude,  eren  though  not  remaining 
n^on  the  lah^  in  person  openly,  continuously,  and  ad- 
Tifrsely  to  all  J)e^8on)B,  And  exclusively,  without  interrup- 
tion from  othcfrd  fdr  a  period  of  ten  ybars, — that  Would 
^Ablish  titled  iV\  th^  deifendaikts,  abd  youir  vei*dict  must 
bfc  fbr  theto. 

"l*6e  proof  of  titie  in  the  defendants,  tobreover,  would 
Be  strengthened,  if  you  find  that  the  defendAhts,  or  either 
oT  them,  exercised  acts  of  ownership  over  said  property 
by  cutting  timbier,  whether  by  theihdelves  or  under  their 
Mthority  pr  that  o{  either  of  them,  by  pAying  taxes  on 
the  land,  or  by  any  ^mllar  acts.  Bedde's,  you  may  con* 
It^er  Its  fdithet  evidi^nce  of  defendants'  title  the  general 
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kn:owledge  of  the  public  living  near  the  land  in  contro- 
versy, the  notoriety  of  the  defendants'  claim,  the  public 
avowals  upon  the  part  of  the  defendants  of  the  claim  of 
ownership,  and  the  absence  of  any  such  acts  on  the  part 
of  the  plaintiff  or  of  his  predecessors,  if  such  be  the  evi- 
dence. 

<'To  be  adverse  possession,  it  must  be  under  a  claim  of 
ownership,  though  it  need  not  be  under  color  of  title. 
It  is  sufficient  if  a  party  goes  upon  the  land,  and  declares 
to  the  world  by  his  acts  and  conduct  that  he  is  the  owner 
of  it|  and  maintains  that  attitude  the  requisite  period. 
Where  he  occupies  under  color  of  title,  I  charge  you  that 
the  deed  introduced  here  by  the  defendants  from  Hendrie 
would  constitute  such  as  to  the  land  included  in  it;  if  he 
actually  occupied  a  part  of  it,  such  occupancy  will  be  ex- 
tended by  construction  to  the  boundaries  specified  in  the 
instrument  under  which  they  claim." 

At  the  end  of  each  of  these  paragraphs  of  the  charge 
are  written  the  words,  "excepted  to;  exception  allowed*'; 
but  it  nowhere  appears  by  whom  such  exceptions  were 
taken.  If  these  paragraphs  had  been  numbered,  or  in 
some  manner  identified,  so  that  the  assignment  of  error 
in  the  notice  of  appeal  pointed  out  and  made  certain  each 
particular  error  relied  upon,  I  have  no  doubt  the  assign- 
ments would  have  been  sufficient;  or  if  the  change  con- 
tained but  a  single  proposition,  and  the  assignment  of 
error  clearly  identified  and  pointed  it  out,  it  would  have 
been  good.  But  where  the  charge  contains  numeroas 
propositions  of  law  on  the  same  subject,  some  of  which 
may  be  good  law  and  others  questionable,  an  assignment 
of  error  covering  all  in  the  charge  on  a  particular  subject, 
without  further  identifying  the  part  relied  upon,  and  par- 
ticularly when  there  are  numerous  exceptions  on  the  same 
subject,  some  of  which  were  argued  on  the  appeal  and 
others  were  not,  such  assignment  does  not  impose  the 
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duty  on  this  court  of  separately  examining  each  proposi- 
tion of  law  in  the  charge,  to  see  if  perchance  there  is 
possible  error.  That  is  the  duty  of  counsel.  Such  au 
assignment  of  error  is  too  general.  If  such  a  practice 
were  sustained,  counsel  need  never  do  more  than  say  in 
his  assignments  of  error  that  the  court  erred  in  its  ruling 
on  particular  subjects,  without,  in  any  measure,  designat- 
ing or  pointing  out  the  specific  errors,  and  then  asking 
this  court  to  go  on  a  voyage  of  discovery  through  the 
record  in  search  of  the  particular  error  upon  which  coun- 
sel may  be  supposed  to  have  relied.  We  cannot  sanction 
such  a  practice.  It  is  at  variance  with  the  requirements 
of  our  own  code,  section  537,  and  with  the  adjudged  cases 
elsewhere.  (State  v.  O'Day,  69  Iowa,  368;  Wood  v.  Whit^ 
ton,  66  Iowa,  295;  Bradley  v.  Johnson,  67  Iowa,  614;  Lan- 
dis  V.  Evans,  113  Pa.  St.  332;  Petyple  v.  Sweeney,  55 
Mich.  586;  Lyman  v.  McMillan,  8  Neb.  135;  Burlington 
etc.  R.  R.  Co.  V.  Harris,  8  Neb.  140;  Robbins  v.  Magee,  96 
Ind:  174;  Oarretts  v.  Wills,  6S  Iowa,  256;  Morris  v.  Chicago 
etc.  R.  R.  Co.,  45  Iowa,  29;  Oulf  West  Texas  etc.  R.  R.  Co. 
V.  Montiec,  61  Tex.  122;  State  v.  Gilreath,  16  S.  C.  100; 
Blizzard  v.  Riley,  83  Ind.  300;  Hoefer  v.  Burlington,  59  Iowa, 
281 ;  Bayles  v.  Stout,  49  Mich.  215;  Lucas  v.  Brooks,  18 
Wall.  436;  Wade  on  Notice,  sees.  1212, 1213.) 

Some  portions  of  the  charge  may  be  open  to  criticism, 
and  we  must  not  be  understood  as  affirming  its  correct- 
ness in  every  particular.  Nor  do  we  mean  to  intimate 
that,  as  applied  to  the  facts  of  the  particular  case,  it  is  an 
erroneous  statement  of  the  law;  but  simply  that  in  the 
form  in  which  the  exceptions  were  taken,  and  error  as- 
signed thereon,  we  cannot  undertake  to  review  particular 
portions  of  the  charge.  We  announce  this  conclusion 
with  the  less  reluctance,  for  the  reason  that  we  are,  in  the 
main,  satisfied  that  the  court  below  stated  the  law  cor- 
rectly to  the  jury  on  the  point  under  consideration. 
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2.  The  cotirt  told  the  jur^  thaft  the  deied  from  Headrie 
to  the  defendants  was  saffieient  to  gite  them^  ^olorof  title, 
if  they  entered  under  it,  and  ih  ihii  there  was  no  error. 
The  fiupreme  court  of  the  United  State*  in  Wright  v. 
MatHsoUi  18  How.  50,  defined  what  is  color  of  title.  In 
passing  on  the  queation  that  court  said:  ''The  courts 
have  concurred,  it  is  belieted  without  an  escfeption,  in 
defining  color  of  title  to  be  that  which  in  appearance  is 
title,  but  which  in  reality  is  no  title.  We  refer  to  a  few 
decisions  by  this  court,  which  are  deeltned  conclusive  to 
the  point  that  a  claim  to  property,  under  a  conveyance, 
however  inadequate  to  carry  the  true  title  to  such  prop- 
erty, and  however  incompetent  might  have  been  the 
power  of  the  grantor  in  such  cotiVeyance  to  pass  title  to 
the  subject  thei^eof,  yet  a  claim  asserted  under  the  pro- 
visions of  such  a  deed  is  strictly  a  dlaim  under  color  of 
title,  and  one  i^hich  will  draw  to  the  possession  of  the 
grantee  the  protection  of  the  statutes  of  limitation,  other 
requisites  of  those  statutes  being  complied  with.''  The 
court  then  cites  €hre^  v.  Lessee  qf  Sayet,  8  Pet.  263,  254; 
Ewing  V.  Burnett,  11  Pet.  41;  PilUno  v.  Boberis,  13  How. 
472;  to  which  may  be  added  Hull  v.  Law,  102  U.  S.  461. 

3.  Counsel  fbr  appellant  stiggest  in  their  brief  that  such 
possession  as  is  ishOWn  by  this  evidence  cannot  amount 
to  adverse  possession,  such  as  is  nede^sary  to  enable  the 
defendants  to  maintain  this  defe^Be^  All  of  the  evidence 
given  Upon  the  trial  is  not  before  this  court,  and  we  caa- 
not  therefore  determine  ms  a  mattet  ef  fact,  were  it  other- 
wi^  t^ODHpetent  for  ub  to  do  so,  whether  such  poBsesaiiMi 
waB  suffix;ient  or  k6t.  But  in  additio<i  to  this,  where 
there  is  any  evidence  or  disrated  point,  though  it  be  hoi 
slight  and  inconclusive,  it  is  for  the  juiry  to  determine 
the  ftu!t,  and  it  is  generally  beyond  our  province  to  inter* 
fere.  The  defendant  might  have  embodied  his  views,  ia 
instructions  defining  moie  |>iftrtioukri;y  «nd  dearly  the 
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character  of  the  possession  necessary  to  set  the  statute  of 
limitations  running  against  the  claim  of  him  who  had 
the  legal  title,. and  if  it  .was  correct ,  and  the  court  refused 
such  instructions,  tbis.cpurt  .would  correct  the  error,  b^t 
it  has  no  authority  to  review  the  question  pf  fact,  or  to 
declare  that  the  defendants'  possession  was  not  adverse 
in  the  face  of  the  verdict  of  a  jury  finding  that  it  was. 

4.  As  no  particular  error  iu  the  change  of  the  court,  on 
the  subject  of  the  running  of  the  statute  of  limitation 
during  the  plaintiff's  minority,  was  pointed  out  upon  •the 
argument,  the  court  reputed  to  the  jury  the  substance 
of  the  statute  on  that  subject. 

Neither  party  asked  more,  and  the  cause  wont  to  the 
jary  under  that  charge.  It  left  to  the  jury  all  the  ques- 
tions of  fact  as  to  the  plaintiff's  age  when  his  cause  Qf 
action  accrued,  and  when  be  obtained  bis  majority. 
These  and  other  facts  of  la  like  natqre,  ^all  growing  put  of 
the  plaintiff's  claim  of  the  disability  pf  infancy,  prop- 
«erly'went  to  the  jury,,  and  the  verdict  being  ag9in^t  the 
plaintiff,  while  it  atands  the  fact  is.^ot  open  to  inquiry 
here  or  ^Isewhese. 

The  appellant'a  conieation  on  the  point  is  one,  not  of 

:law,  but  of  fact.    It  is  superfluous  to  add  that  we  do  net 

re-examine  questions  ^of  fact  in  this  class  of  actjons. 

^hereare  two  or  thiree .  clerical  errors  in  the  charge  of 

tike  court,  but  thpy  are  ^apparent,  and: it  was  not  claime4 

vnpon  the  argument  that  they  ia;any  manner  aff<^cted  the 

'result;  beaides,  the iwords.  which  should  have  b^n  used, 

and  probably  were,  are  readily  supplied  from  the  context. 

:8nt  nothing  was  claimed  on^aceount  of  tbpse  clerical  inis- 

iitakas,  and  it  is  xmnecejaaaxy  io  jK>tice  ibi^xo. 


542  Sl8BMOBB   t'.   SI8BM0BB.  [S^P-  G%. 

Opinum  of  the  Court — Stimhan,  J. 

[Filed  May  3,  1889.] 

1 37  179       SISEMORE,  Appellant,  v.  SISEMORE,   Respondsht. 

WnxTiTL  Desebtion — DivoBCV.  —  Willful  deeertion  is  the  Tofnatary  Bepara- 
tion  of  one  of  the  xnamed  parties  from  the  other,  at  the  volantary  refusal 
to  renew  a  suspended  oohabitation,  without  jiutificatioa  either  in  the  con- 
sent or  wrongful  oonduct  of  the  other. 

Appeal  from  Jackson  County. 

H.  K.  Hanna,  for  Appellant. 

C.  W.  Kahler  and  H.  Kelly,  for  Respondent. 

Strahan,  J.  —  This  is  a  suit  for  a  divorce.  The 
amended  complaint  contains  two  causes  of  suit.  Our 
attention  will  be  directed  only  to  the  first  cause  specified. 

The  material  part  of  the  amended  complaint  is  as  fol- 
lows: ''That  about  five  years  ago  plaintiff,  with  his  said 
wife  and  children,  moved  from  Jackson  County  to  Crook 
County,  in  said  state  of  Oregon,  and  that  plaintiff  ever 
since  and  now  is  a  resident  of  Crook  County;  that  in  Oc- 
tober, 1885,  the  defendant  returned  from  Crook  County  to 
her  former  home  in  Jackson  County,  and  has  ever  since 
remained  there;  that  ever  since  said  last-mentioned  date 
said  defendant  has  willfully  deserted  the  plaintiff,  and  has 
willfully  remained  away  from  him  and  their  said  home, 
and,  though  often  requested  by  the  plaintiff,  has  ever 
since  said  last-mentioned  date  persistently  refused  to 
return  to  the  pkintiff  or  their  said  home,  or  to  longer 
cohabit  with  plaintiff  thereat." 

These  allegations  were  met  by  denials,  the  cause  was 
referred,  and  much  evidence  taken  on  both  sides.  Upon 
a  trial  in  the  court  below,  the  suit  was  dismissed,  and 
costs  adjudged  against  th6  plaintiff  from  which  decree 
this  appeal  was  taken. 

1.  It  appears  from  the  evidence  that  these  parties  were 
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married  on  the  thirteenth  day  of  December,  1867,  iu 
Jackson  County,  Oregon;  that  at  the  time  of  her  mar- 
riage with  the  plaintiff  she  was  a  widow,  and  the  mother 
of  three  children  by  her  former  husband.  It  also  appears 
that  for  some  time  before  the  final  separation  an  estrange- 
ment grew  up  between  these  parties;  but,  so  far  as  the 
evidence  discloses,  the  plaintiff  was  not  its  cause,  nor  did 
he- in  any  manner  encourage  it.  Antagonism  also  grew 
up  between  the  plaintiff  and  the  children  of  the  defend- 
ant by  her  first  marriage.  The  plaintiff  was  largely  en- 
gaged in  stock  business,  and  as  the  range  failed  in  Jackson 
County,  he  was  compelled  to  seek  other  range,  or  cease  the 
business.  He  first  went  to  Klamath  County,  and  then 
afterwards  established  himself  in  Crook  County,  where 
he  still  continues  to  be  engaged  in  that  business.  The 
defendant,  for  some  time  after  the  plaintiff  went  to  Crook 
County,  continued  to  reside  upon  her  farm  in  Jackson 
County,  where  she  and  her  first  children  carried  on  farm- 
ing and  stock-raising.  Finally,  she  went  with  plaintiff  to 
his  home  in  Crook  County,  and  remained  there  with  him 
for  some  time,  taking  with  her  her  younger  children.  In 
1885,  she  expressed  a  wish  to  return  to  her  former  home« 
in  Jackson  County,  for  the  purpose  of  schooling  the  chil- 
dren, and  the  plaintiff  consented  to  it,  and  brought  her 
and  the  children  back.  When  the  plaintiff  again  visited 
them,  he  objected  to  the  manner  in  which  the  defendant 
was  schooling  the  children.  It  seems  that  the  plaintiff 
wished  the  children  to  be  regularly  kept  in  school,  but 
the  defendant  thought  there  was  plenty  of  time  to  school 
them  later.  During  this  visit,  the  defendant  and  her 
two  older  boys  treated  him  very  coolly.  On  this  occa- 
sion the  plaintiff  wished  the  defendant  to  return  to  Crook 
County  with  him.  When  he  again  came  down  he  wanted 
to  know  of  the  defendant  if  she  was  not  ready  to  go  home, 
but  she  told  him,  in  substance^  that  she  had  a  very  good 
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^ome  wh^re  she  was,  and  that  six^  414  .OQt  ^§e  any^ap 
in  going  up  to  Crook  Couaty.  This  ya^a  .<^l>QVlt  qiie  yi^ 
after  the  plaintiff  brought  h^r  4aw.u.  It  ^^s  on  thijp 
4>ccasion  that  the  defendant  .proposed  thf^t  the  pl^in^t 
should  return  to  Jaokaon  County,  biit  tth^  .plaintiff  told 
her  he  could  i^ot  do  it;  that  he  had  a.^QiPQat^^d  |u  Crpg)^ 
County,  which  was  his,home,aQd  that  he  did  notpro|][<^ 
to  come  down  here  to  liv.e  with  her  and  Jh^  l^pys* 

Ou  this  occasion,. the  plaintiff  told  tl^e  .defen^^Q^  t)|ftt 
she  did  not  treat  him. as  a  wife  oqght.tp  Ueat  a  hu!^|)^Q<], 
but  she  informed  him  that  she  treated  ;hi|A  b^tf^rtj^au 
?he  deserved.  The.plaintiff  then  reti|rne<i  tP.b^s  borne  iu 
Crook  County,  the  defendant  ren]iaining,op  her  Ca^m  in 
vSam's  Valley.  Afterwards,  the  pjaintitf  came  down  again, 
and  by  this  time  it  seems  the  estrangeji)(9nt  between  ^l^e 
.parties  was  knawn  outside  of  the  family,  cii*4;le.  A  fi^p- 
tracted  meeting  was  in.  progress  at  Gr|tut'd:^a$i3.QOudu9,ted 
by  Revs.  Jones  cmd  .Sails.  Mr.  Joues  §^Qt;for  the  plain- 
tiff to  come  to  church,. who  went,  without  bis.wife.  «[oB^ 
.told. him  to  go  back. and  bring  her,. as  he  thought  I)id 
could  assist  them  in  getting  together.  Plaiqtiff  did  .so. 
(Before  going,  however,  plaintiff  aaiked  the  d^^i^dant  |f 
she  would  not  be  willing  to  go  back  up  hQ^n.e  to  Cj:o9|c 
County.  She  said  uo;  she  had  a  gptodbofne,  apd  s^ 
had  no.  assurance  if  pba.went  but  that  .she  .wpuld  l^aY^  \o 
-come  back,  and  the  boys  might  uot.w^at  ^  (^ko  herjn. 
It  was  about  this  time  that  defendant  ^aid  to  plaii^t^: 
*^We  all  have  lost  all  confidence  jji  yquw"  ^The  plaint^ 
came  down  again,  and^  asked  the  defend(tjit  to  return  U) 
Crook  County  with  him,. which  abe  did  ii<>' .4o,  but  t^j^ 
him  she  had  agoodhpme  where  she.  was,^^,ud  that,  the 
society  was  very  bad  up  in  Crook.  Tb©  Sftxt  tinje  the 
-plaintiff  came  down  he  remained  from  0Qjtip)>9r  jir^ll  Marpk* 
(By  this  time,  serious  business  cpmpliQa^iQns  Jj^ad  frjsfp 
between  the  plainiiff!  and  Horace. £^(of)»^.Bgn.pf  .t&Q:4^ 
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fendaut  by  ber  first  husband.  The  plaintiff  many  times 
during  this  sojourn  urged  the  defendant  to  return  with 
him  to  his  home  in  Crook  County,  but  she  always  put 
him  off  with  some  indefinite  answer,  and  did  not  comply 
with  his  requests. 

Other  evidence  tends  to  prove  that  the  defendant  with- 
drew from  the  plaintiff,  and  ceased  to  cohabit  with  him, 
without  any  cause  or  reason  so  far  as  appears.  Nor  is 
there  any  satisfactory  excuse  in  tliis  record  for  the  failure 
and  refusal  of  the  defendant  to  return  with  her  husband, 
and  reside  with  him  in  Crook  County  where  he  had  estab- 
lished the  home  of  the  family.  It  is  true  she  did  not 
directly  refuse  in  words,  but  she  did  it  by  acts,  which 
were  far  more  decisive,  and  she  always  treated  the  mat- 
ter evasively  when  approached  on  the  subject  by  the 
plaintiff. 

Do  these  facts,  so  very  briefly  outlined,  constitute  willful 
desertion  within  the  meaning  of  the  statute  making  it  a 
cause  for  a  divorce  ? 

1  Bishop  on  Marriage  and  Divorce,  section  776,  says: 
''Desertion  in  divorce  law  is  the  voluntary  separation  of 
one  of  the  married  parties  from  the  other,  or  the  volun- 
tary refusal  to  renew  a  suspended  cohabitation,  without 
justification,  either  in  the  consent  or  wrongful  conduct  of 
the  other."  In  section  782  the  same  learned  author  says: 
"This  question,  as  one  of  principle,  is  not  without  difl5- 
culty.  Still  if  a  party  to  the  marriage  should  refuse  to 
the  other  party  whatever  lawfully  belongs  in  marriage 
alone, — refuse  not  from  consideration  of  health,  not  from 
any  other  temporary  considerations,  but  from  alienation 
of  affection,  from  perverted  religious  notions,  or  from  any 
other  cause  resting  permanently  in  the  will,  and  not  in 
physical  inability, — the  refusing  party  would  thereby 
withdraw  from  whatever  relation  of  marriage,  distin- 
guished from  every  other  relation  subsisting  between 
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human  beings,  is  understood  to  imply.  Therefore  he 
should  be  holden  to  desert  thereby  the  other." 

I  think  enough  is  shown  by  the  pluiniiff  to  constitute 
willful  desertion  within  the  statute,  and  for  that  reason 
the  decree  of  the  court  below  must  be  reversed,  and  a 
decree  entered  in  this  court  allowing  the  plaintiff  a  di- 
vorce from  the  defendant,  but  upon  the  e^cpress  condition 
that  the  plaintiff  first  release  all  claim  and  interest  in  the 
wife's  lands  by  reason  of  said  decree,  and  neither  party 
io  recover  cost  against  the  other. 

At  this  time  no  order  will  be  made  as  to  the  custody  of 
the  child ren,  other  than  which  ever  party  has  their  cua- 
tody  shall  make  no  claim  on  the  other  for  their  support. 

The  court  below  will  have  power  to  make  orders  in 
relation  to  their  care  and  custody  ^occasion  may  re- 
quire. 

Lord,  J.»  concurred  in  granting  a  divorce. 


17    646  ^ 

^  ^  Respondent. 


[FUed  May  3^  1S89.] 

JOHN  SISEMORE,  Appellant,  v.  HORACE  PELTON, 


Iir  A  Suit  to  EiTABun  bt  Parol  Bvn>Bsci  a  Rbbvutiiio  Tttvn  nr  Bsai. 
pROFEBTT,  upon  the  Alleged  grounds  that  it  wu  porchaaiMi  and  the  oqb- 
Teyance  of  the  legal  title  taken  iu  the  name  of  one  penon,  while  the.piir> 
ehaee  priee  wai  paid  by  another,  the  eridenee  of  the  payment  of  the 
pnrchasa  price,  or  of  the  exact  portion  of  it  which,  was  paid,  where  payneAt 
of  a  part  only  is  claimed,  in  order  to  be  effective,  must  be  clear,  certain 
and  convincing.  And  it  is  indispensable  to  the  establishment  of  sach  a 
trust  that  the  paymeiLt  should  be  actually  mAde  by  the  beneficiary,  or  that 
an  absolute  obligation  to  pay  should  be  incvnsad  by  him,  as  a  pact  of  the 
original  transaction  of  purchase,  at  or  before  the  time  of  the  oonveyanoe. 

Iv  Obdkr  to  Establish  a  Constructive  Trust  ur  Rbal  Propebtt,  upon  the 
grounds  that  the  eooveyance  of  tho  1^^  title  mvs  taken  by  one  ] 
some  fiduciaiy  ebaraoter,  or  .standing  in  aone  fldueiaty  reltttacn,  it 
be  shown  by  cleav  and  unmistakable  evidenoe.that  the  porohase  wae  i 
with  trust  funds. 
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W9QUB  S.  AND  p.  WEBE  Partztcbs  IN  BcTSiiriss,  aad  iho  latter  purchased  from 
I.  a  certain  tract  of  land  l>y  taking  an  assignment  from  I.  of  a  certificate 
of  pnrcliase  thereof  from  the  state,  irhieh  I.  had  received  upon  h\a  pnrehaM 
^  the  land  as  acfaool  land;  and  npon  ^irhi^  purchase  }ie  paid  one  install- 
ment and  executed  his  three  several  promisaory  notes  in  payment  of  the 
other  installments,  which,  by  an  understanding  with  P.,  had  with  him  at 
the  time  of  the  assignment  of  the  certificate  of  purchase,  I.  was  to  pay  off, 
bat  neglected  the  payment  ot  two  of  them,  and  S.  subsequently,  and  long 
after  the  death  of  P.,  paid  them,  with  the  accrued  interest  thereon,  and 
'  had  the  deed  to  the  land  executed  by  the  state  to  P. :  held,  that  the  fact 
of  encfa  payment  by  S.  did  not  give  a  result^ig  trust  in  his  favor;  htldjur- 
iker,  that  as  there  was  no  evidenee  shpwing  that  P.  in  his  purchase  of  the 
land  from  L  paid  for  it  with  partnership  funds,  8.  oould  not  claim  that  a 
constEoetive  trust  acoae,  or  was  created  in  his  favor. 

H.  K.  Hanna,  for  Appellant 
I  C.  W.  KaMcr,  for  Respondent. 

Appeal  from  a  decree  of  the  circuit  court  for  the 
county  of  Jackson,  dismissing -the  appellant's  complaint. 
The  appellant  commenced  a  suit  against  the  respondent 
in  said  circuit  court,  to  have  a  resulting  trust  declared  in 
his  favor  in  a  certain  parcel  of  land,  consisting  of  160 
acres,  situated  in  what  is  known  as  Sam's  Valley,  Jack- 
son County,  Oregon,  and  designated  as  the  Hyde  ranch. 
The  land  is  the  northeast  quarter  of  section  36,  township 
S5  south,  range  3  west,  and  was  formerly  school  land  be- 
longing to  the  state  of  Oregon.  It  appears  that  one  Mat 
R.  Ish  bought  the  land  at  a  public  sale  of  school  lands  in 
Jackson  County,  made  by  M.  A.  Williams,  superintendent 
of  common  schools  for  that  county,  in  pursuance  of  an 
order  of  the  board  of  county  commissioners  thereof,  and 
received  the  following  certifik^ate  of  purchase:  — 

"January  31, 1863. 
'^Jackson  Cotinty,        ) 
State  of  Oregon.) 
"This  is  to  certify  that  at  a  public  sale  of  school  lands, 
under  the  order  of  the  board  of  county  commissioners,  I 
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this  day  sold  to  Mat  R.  Isb  the  following  described  tract 
of  land,  to  wit,  the  northeast  quarter  of  section  No.  36,  in 
township  No.  35  south,  of  range  No.  3  west,  Willamette 
meridian,  containing  160  acres. 

"M.  A.  Williams,  Sup't  Com.  Schools." 

It  does  not  appear  clearly  what  the  purcliase  price  of 
the  land  was,  nor  what  payments  were  made  thereon  at 
the  time  of  the  purchase.  It  appears,  however,  that  Ish 
executed  three  promissory  notes  to  the  state  of  Oregon  for 
eighty  dollars  each,  to  be  paid  in  one,  two,  and  three 
years  from  the  date  of  the  purchase,  with  interest  thereon 
at  the  rate  of  ten  per  cent  per  annum,  and  that  in  1863, 
the  year  in  which  he  purchased  the  premises,  he  paid  of 
the  purchase  price  eighty  dollars.  Hence  it  may  be  in- 
ferred that  the  price  of  the  land  was  two  dollars  an  acre, 
aggregating  $320,  and  that  it  was  to  be  paid  for,  one  fourth 
cash  at  the  time  of  the  sale,  and  the  balance  in  the  notes 
mentioned.  On  the  back  of  the  said  certificate  is  the 
following  indorsement: — 

**For  value  received,  I  hereby  assign  and  transfer  all 
my  right,  title,  and  interest  of  and  in  the  within  certificate 
of  sale  to  E.  C.  Pelton,  or  assigns,  and  authorize  the  deed 
for  the  land  mentioned  therein  to  be  made  to  the  said  E. 
C.  Pelton  or  his  assigns. 

'*  Witness  my  hand  this  twenty -second  day  of  October, 
A.  D.  1864.  "Mat  R.  Ish. 

"Witness:  William  Hoffman." 

It  further  appears,  by  a  certificate  given  by  John  Neu- 
ber,  as  treasurer  of  Jackson  County,  bearing  date  Novem- 
ber 10,  1871,  that  said  Ish,  in  1864,  paid  to  said  county 
treasurer  the  sum  of  eighty-eight  dollars  on  school  land 
purchased  by  him  from  the  superintendent  of  common 
schools.  The  appellant  claimed  in  his  testimony  given 
in  the  case  that,  in  the  summer  or  fall  of  1863,  he  entered 
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into  a  partnership  with  said  E.  C.  Pelton,  who  then  re- 
sided in  said  Jackson  County;  that  the  business  of  the 
partnership  at  that  time  was  to  be  the  buying  and  selling 
of  hogs  and  other  personal  property;  that  appellant  was 
unmarried  at  the  time,  but  Pelton  had  a  wife  and  a  fam- 
ily, aad  the  former  resided  and  made  his  home  with  the 
latter  upon  a  farm  occupied  by  him,  known  as  the  Sam 
Smith  ranch,  the  title  of  which  was  in  Mary  S.  Pelton, 
then  the  wife  of  said  E.  C.  Pelton,  and  one  of  the  respond- 
ents herein;  that  late  in  the  year  1863,  or  early  in  1864, 
the  said  partners  agreed  to  extend  their  business,  and  buy 
up  and  own  land  in  said  Sam's  Valley;  that  in  October, 
1864,  on  appellant^9  return  from  Yreka,  California,  where 
he  had  been  with  a  drove  of  hogs,  he  was  informed  by  Pel- 
ton  that  the  latter  had  purchased  the  said  Hyde  ranch  for 
the  partnership.  The  appellant's  account  of  the  affair  is 
as  follows:  "In  1864,  after  we  had  this  talk  [referring  to 
their  conversation  in  regard  to  forming  the  partnership], 
he  mentioned  about  buying  the  Hyde  ranch,  as  we  called 
it  at  that  time,  and  we  agreed  for  him  to  buy  it  if  we 
could.  After  that,  a  while  after  I  came  back  from  Califor- 
nia, again  he  told  me  he  had  bought  this  piece  of  land. 
That  is  the  first  piece  we  had  bought  since  we  had  been 
partners.  I  don't  know  who  he  bought  it  of, — only  what 
he  told  me.  He  told  me  he  bought  it  of  Mat  Ish.  I 
asked  him  at  the  time  if  long-nosed  Bill  Hyde  was  not  in 
with  Ish  in  this  ranch.  I  think,  as  well  as  I  recollect,  he 
kind  of  laughed  and  said  he  had  it  all  right.  He  did 
not  show  me  any  deed  of  conveyance  for  this  land,  and 
all  I  know  about  the  purchase  of  it  by  Pelton  was  what 
he  told  me  after  I  returned  from  California."  It  further 
appears  that  in  February,  1865,  appellant  bought  for  the 
partnership  a  ranch  adjoining  the  Hyde  ranch,  known  as 
the  Miller  ranch,  and  took  the  deed  to  it  in  the  name  of 
Sisemore  and  Pelton,  and  farmed  both  of  these  ranches, 
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lintil  tbe  death  of  Peltoli,  which  occurred  September, 
1865;  that  Pelton,  at  his  death,  left  said  Mary  8:  Pdton 
his  wido\r,  and  the  other  respondedts,  his  minor  children, 
aged  respectively  eight,  six,  and  four  years;  that  appel- 
lant continued  to  reside  with  the  family  until  1867,  when 
he  married  the  widow,  Mary  S.  Pelton,  wlio  is  now  his 
wife;  that  he  was  appointed  ildministrator  of  the  said 
E.  C.  Peltouj  and  took  charge  of  the  ftimily  and  all  of  the 
said  ranches.  In  his  testimony,  in  answer  to  the  ques- 
tion,  "If,  after  the  death  of  Mr.  Pelton,  he,  at  any  time, 
ascertained  that  the  title  to  this  Hyde  place  was  still  in 
the  state  of  Oregon,  ho  might  state  when  it  was  that  he 
first  ascertained  it,  and  all*  that  he  did  toward  obtaiiiing 
a  title  from  the  state,'*  the  appellant  made  the  following 
anawer:  "  I  think  it  was  iii  1870  I  came  hero  to  town,  as 
there  was  a  boom  in  land  at  that  time,  and  I  got  uneasy 
about  my  titles,  and  I  spoke  to  Jim  Fay,  and  asted  him 
to  go  down  to  the  clerk's  office  with  me  and  look  up  the 
titles  of  my  land  for  me.  He  told  itio  ho  could  find' noch- 
ing  of  this  Hyde  ranch  on  record.  We  then  went  to  Mr. 
Hofftnan,  and  he  could  not  find  anything.  I  then  left  it 
in  the  hands  of  Pay  to  do  something  with  it,  I  did  not 
know  what,  to  try  to  get  a  title  for  mo.  I  went  homo  and 
left  it  in  the  hands  of  Fay.  The  next  time  I  came  back 
to  town  Fay  told  me  *  he  had  no  trace  of  anything.'  I 
then  went  down  to  lab's  ranch,  and  inquired  of  Jacob 
Ish  where  Mat  was.  He  said  he  was  down  on  the  coast 
somewhere,  but  would  be  up  here  in  a  few  day&  to  run 
his  header.  Then  when  Mat  came,  ho  knew  nothing.  I 
says  to  Hoffmani  'Maybe  you  can  find  something  in  your 
private  books,  as  Mr.  Pelton  always  put  a  great  deal  of 
confidence  in  you.'  Ho  said  'he  would  go  and  see  if  he 
could.'  He  returned  presently  with  two  notes  that  Mat 
Ish  had  given  to  the  state,  that  had  never  been  paid. 
Mat  Ish  had  given  these  notes  in  payment  of  tbe  Hyde 
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ranch;  that  is  the  way  they  read  to  me.  Fay  took  the 
ftotes  and  looked  at  them,  and  says  'they  were  outlawed; 
let  us  go  and  see  if  yon  can  make  a  payment  on  them 
and  renew  them/  We  went  up  to  Max  Muller,  I  made  a 
payment  on  those  notes,  and  ho  indorsed  it  on  the  notes. 
I  then  told  him  I  would  pay  these  notes  off  as  soon  as  I 
could  get  the  money.  Fay  liad  told  me- that  was  the  only 
way  I  could  gett  a  title  to  it.  Some  time  after  that,.!  did 
not  know  how  long  it  was,  I  got  the  money  and  came  in 
and  paid  both  notes..  At  the  time  I  paid  the  notes  I 
spoke  to  Fay,  and  told  him  I  wanted  half  of  the  land 
tnhat  was  mine;  He  advised  me  to  pay  the  notes  and 
take  the  deed  out  in.  Pelton'»  name,  and  they  would  hold 
the  deed  in  equity,  and  it  would'  show  on  record  here, 
and  I  would  have  no  trouble  in  getting  my  rights. 
Mr.  Hoffman  advised  me  to  do  the  same.  The  deed 
was  issued  for  this  land  by  the  state  in  the  name  of 
Mr.  Pelton,  to  the  best  of  my  knowledge.  I  had  the 
deed  placed  upon  record.  I  don't  recollect  how  much 
it  was  I  paid  on  those  two  notes.  I  made  the  payment 
of  these  two  notes  with  the  intention  of  getting  one  half 
of  the  land.  My  understanding  from  Fay  at  the  time 
was,  that  that  was  the  proper  way  to  do  it."  The  appel* 
knt,  in  corroboration  of  his  testimony  above  set  out, 
produced  as  a  witness  one  B.  F.  Miller,  who  testified  as 
follows:  ''As  near  as*  I  can  remember,  some  time  in  the 
spring  or  summer  of  1864,  Mr.  Pelton  told  me  he  had 
taken  John  Sisemore  in  as  a  partner  in  buying  stock, 
grain,  and  anything  to  trade  on.  He  stated  as  his  rea^- 
sons  for  doing  so,  'because  tliat  he  thought  John  was  a 
better  hand  to  buy  them  than  he  was/  He  also  said 
^that  John  had  some  little  money,  and  if  John  made  any 
Jbrade  with  me  for  stock  it  would  be  the  same  as  if  be  had 
itaade  it';  they  frequently  bought  hogs  of  me, —  some* 
timeft  one,  and  sometimes  the  other.    Sisemore  bought 
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quite  a  large  quantity  of  grain  from  me  at  one  time,  aud 
paid  the  money  for  it,  and  Mr.  Pelton  received  the  grain. 
I  Bold  them  in  February,  1865,  as  near  as  I  can  remem- 
ber, a  quarter-section, —  the  northwest  quarter  of  section 
31,  township  35,  range  2  west.  Sisemore  negotiated  the 
trade,  and  I  believe  it  is  the  land  belonging  to  BUemore 
and  Pelton  that  is  spoken  of  and  known  as  the  Miller 
ranch.  Ihiring  the  conversation,  after  I  had  sold  them 
this  place,  they  told  me  their  intention  was  to  buy  the 
Sam's  Creek  Valley.  I  made  the  deed  to  Sisemore  and 
Pelton.  They  paid  me  fifteen  hundred  dollars  for  the 
ranch.  Pelton  was  not  present  when  the  sale  of  the  laud 
was  made.  I  said  in  my  cross-examination  that  I  be- 
lieved that  Mr.  Pelton  had  purchased  this  Hyde  property 
before  I  had  this  conversation  with  him  about  the  part- 
nership. I  did  not  know  at  the  time  I  was  being  ques- 
tioned the  exact  date  or  month  that  Mr.  Pelton  bought 
the  property  from  Ish.  If  this  property  was  not  bought 
by  Mr.  Pelton  until  the  last  of  October,  1864,  he  told  me 
of  this  partnership  arrangement  before;  but  I  was  under 
the  impression  that  he  had  bought  it  before." 

The  appellant  also  produced  as  a  witness  Mrs.  Sise- 
more, who  testified  that  the  occupation  of  Mr.  Pelton,  her 
former  husband,  at  the  time  o^  his  death,  was  farming 
and  trading  in  hogs  and  stock;  that  appellant  was  en- 
gaged in  business  with  him  at  the  time  of  his  death;  that 
she  could  not  say  exactly  how  long  they  had  been  associated 
together  in  business,  but  thought  it  was  since  1864;  that 
there  was  no  company  purse  kept  by  Mr.  Pelton  and  Mr. 
Sisemore  for  household  purposes  that  she  knew  of,  aud  she 
thought  there  was  no  company  purse  kept  by  them  at  all. 
The  respondent  produced  evidence  tending  to  show  that 
Pelton  purchased  the  Hyde  ranch  prior  to  the  formation, 
of  the  partnership  between  him  and  the  appellant;  that 
appellant  never  claimed  to  have  any  interest  therein  un- 
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til  1886,  when  in  talking  over  the  affairs  of  the  family  he 
claimed  that  he  had  paid  eight  hundred  and  sixty  odd 
dollars  to  the  state,  and  thought  he  ought  to  be  entitled 
to  half  the  place,  as  he  had  paid  for  it.  It  also  appears 
in  evidence  that  Mat  R.  Ish,  on  the  seventeenth  day  of 
March,  1870,  signed  a  promissory  note,  wherein  he  prom- 
ised to  pay  to  the  heirs  of  E.  C.  Pelton,  or  bearer,  $272  for 
balance  due  on  transfer  of  school  laud,  and  that  he  deliv- 
ered the  note  to  the  appellant;  that  he  did  so  after  being 
informed  by  appellant  that  he,  appellant,  had  paid  the 
balance  on  the  land. 

Thayer,  C.  J. — In  order  to  maintain  the  appellant's 
claim  to  an  equitable  estate  in  the  premises  in  contro- 
versy, the  facts  of  the  case  must  show  that  a  trust  aroce 
by  operation  of  law  in  favor  of  the  appellant.  He  must 
be  able  to  demonstrate  that  the  various  transactions  oc- 
curring between  him  and  the  said  E.  C.  Pelton,  and  what 
he  did  in  effecting  title  to  the  premises  after  Pelton's 
death,  as  disclosed  by  the  evidence,  created  in  his  favor 
either  a  resulting  or  constructive  trust.  In  other  .words, 
it  must  appear  that  in  the  purchase  of  the  Hyde  ranch, 
as  it  is  called,  the  appellant  paid  the  consideration  money 
or  some  distinct  part  thereof;  or  that  a  fiduciary  relation 
existed  between  him  and  Pelton  at  the  time  the  purchase 
was  made,  and  that  the  premises  were  paid  for  with  trust 
funds. 

The  two  classes  of  trusts  arising  by  operation  of  law — 
resulting  and  constructive  trusts-^are  distinct  from  each 
other;  and  the  appellant's  case  must  come  within  one  or 
the  other  of  them,  or  else  he  has  no  cause  of  suit.  Either 
class  of  the  trusts  referred  to  may  be  established  by  parol 
evidence,  but  it  must  be  clear,  certain,  and  convincing. 

Mr.  Pomeroy  says,  in  regard  to  the  proof  of  a  resulting 
trust,  that  "it  is  settled  by  a  complete  unanimity  of  de- 
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cisions  that  such  eyidence  must  be  clear,  strong,  uiiequivo- 
call  unmistakable,  and  must  establish  the  fact  of  payment 
by  the  alleged  beneficiary  beyond  a  doubt.  Where  the 
payment  of  a  part  only  is  claimed,  the  evidence  must 
show  in  the  same  clear  manner  the  exact  portion  of  the 
whole  price  which  was  paid."  (Pomeroy's  Eq,  Jur.,  sec, 
1040.) 

The  same  author  also   says:   "In   pursuance   of  the 
ancient  equitable  principle  that  the  beneficial  estate  fol- 
lows the  consideration^  and  attaches  to  the  party  from 
whom  the  consideration  comes,  the  doctrine  is  settled  in 
England  and  in  a  great  majority  of  the  American  states, 
that  where  property  is  purchased  and*  the  conveyance  of 
the  legal  title  is  taken  in  the  name  of  one  person.  A,  while 
the  purchase  price  is-  paid  by  another  person,  B,  a  brusi 
at  once  results  in  favor  of  the  party  who  pays  the  price^ 
and  the  holder  of  the  legal  title  becomes  a  trustee  for  him* 
In  order  that  this  effect  may  be  produced,  however,  it  is^ 
absolutely  indispensable  that  the  payment  should  be  ac*- 
tnally  made  by  the  beneficiary  B,  or  that   an  absolute 
obligation  to  pay  should  be  incurred  by  him  (u  a  pari  of 
the  original  tranecLction  of  purchase ^  at  or  before  the  time 
of  conveyance;  no  subsequent  and  entirely  independent 
conduct,  intervention,  or  payment  on  his  part  would  raise 
any  resulting  trust."     (Pomeroy's  Eq.  Jur.,  sec.  1037.) 

And  said  author,  in  speaking  of  constructive  trusts 
arising  from  the  acts  of  persons  already  possessing  sonK 
fiduciary  character  or  standing  in  some  fiduciary  relation, 
says:  "The  evidence  that  tlie  purchase  was  made  with. 
trust  funds  must  however  be  clear  and  unmistakable.*' 
(Pomeroy's  Eq.  Jur.,  sec.  1049.) 

Tested  by  these  rules,  which  are  elementary,^  the  appel* 
lant's  counsel  cannot  reasonably  claim  that  a  resulting  or 
constructive  trust,  in  favor  of  the  appellant^  arose  out  of 
the  facts  proved  in  the  case. 
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It  is  not  pretended  thai-  it  is  shown  by  the  evidence 
that  the  appellant  paid  any  part  of  the  consideration 
money  upon  the  purchase  of  the  premises  by  Pelton  from 
Ish,  nor  that  the  purchase  was  made  with  trust  funds, 
although  the  counsel  intimated  at  the  hearing  that  it 
might  be  so  inferred.  But  such  facts  cannot  be  so  estab- 
lished by  inference.  They  must  be  proved;  not  neces- 
sarily beyond  a  doubt,  as  Mr.  Porlieroy  states  it,  but  by 
clear  and  cogent  testimony,  tending  directly  to  confirm 
them. 

The  appellant  did  prove  that  he  paid  two  of  the  notes, 
and  accrued  interest  thereon,  which  were  given  by  Ish  in 
favor  of  the  state  of  Oregon,  upon  the  purchase  by  the 
latter  of  the  premises  from  the  school  superintendent; 
but  that  of  itself  would  not  raise  a  resulting  trust;  it  was 
not  a  payment  of  a  part  of  the  consideration  of  purchase 
of  the  premises  by  Pelton  from  Ish;  it  was  a  mere 
advancement  upon  a  debt  owed  by  Ish,  and  which,  as 
between  himself  and  Pelton's  representatives,  Ish  wisis 
evidently  bound  to  pay.  And  if  it  had  been  a  part  pay- 
ment of  the  purchase  price  of  the  premises,  upon  the 
purchase  by  Pelton  from  Ish,  it  would  not  have  aided  the 
appellant's  claim,  as  it  was  not  a  payment  made  ''as  a 
part  of  the  original  transaction  of  purchase,  at  or  before 
the  time  of  conveyance."  I  mean  by  the  conveyance, 
the  assignment  of  the  certificate  of  purchase  of  the 
premises  by  Ish  to  Pelton. 

The  appellant's  counsel  seemed  inclined  to  claim  at  the 
hearing  that  the  payment  by  the  appellant  of  the  two 
notes  and  interest  to  the  state  constituted  in  some  way  a 
purchase  of  the  premises  from  the  state,  which  gave  rise 
to  a  trust  in  the  appellant's  favor;  but  that  position,  in 
view  of  the  facts,  is  not  tenable.  Ish  purchased  the  prop- 
erty from  the  agent  of  the  state,  and  sold  his  right  under 
the  purchase  to  Pelton.    What  the  terms  of  the  sale  from 
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Ish  to  Peltou  were,  however,  do  not  appear,  although  it 
is  evident  that  Ish  understood  that  he  was  to  pay  off  the 
notes  given  for  the  purchase-money  of  the  premises.  He 
did  pay  one  of  them  the  same  year  he  made  the  assignment 
to  Pelton  of  his  certificate  of  purchase,  but  neglected  the 
payment  of  the  other  two,  and  they  remained  unpaid 
until  the  appellant  discovered  the  fact,  long  after  they 
had  matured,  and  paid  them,  and  caused  the  deed  to  be 
executed  from  the  state  to  Pelton,  although  dead  at  the 
time.  Ish,  it  appears,  about  the  same  time  executed  to 
Pelton's  heirs  his  promissory  note,  intended  to  cover 
the  advancement  ma^e  by  the  appellant.  That  the  trans- 
actions last  referred  to  did  not  raise  a  resulting  trust,  is 
too  apparent  to  require  discussion.  The  act  was  a  very 
generous  one  on  the  part  of  the  appellant,  but  he  secured 
to  himself  no  legal  rights  thereby  beyond  a  claim  for 
money  paid,  laid  out,  and  expended,  if  any  at  all. 

Under  the  view  herein  expressed,  the  decree  appealed 
from  must  be  affirmed. 

An  order  will  therefore  be  entered  herein  accordingly. 


.  17    566 

19  613 
21»  870, 
24*1038  [FUed  May  3,  1889.] 
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B.  R.,  CO.,  Apfellant. 

Appeal— UNDKRTAKI50  —  WAmnt  of  Excsftiovs  to  SumciENcr  of  Sukb* 
TTBS.  —  The  time  when  an  appeal  shall  be  deemed  perfected  is  not  changed 
or  affected  in  any  way  by  the  respondent's  filing  in  the  caose  a  written 
waiver  of  all  exceptions  to  the  sufficiency  of  the  sureties  in  the  nndertsk* 
ing. 

AprEAL  — Whmc  Deemed  Pebfected.  —"Within  ^ve  days"  after  the  filing 
of  the  undertaking  is  the  "time  allowed*'  to  except  to  the  sufficiency  of 
the  sureties  in  the  undertaking,  and  it  is  from  the  expiration  of  that  time, 
irhen  the  sureties  are  not  called  on  to  justify,  that  the  appeal  shaU  be 
deemed  perfected. 

Appeal  from  Multnomah  County. 
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W.  L.  Baisef  for  the  motion* 
J.  M.  Bower,  contra. 

Strahan,  J. — On  the  ninth  day  of  February,  1889,  the 
plaintiff  recovered  judgment  again»t  the  defendant.  On 
the  twenty-eighth  day  of  the  same  mouth  the  defendant 
duly  served  its  notice  of  appeal  in  Multnomah  County,  and 
on  the  same  day  filed  its  undertaking  on  appeal.  On  the 
first  day  of  March,  1889,  the  plaintiff  served  upon  the  de- 
fendant and  filed  in  said  cause  a  paper,  wherein  it  is 
recited  "that  the  plaintiff  above  named  hereby  waives  all 
objections  to,  and  all  right  to  except  to,  the  undertaking 
on  appeal,  filed  herein  on  February  28,  1889,  by  the 
above-named  defendant,  upon  the  appeal  herein  of  the 
above-entitled  action  to  the  supreme  court  of  the  state  of 
Oregon,  and  hereby  waives  all  objection  and  all  rights  to 
except  to  the  sufiiciency  of  William  Reed  as  surety  on  the 
said  undertaking."  On  the  fifth  day  of  April,  1889,  the 
respondent  filed  in  this  court  properly  certified  copies 
of  the  judgment,  notice  of  appeal,  proof  of  service,  and 
waiver  of  objections  to  the  sufficiency  of  the  surety  on 
appeal,  and  asked  an  affirmance  of  the  judgment,  with  ten 
per  cent  damages,  for  the  reason  the  appellant  neglected 
to  file  the  transcript  in  this  court  within  the  time  allowed 
by  law. 

Section  541  of  the  code  provides  that  upon  the  appeal 
being  perfected,  the  appellant  must,  by  the  second  day  of 
the  next  regular  term  of  the  appellate  court  thereafter,  file 
with  the  clerk  of  such  court  the  transcript  of  the  cause. 

It  is  for  a  non-compliance  with  this  section  that  this 
motion  is  made,  and  it  therefore  becomes  necessary  to  de- 
termine when  the  appeal  is  "perfected*'  within  the  mean- 
ing of  this  section. 

If  the  appeal  was  "  perfected"  on  the  first  day  of  March, 
when  the  waiver  of  objections  to  the  surety  was  filed,  then 
the  appellant  was  bound  to  file  his  transcript  in  this  court 


658        Callahan  v.  Portland  btc.  R.  B.  Co.    [Sup.  Ct. 

'     Opinion,  of  tJ^e  Court — Stf^Buban,  J. 

by  the  second  day  of  the  March  term,  which  term  com- 
menced on  the  first  Monday,  the  fourth  day  of  March. 
This  depends  upon  the  construction  to  be  given  to  two 
provisions  of  the  code: — 

Subdivision  2  of  Bectioa  537  of  the  code,  which  is  m 
follows: — 

''2.  Within  ten  days  from  the  service  of  tbo  notioe  of 
appeal,  the  appellant  ahall  file  with  the  clerk  an  under- 
taking as  hereinafter  provided.  Within  five  days  there-' 
after,  the  adverse  party  shall  eKcept  to  the  suiGciency  qf 
the  sureties  in  the  undertaking,  or  he  shall  be  deemed  to 
have  waived  his  right  thereto." 

Subdivision  4  of  section  537. of  the  code  provides: — 

"4.  From  the  expiration  of  the  time  allowed  to  except 
to  the  sureties  in  the  undertaking,  or  from  the  justifica- 
tion thereof,  if  excepted,  the  appeal  shall  be  deemed  per- 
fected." 

"Within  five  days'*  after  the  filing  of  the  undertaking 
is  the  time  aUoived  to  except  to  the  sufficiency  of  sureties 
in  the  undertaking,  and  it  is  from  the  expiration  of  that 
time,  where  the  parties  are  not  called  on  to  justify,  that 
the  appeal  shall  be  deemed  perfected.  The  appeal  was 
not,  therefore,  perfected  prior  to  the  beginning  of  the 
March  term,  and  that  term  was  not  "the  next  regular 
term  of  the  appellate  court  thereafter."'  If  the  words 
"five  days"  had  been  inserted  in  subdivision  4  gf  sec- 
tion 537,  instead  of  the  word  "time,"  the  meaning  of  tlfc 
section  would  not  have  been  altered,  but  it  might  havie 
been  a  little  more  obvious. 

If  the  defendant  may  waive  his  right  >to  except  to^the 
sufficiency  of  the  sureties  on  the  appeal,, no  other  conse- 
quences follow  such  waiver  other  than  that  tlie  right  to 
make  the  exception  is  lost  or  terminated  by  the. act  of  the 
party.  The  appeal  is  not  perfected,  in  such  ease  until  th^ 
"fime  allowed  to  except"  shall  have  fully  expiredt 

The  motion  must  therefore  be  denied. 
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LEE,  Rbspondbnt,  v.  COLE  AND  STRUBLE  Bff  jlu, 
Appbllants. 

HoBTOAGED  Pbopebtt  —  iDKHTmoATiuN  OF —  Wheh  MoBTaAOKD. — In  order 
to  mortgage  property,  so  as  to  create  a  lien  npon  it,  snob  property  must 
be  ascertained  and  identified. at  the  time  of  the  execution  of  the  instru- 
ment. 

Equitable  Mobtqaoe — iDBzrmnoA-noN  of  thb  Property.  —  Where  an  equi- 
table mortgage  is  claimed  as  the  result  of  an  agreement,  there  must  be,  at 
the  time  such  agreement  was  made,  such  an  identification  of  the  property 
as  that  the  equitable  mortgagees  msy  say,  with  a  reasonable  decree  of  cer« 
tainty,  what  property  it  is  that  is  subject  to  their  lien. 

Appeal  from  Benton  County. 
W.  S.  McFadderif  for  Respondent. 
J.  W.  Rayburn,  for  Appellants. 

Lord,  J. — This  is  a  suit  to  foreclose  a  chattel  mortgage. 

It  being  alleged  in  the  complaint  that  the  defendant 
had  or  claimed  some  interest  therein,  they  answered,  in 
substance,  as  follows:  That  the  defendants  and  plaintiff,  as 
sureties  for  defendants  Cole  and  Struble,  executed  and  de- 
livered their  note  for  four  hundred  dollars  to  one  Irvine; 
that  Cole  and  Struble  promised  to  give  the  plaintiff  and 
defendants  a  chattel  mortgage  on  the  personal  property 
mentioned  in  the  complaint  of  the  plaintiff  within  a 
reasonable  time,  and  that  although  often  requested,  he 
had  neglected  and  failed  so  to  do  until  long  after  the 
plaintiff's  mortgage  was  executed,  and  that  plaintiff  had 
full  knowledge  of  such  agreement  when  he  took  his  said 
mortgage;  that  defendants,  including  the  plaintiff,  were 
compelled  and  did  pay  said  note  according  to  each  one's 
.proportion;  that  subsequently  Cole  and  Struble  executed 
and  delivered  to  the  defendants,  including  the  plaintiff,  a 
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chattel  rnortgago  to  secure  such  sum  upon  the  property 
described  in  the  plaintiif *s  complaint,  which  was  intended 
by  Cole  and  Struble  and  accepted  by  the  defendants  as  and 
for  the  mortgage  agreed  to  be  given,  all  of  which  is  denied 
by  the  plaintiff  excepting  the  making  of  the  mortgage  bv 
Cole  and  Struble  to  plaintiff  and  defendants. 

The  court  rendered  a  decree  foreclosing  both  mortgages, 
but  adjudged  the  plaintiff's  mortgage  to  bo  the  first  mort- 
gage, etc.  The  record  presents  several  questions,  and  the 
evidence  in  relation  to  them  is  vague,  often  conflicting, 
and  somewhat  unsatisfactory. 

It  seems  that  the  sum  of  money,  for  which  the  defend- 
ants claim  that  their  mortgage  ought  to  be  considered 
prior  to  the  plaintiff's  mortgage,  was  procured  by  the 
names  of  the  defendants  and  the  plaintiff  as  security,  to 
establish  a  party  newspaper,  but  the  evidence  in  respect 
to  the  agreement  of  Colo  and  Strublo  to  give  a  chattel  mort- 
gage to  secure  the  same  is  disputed  by  one  of  them,  and 
the  evidence  of  some  of  the  other  defendants  indicate 
that  their  knowledge  of  such  promise  was  obtained  after 
the  signing  of  the  note. 

It  is  no  doubt  true  that  the  defendants  Rayburn  and 
Johnson  understood  that  a  chattel  mortgage  was  to  be 
given,  and  they  testify  such  was  the  condition  upon 
which  they  signed.  The  defendant  Grimm's  testimony  is 
direct  that  he  had  no  conversation  upon  this  subject  with 
Struble  until  after  the  signing  of  the  Irvine  note  as  one 
of  such  security,  and  that  ho  bad  had  no  conversation 
with  the  plaintiff  either  before  or  after  the  signing  of 
such  note. 

The  plaintiff  Lee  is  positive  that  no  mention  was  made 
of  a  chattel  mortgage  as  security  at  the  time  he  agreed  or 
became  a  surety  upon  the  note;  but  the  defendant  Eay- 
burn  testifies  that  he  told  him  that  it  was  the  understand- 
ing  that  such  a  security  was  to  be  given. 
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Looking  at  the  face  of  the  evidence,  the  impression 
comes  that  it  is  probable  that  some  one  of  the  defenda;iits> 
knowing  or  being  advised  that  Cole  and  Strubie  proposed 
to  start  a  newspaper,  aud  to  forward  that  enterprise,  did 
the  prineipal  part  of  the  business  with  them,  and  in  secur- 
ing the  signatures  as  security  upon  their  note,  and  that 
the  others  derived  their  information  prineipully  through 
bim. 

However  this  may  be,  it  is  clear  that  the  defendants 
Cole  and  Strubie  wei^e  proposing  to  start  .a  paper,  and  to 
aeeure  the  means  to  fouad  tlieir  project,  agreed  to  run 
the  paper  in  a  party  interest,  and  this  the  plaintiff  Lee 
testifies  is  the  ground  upon  which  he  became  surety  upon 
the  note.  But  if  we  assume  that  the  defendants  Cole  and 
HStruble  did  agr«e  to  give  the  chattel  mortgage  to  secure 
the  defendants  and  the  plaintiff  against  loss  on  account 
of  signing  the  note,  two  other  questions  arise,  of  impor- 
tance upon  this  record,  viz.:  1.  What  was  the  property 
'Which  the  chattel  mortgage  was  intended  to  secure  ?  and 
2.  Whether  the  plaintiff  is  chargeable  with  knowledge  of 
such  agreement  to  give  such  chattel  mortgage  upon  such 
property. 

In  order  to  mortgage  property  so  as  to  create  a  lien 

upon  it,  such  property  must  be  ascertained  and  indenti- 

fied  at  the  time  of  the  execution  of  the  instruments. 

Here  the  claim  is,  that  the  mortgage  subsequently  exe- 

euteld  was  only  taken  as  and  for  the  mortgage  origintally 

•agreed  to  be  given  at  the  time  the  note  was  signed  as 

security  I,  etc.,  anil  is  therefore  in  this  view  an  equitable 

mortgage,  and  that  to  create  a  lien  upon  property,  such 

property  must  have  been  ascertained  and  identified,,  at 

least  with  a  reasonable  decree  of  certainty  at  the  time 

such  agreement  was  made,  aoud  to  which  it  owes  its*  exis* 

icnee. 

''There  mnst  be/'  said  F4^ger,^  J.,  'Van  identifieation  of 
xvn.  OB.-W 


662  Lee  v.  Cole  and  Struble.  [Sup.  Ci 

Opinioa  of  the  Court—  Lord,  J. 

the  property,  so  that  the  equitable  mortgagee  may  say, 
with  a  reasonable  decree  of  certainty,  what  it  is  that  is 
subject  to  his  lien."     (Payne  v.  Wilson,  74  N.  Y.  352.) 

The  evidence  discloses  that  the  property,  whatever  that 
was,  to  furnish  the  security  was  not  in  the  state  or  county, 
or  in  possession  of  Cole  and  Struble,  but  was  represented 
in  a  general  way  to  be  in  San  Francisco,  or  on  the  way  to 
this  state  from  that  place,  but  of  what  it  consisted,  except 
that  it  was  styled  the  "Chronicle  plant,"  which  was  sup- 
posed to  mean  everything  necessary  to  run  the  Chronicle 
newspaper,  does  not  distinctly  appear.  In  fact  it  does 
not  appear  definitely  when  the  plant  was  ordered,  and  of 
what  it  consisted,  and  no  one  pretends  to  any  specific 
information  concerning  it,  or  could,  at  the  time  the  alleged 
agreement  was  made,  enumerate  in  the  most  general  way 
what  it  was  that  was  subject  to  his  lien. 

It  is  true,  some  of  them  say  that  they  mean  by  the 
"plant"  all  those  things  which  were  subsequently  in- 
cluded in  the  mortgage  executed  to  them,  or  included  the 
property  mentioned  in  the  pleadings,  but  the  evidence 
shows  that  after  the  agreement  was  made,  out  of  which 
the  equitable  mortgage  originated,  that  much  of  the  prop- 
erty to  which  they  refer  was  purchased  afterwards,  and 
added  to  the  firm  property  of  Cole  and  Struble.  And 
according  to  Mr.  Struble's  testimony,  this  was  "nearly  all 
of  the  job  material,  including  job  printing  machine,  sev- 
eral racks,  cases,  blank  paper  stock,  job  printing  inks, 
and  numerous  other  fixtures  and  furniture  to  the  job  de- 
partment; also  important  and  necessary  additions  to  the 
newspaper  plant  proper,  including  about  one  hundred 
pounds  of  long  primer  type,  a  large  supply  of  leads,  slugs, 
etc."  So  that  the  mortgage  executed  to  the  plaintiff,  and 
ihe  mortgage  executed  subsequently  to  the  defendants 
and  plaintiff,  included  much  more  material  than  could 
have  possibly  been  contemplated  by  the  agreement,  and 
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the  evidence  of  the  defendants,  although  given  in  the 
utmost  good  faith,  shows  that  they  did  not  know,  nor 
eoald  hsLve  told,  as  equitable  mortgagees,  at  the  time 
of  the  agreement,  with  a  reasonable  degree  of  certainty, 
what  property  it  was  that  was  subject  to  the  lien  of  their 
equitable  mortgage. 

**In  order,"  says  Mr.  Pomeroy,  "that  a  lien  may  arise, 
the  agreement  must  deal  with  some  particular  property, 
either  by  identifying  it,  or  by  so  describing  it  that  it  can 
be  identified,  and  must  indicate  with  suflScient  clearness 
an  intent  that  the  property  so  described,  or  rendered 
capable  of  identification,  is  to  be  held,  given,  or  trans- 
ferred as  security  for  the  obligation."  (Pomeroy's  Eq. 
Jur-,  aec.  1235.) 

It  is  too  manifest  for  controversy  that  the  evidence 
fails  to  disclose  the  particular  property  to  which  the  al- 
leged agreement  refers,  so  as  to  identify  it,  and  to  create 
a  security.  Under  such  circumstances,  how  is  the  court 
to  know  to  what  property  the  lien  of  the  equitable  mort- 
gage applies,  or  how  much  was  included  in  the  plaintiff's 
mortgage  which  belonged  to  the  "Chronicle  plant"  when 
such  alleged  agreement  was  jnade.  Yet  to  furnish  the 
relief  asked  for  by  the  defendants,  this  duty  was  incum- 
bent upon  them,  and  if  they  have  failed  to  establish  it, 
the  court  must  deny  their  prayer. 

As  to  the  plaintiff's  knowledge  of  the  alleged  agreement 
at  the  time  he  took  his  mortgage,  the  evidence  is  con- 
flicting, but  however  this  may  be,  the  facts  show  that  he 
could  not  have  known  what  property  was  to  be  subject  to 
the  lien.  The  circumstances  indicate  that  Cole  and  Stru- 
ble  were  anxious  to  secure  the  money  to  start  the  paper, 
and  that  the  defendant  Rayburn  was  the  enterprising  and 
managing  man  that  secured  it  for  them,  and  no  doubt 
much  that  was  talked  between  them  and  each  of  them 
with  the  others  was  supposed  to  be  known  by  all,  and  in 
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this  way  honest  differeDces  as  to  the  facts  came  aboiit 
It  often  happens  that  differences  arise  and  misander- 
standings  occur  as  to  a  state  of  facts  between  men  whme 
character  for  int^rity  and  probity  is  bej^ond  reproach, 
and  while  the  court  must  often  press  its  way  through 
conflicting  testimony  to  a  result,  it  does  not  imply  a  want 
of  good  faith  or  honesty  in  those  whose  teatimouydid 
not  corroborate  that  result.  Assuming,  howeTsr,  the 
equitable  right  establiahed,  «8  oii^imed  by  the  agreement, 
the  evidence  f^ils  to  disclose  tkc^t  it  was  made  efibetite  as 
a  security  against  any  specific  property  which  the  court 
could  ascertain  and  identify,  and  subject  to  tlie  lien  of 
such  mortgage. 
The  decree  must  be  affirmed. 


[FUed  May  8,  1889.] 

WHITNEY,  Appellant,  v.  BLACKBURN,  RB8P<Hn>EiiT. 

Elbction  Oontbst  <—  Laws  vor — StnAcART. — The  inteiitioii  of  ike  eoMMtod 
dectioD  laws  is  to  farniah  a  samiDajry  ranedyaod  to  aeoure  a  speedy  teml» 
that  the  title  to  the  office  in  dispute  may  be  determiiied  before  the  official 
term  expires  in  whole  or  in  large  part,  tnd  that  the  will  of  the  people  may 
not  be  defeated  in  the  choice  of  their  officers. 

Id.  —  FoirNBATiON  OF  SjJTt — Wbat  i&  — In  proceedings  of  this  kiiid,  tie 
notice  of  contest  is  the  fonndation  of  the  suit,  and  performi  the  d^nfale 
office  of  a  summons  and  complaint,  and  should  contain  the  title  of  the 
cause,  specifying  the  name  of  the  court  and  the  parties  to  tiie  contest^'  and 
must  be  servedand  filed  within  thirty  ditys. 

Process,  What  is  — Service  on  Legal  Houoat,  Eiysct  ov.— ^Servioe  ef 
process  upon  a  legal  holiday  is  irregular,  and  may  be  pleaded  in  abste* 
ment,  or  set  aside  on  motion,  but  a  notice  of  contest,  like  a  snutinoiii^  ii 
not  technically  "  process,"  but  is  more  in  the  nature  of  a  mere  n^eeis- 
forming  the  defendant  that  an  action  has  been  oommenoed  sgaiast  hia, 
and  that  he  is  required  to  answer  it  within  a  specified  time. 

Election  CoNrtsr-— Statement  of— Cause  of.  — '^Statidg'the  oaitie  U 

such  ooDtest  briefly,"  ie  stating  briefly  the  faots  or  ooubinatida  of  fKAi 

whioh  give  rise  to  the  right  of  contest,  ai^  this  ^neoeasarfly  impliea  that 

auch  fact  ahall  be  atated  aufficiently  plain  aa  to  adviae  the  defieDdant  ef 

*  the  **  cailae  '*  for  which  his  eldction  is  odotdsted. 
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Isw  — Nmicb  ow-^lfg  Purpose  —  A3  tfaa  object  of  the  aotiee  is  to  inform 
tbd  othisr  pcirty  ol  the  subsl^aace  of  the  factS;  relied  apoB  to  defeat  his 
daim,  certainty  is  required,  bat  not  technical  precision  of  arerment,  and 
when  the  words  used  therein^  taken  in  their  ordinary  sense,  fairly  serve 
Hob  pnrpose,  it  is  sufficient. 

Statutb  Law — How  CoNaTEUSD.. — While,  it  is  the.  duty  of  courts  to  disre- 
gard mere  technical  rules  or  defects,  and  to  liberally  construe  the  statute 
concerning  contested  elections  that  the  rights  of  the  people  may  be  pre- 
senredt  and  that  no  protection:  may  be  afforded  to  fraud,  yet  he  who 
wuiertakes  to  contest  the  right  of  another  to  an  office  to  which  such  other 
has  been  declared  elected,  by  a  tribunal  authorized  by  the  people,  ought 
to  have  some  well-defined  **  cause, "  and  to  be  able  to  state  it  with  sufficient 
certainty  so  to  notify  and  inlform  ther  other  paarty  of  th)9  substance  of  the 
faets  upon  which  he  relies  to  defeat  }iu  title,  ^and  to  authooiize  the  court  to 
nake  the  inquiry. 

Appeal  from  Linn  County. 

J.  Ji  Whitney,  by  himself.     . 

.      D.  R.  N.  Blackhum.  by  himself. 

Lord,  J.— This  was  a  proceeding  boguti  under  title  4^ 
chapter  14,  sections  2544-2548,  Oregon  Code^  to  contest 
the  right  of  the  defendant  to  the  office  of  county  judge  of 
Linn  County,  to  which  he  was  declared  elected  by  the 
board  of  canvassers. 

The  election  was  held  on  the  fourth  day  of  June,  I8881 
and  the  notice  was  served  on  the  fourth  day  of  July,  1888, 
by  the  sheriff  of  that  oouttty,  but  the  notice  of  such  con- 
test  wa»  not  filed  in  court  until  the  twenty-third  day  of 
August,  1888,  and  the  next  regular  term  of  the  court  be- 
ginnihg  on  the  twenty-second  day  of  October,  1888,  was 
the  time  named  in  the  notice  for  hearing  such  contest; 
On  the  first  day  of  such  term,  the  defendant  filedia  motion 
to  dismiss'  the  same  for  the  following  reasons:  1.  The 
court  has  not  obtained  jurisdiction  of  said  contest,  or  of 
the  person  of  respondent;  2.  Baid  notice  is  not  entitled 
in  any  court;  3.  It  is  not  entitled  in  any  proceeding,  nor 
tore  there  i^ny  parties  thereto;  4.  It  has  not  beleh' served 
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on  respondent  in  the  manner  and  within  the  time  pre* 
scribed  by  law;'  5.  No  notice  of  contest  has  been  legally 
served  on  respondents;  6.  Said,  pretended  service  is  ille- 
gal; 7.  Said  pretended  notice  and  the  pretended  service 
thereof  were  not  filed  in  this  court  within  the  time  pre- 
scribed by  law;  8.  No  complaint  or  other  paper  has  been 
filed  which  respondent  could  be  called  upon  to  answer. 
The  court  sustained  the  motion,  and  dismissed  the  notice 
of  contest. 

It  appears  that  no  leave  was  asked  to  amend  or  to  serve 
an  amended  notice^  presumably  for  the  reason  that  the 
plaintiff  considered  the  ruling  of  the  court  as  error,  which 
he  would  be  able  to  establish  on  appeal. 

Our  statute  provides  as  follows:  "Any  person  wishing  to 
contest  an  election  of  any  person  to  any  county,  district, 
township,  or  precinct  office,  may  give  notice  in  writing 
to  the  person  whose  election  he  intends  to  contest  that 
his  election  will  be  contested,  stating  the  cause  of  such 
contest  briefly,  within  thirty  days  from  the  time  said  per* 
son  shall  claim  to  have  been  elected."  (Oregon  Code,  sec* 
2544.) 

It  will  be  noted  that  the  provision  is  silent  as  to  the 
time  when  the  notice  of  contest  shall  be  filed. 

The  defendant  contends  that  the  notice  must  not  only 
be  served,  but  must  also  bo  filed  within  thirty  days.  It 
was  not  filed  until  the  twenty-third  day  of  August,  nearly 
fifty  days  thereafter. 

By  reference  to  the  cases  decided  in  this  court,  tbe 
practice  has  been  to  file  the  notice  within  thirty  days,  and 
such  undoubtedly  has  been  the  construction  given  to.  the 
statute  by  the  profession. 

In  Minnesota  there  was  a  like  statute,  and  from  which 
it  is  supposed  our  statute  was  taken,  although  it  may 
have  been  from  some  other  state,  and  the  only  construc- 
tion which  the  courts  of  thfit  state  has  ever  given  to.  ib^ 
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provision  (sec.  2544)  just  cited,  which  has  been  brought 
to  our  observataon,  is  found  in  Waller  v.  Bancrofif  4  Minn^ 
110,  wherein  Flandrau,  J.,  said:  "This  proceeding  is  in- 
stituted by  the  service  of  a  notice  by  the  party  desiring 
to  contest,  upon  the  party  in  possession,  within  thirty 
days  after  the  election/' 

No  mention  is  made  when  the  notice  must  be  filed,  yet 
certainly  it  must  be  done  within  such  time  as  will  afford 
a  speedy  trial,  and  carry  into  effect  the  will  of  the  people. 
The  "proceeding  is  instituted,"  that  is,  begun  by  service  of 
notice  of  contest,  but  it  is  not  pending  in  court  until  filed. 

In  a  proceeding  of  this  kind,  the  notice  serves  the 
double  purpose  of  a  summons  and  Complaint.  A  petition 
or  complaint  as  soon  as  filed  is  pending  (Clendenin  v. 
AUen,  4  N.  H.  387),  and  the  word  "pending''  implies  that 
the  cause  is  in  court.  (ThoTnas  v.  Hopkins,  2  Browne, 
146.)  Until  filed  there  was  no  contest  pending  in  the 
court,  but  there  was  notice  that  the  plaintiff  intended 
to  bring  the  defendant  before  the  court  at  a  time  stated 
therein,  for  the  trial  of  the  allegations  contained  in  the 
notice  of  contest.  That  the  notice  must  be  filed  before 
that  time  as  specified  is  not  disputed,  but  the  contention 
is,  that  the  true  construction  of  the  provision,  alike  sup- 
ported by  analogy  and  the  manifest  object  of  the  law, 
requires  that  the  notice  must  be  filed  within  thirty  days. 

At  common  law  the  original  writ  contained  a  general 
description  of  the  declaration,  and  by  practice  in  some 
of  the  states  the  declaration  was  fully  set  forth  in  the 
writ  which  issued  out  of  the  court,  properly  attested,  and 
Wjis  returnable  to  it.  It  was  a  mandatory  precept,  is- 
sued by  the  authority  of  and  in  the  name  of  the  sove- 
reign or  state,  for  the  purpose  of  compelling  the  appear- 
ance of  the  defendant  before  the  court  to  which  it  was 
returnable,  that  he  may  there  make  an  answer  to  the 
plaintiff's  complaint.    (Gtould's  Pleading,  14.) 
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Iti  some  respects  the  notice  of  contest- is  like  sDch  writ^ 
for  it  specifies  or  set3  forth  the  causes  of  action,  and 
serves  the  purpose  of  a  summons  to  give  notice  of  the 
intended  contest,  but  it  is  not  an  official  paper  like  the 
writ,  issued  out  of  the  court  or  attested  by  any  of  its 
officers,  and  it  does  not  seem  to  me  to  be  entitled  to  have 
the  character  of  an  official  papery  or  to  be  considered  as 
a  cause  of  action  pending  in  court  until  such  notice  is 
filed. 

In  many  of  the  states,  in  proceedings  of  this  nature, 
the  statutes  provide  that  the  notice  or  petition,  or  othrer 
statement  required,  must  be  filed  within  the  time  pre- 
scribed, and  by  analogy  to  the  practice  under  the  code 
which  requires  the  complaint  to  bo  filed,  etc.,  more  espe^ 
cially  as  the  notice  of  contest  serves  the  double  purpose 
of  a  complaint  and  summons,  it  would  seem  to  be  the 
better  practice,  and  more  in  conformity  with  its  usages, 
to  require  the  notice  to  be  first  filed  and  then  delivered 
to  the  proper  officer  for  service,  which  would  necessarily 
exact  that  it  be  filed  within  thirty  days.  But  this  has 
not  been  the  uniform  practice;  usually  the  notice  is 
served  first,  or  before  filing,  but  the  practice  has  been, 
and  the  record  of  all  the  cases  show,  that  the  notice  has 
been  filed  within  thirty  days.  So  that,  if  this  section  is 
to  be  construed  according  to  the  practice  under  it,  the 
analogies  which  sustain  it,  and  the  evident  purpose  of  the 
law  to  secure  a  speedy  trial  which  necessarily  demands 
promptness  in  commencing  and  prosecuting  the  proceed^ 
ings,  then  the  notice  must  be  filed  within  thirty  daj's. 
It  certainly  was  not  intended  that  a  contestant  should  be 
permitted  to  cause  a  notice  to  be  served  on  the  party  in 
possession,  and  then  to  pocket  or  hold-  back  the  notice 
for  any  length  of  time  he  may  desire,  or  suits  his  whim, 
or  to  afford  him  time  to  skirmish  around  to  find  evidence 
to  support  his  allegations.    Iliere  must  be  some  limit 
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within  which  thift  notice  must  be  fiM;  and  if  not  within 
the  time  allowed  to  serve  the  notice,  what  limit? 

If  he  may  keep  the  notice  back  fifty  days,  why  not  a 
year,  or  during  the  term  ? 

'  In  providing  that  the  judge  may  ait  at  chambers  and 
try  the  contest^  it  becomes  plain  that  the  purpose  of  the 
law  is  to  insure  a  speedy  trial,  to  the  end  that  the  choice 
of  the  people  legally  expressed  may  prevail,  and  in  recog- 
Bition  of  this  ^principle,  it  is  the  practice  of  the  courts  as 
it  is  their  duty  "to  speed  the  cause,  so  that  the  official 
term  which  is  in  dispute  may  not  expire  either  in  whole 
or  in  large  part  before  the  final  determination  is  reached.'' 
Until  the  notice i^  filed,  and  thecAuse  is  pending  in  court, 
the  defendant  is  helpless  to  do  anything  in  the  premises, 
but  is  he  tobe  annoyed  and  menaced  by  a  threatened 
eontest  until  it  shall  please  the  plaintiff  to  file  his  notice 
of  contest?  What  reason  is  there,  when  the  notice  ia 
served,  that  it  should  not  then  be  filed?  Wliy  ket^p  it 
back  t  The  cause  of  contest  is  stated  in  it,  and  no  possi- 
ble injury  can  come  to  the  plaintiff  by  filing  it,  under  our 
system  of  allowing  amendments^and  the  liberal  construc- 
tion given  by  the  courts  to  contested  election  laws  in  order 
that  the  will  of  the  people  in  the  choice  of  public  ofiicers 
may  not  be  defeated.  What  reason  then  can  be  given  for 
delaying  the  inquiry  until  it  shall  suit  the  volition  of  the 
plaintiff  to  file  his  notice.  It  is  not  simply  a  matter  of 
his  own  private  concern >  but  a  matter  in  which  the  people 
have  a  preponderating  interest,  and  it  is  their  right  as 
weU  as  lus  duty,  when  he  charges  that  another  holds 
an  office  to  which  he  claims  to  have  been  elected,  to  have 
U  speedily  determined,  and  when  such  is  the  manifest 
intention  of  tho  litw,  it  will  be  so  construed  as  to  give  it 
that  effect*  As^  a  result,  it  follows  thai  our  opinion  is, 
tliat  the  notice  must  be  served  and  filed  witliin  thirty 
days,  b^it  as  tills  objection  is  now  first  raised,  and  as  there 
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are  others,  which  would  necessarily  lead  us  to  the  same 
conclusion  which  the  court  below  reached,  we  shall  pass: 
this  objection  with  these  suggestions  for  future  guidance 
in  such  proceedings. 

As  the  notice  is  the  foundation  of  the  action  in  a  pro- 
ceeding of  this  kindy  and  serves  the  double  purpose  of 
both  summons  and  complaint^  it  should  contain  ''the  title 
of  the  cause  specifying  the  name  of  the  court  and  the 
names  of  the  parties  to  the  action,  plaintiff  and  defend- 
ant" (Oregon  Code,  sec.  66,  subd.  1);  and  "a  demand  for 
the  relief  which  the  plaintiff  claims''  (Oregon  Code,  sec. 
66,  subd.  8);  and  perhaps  ought  to  be  verified  to  insure* 
good  faith  in  the  averments.  Usually  this  has  been  the 
practice,  but  we  are  not  prepared  to  say  that  a  verificatioa- 
of  the  notice  of  contest  is  an  absolute  requirement.  But 
certainly  a  notice  of  contest  which  is  a  writ  containing  the 
declaration,  so  to  speak,  ought  to  specify  the  name  of  the 
court  in  which  the  defendant  is  to  appeari  and  the  names 
of  the  parties. 

The  code  makes  the  title  of  the  case  a  part  of  the  com- 
plaint, and  as  the  notice  of  contest  embodies  the  idea  of 
both  summons  and  complaint,  the  absence  of  these  re- 
quirements is  a  ground  of  objection,  which,  when  made^ 
will  prevail,  unless  leave  to  amend  is  asked  for.  The  no- 
tice in  the  case  at  bar  is  without  title, — it  does  not  specify 
the  name  of  the  court  or  the  parties,  and  asks  for  no 
relief,  nor  is  it  verified.  It  is  simply  addressed  to  D.  R.  N. 
Blackburn,  without  any  caption,  and  although  these  objec- 
tions were  pointed  out,  and  the  plaintiff  could  have  ap- 
plied to  the  court  for  leave  to  amend,  he  chose  not  to  do- 
it, and  there  was  no  other  alternative  for  the  court  than 
to  grant  the  motion  to  dismiss.  Again,  the  notice  was 
served  on  the  defendant  on  the  fourth  day  of  July,  1888, 
a  legal  holiday  (Oregon  Code,  sec.  3543),  which  is  made  a. 
non-judicial  day  by  section  928  of  the  code.**  But  th0» 
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expression  '^egal  holiday''  of  itself  imports  a  dies  non 
juridicus:  Lampev.  Manning ,  38  Wis.  676;  and  "this,"  said 
Bodney,  J.,  "means  only  that  process  cannot  ordinarily 
issue,  or  be  executed  or  returned,  and  that  courts  do  not 
usually  sit  on  that  day.  (State  v.  Ricketta,  74  N.  0.  193; 
San  Francisco  v.  McCain^  50  Cal.  211.)  It  would  seem, 
then,  that  service  of  process  upon  a  legal  holiday  is  clearly 
irregular,  and  may  be  pleaded  in  abatement,  or  set  aside 
on  motion."  (Wade  on  Notice,  sec.  1359;  Cooner  v.  Jack^ 
wn,  50  Ala.  384.) 

Upon  the  assumption  that  the  notice  of  contest  is  a 
process  as  contended,  the  service  was  irregular,  and  was 
subject  to  be  set  aside  on  motion.  Undoubtedly,  one  ob* 
ject  of  the  notice  of  contest,  like  a  summons,  is  designed 
to  impart  notice  to  the  defendant,  but  it  is  doubtful 
whether  it  may  be  considered  process  in  the  technical 
sense,  when  even  a  summons  is  not  process  in  the  sense 
that  requires  it  to  run  in  the  name  of  the  state.  {Bailey 
V.  Williams,  6  Or.  71.) 

Properly  speaking,  a  summons  is  only  a  process  when 
issued  from  the  office  of  a  court  of  justice  requiring  the 
person  to  whom  it  is  addressed  to  attend  the  court  for  the 
purpose  therein  stated.  Under  our  code,  the  summons  is 
the  process  used  to  commence  a  civil  action,  but  techni- 
cally such  a  summons  is  not  "process,"  but  is  more  in 
the  nature  of  a  mere  notice  informing  the  defendant  that 
an  action  has  been  commenced  against  him,  and  that  he 
is  required  to  answer  the  complaint  therein  within  a  spe* 
cified  time.  In  view  of  this  distinction,  the  notice  cannot 
be  considered  "process"  in  the  sense  in  which  that  word 
is  used  in  the  books. 

It  is  further  objected  that  the  notice  or  paper  filed  is 
not  such  as  calls  upon  or  requires  the  defendant  to  nn« 
swer  it,  and  several  reasons  are  assigned  therefor.  There 
is  no  question  but  that  the  notice,  or  the  complaint  part 
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of  it,  is  sinfularlyd^feotire,  and  t>mit8^inucfa  that  isesMn^- 
tial  and  indispensable  to  be  alleged.  Nor  is  the  cause  of 
such  contest  suffioieotly  or  otherwise  siatedi  so  as  to  ap* 
prise  the  adverse  party  of  the  grounds  of  such  contest^ 
and  enable  him  to  be  prepared  to  meet  them.  In  a  pro- 
ceeding of  this  kind  the  notice  of  contest  supplies  the 
place  of  a  complaiint  in  an  ordinary  action.  The  code  re- 
quires that  the  complaint  should  contain  a  plain  and  con- 
cise statement  of  the  facts>  and  a  demand  for  the  reliefs 
claimed.  (Oregon  Code,  sec.  66.)  The  statute  for  contested  ■■ 
election  requites  that  the  person  wishing  to  contest  '^may 
give  m>tice  in  writing  to  the  person  whose  election  he 
intends  to  coutes't  that  his  eleetion  will  be  contested,  atai^ 
vng^the  cause  of  mch  c&ntest  brifefiy/'  etc.  The  "cause"  of 
such  contest  ia  his  cause  of  action^-^the  wrong 'committed. 
It  is  the  fact  or  combination  of  facts  which  give  rise  to 
his  right  of  contest  or  of  action,  as  the  case  may  be.  In 
the  complaint  these  are  to  be  plainly  and  concisely  stated, 
and  iu  the  notice  briefly  stated.  But  in  either  case  the 
facts  must  be  stalted.  To  state  them  briefly  necessarily 
implies  that  they  shall  be  stated  suflSciently  plain  as  to 
advise  the  defendant  of  the  ^^eauser"  for  which  his  elec- 
tion is  contested. 

It  is  no  doubt  true  that,  upon  the  quertion  as  to  the  cer- 
tainty required  iti  sitating  the  ground  of:  a  contest,  the 
courts  in  the  different  states  vary  in  opinioui  but  this  in 
some  measure  may  be  accounted  for  by  the  difference  in 
the  statutes  and  the  courts  in  which  such  contest  is  to  be 
tried. 

Iu  respect  to  this  phase  of  the  subject^  Mr.  McCrary 
says:  "Undoubtedly^,  the  same  rule  should  be  applied  to  a 
pleading- of  this  character  thart  ia  applied  to  all  other  sim- 
ilar pleadings.  It  should  state  in  a  Jegal,  logical  form  the 
facts  which  constitute  a  ground  of  complaint;  nothing 
more  is  required;  nothing  lees  will  suffice.''  (McCrary 
on  Elections,  sec.  405.) 
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lu  some  of  tbe^tiataaithe  rule  is  to  require  certainty  to 
a  oomiDon  intent,  while  in  others  a  much  less  degree  of 
atrlotness  is  required. 

In  Election  Cases^  65  Pa.  8t,,  Agnew,  J.^said:  "The  geui- 
eral  rule  Id  allpleardiogs  is/tbat  certainty  to  a  common 
intent  is  all  that  is  required.  (Heard's  Stephen's  Plead- 
ing, 380.)  The  early  decisions  in  thia  city  were  too 
stringent." 

A  n^uch  truer  ^position  of  the  law,  and  one  to  be 
adhered  to,  is  found  in  the  opinion  of. the  late  Judge 
Thompson,  in  Mcam  v.  OaMtdy,  1  Brewst  26,  27.  As 
remarked  by  him:  "The  rule  must  not. bo  held  so  btrictly 
4IS  to  afford  protection  to  fraud  by  which  the  will  of  the 
people  will  be  set  at  ^naught,  nor  so  loosely  as  to  permit 
the  acts  of  sworn  officers,  chosen  by  the  people,  to  be  in- 
quired into  without  adequate  and  woB-dcfined  cause." 
An  interesting  note. upon  this  subject  nxay  be  ftmnd  in 
the  Am.  &  Epg.  Enoy.  of  Law,  p.  406. 

Under  our  statute,  by  itsnieaningaswell  as  by  parity 
of  reasoning,  "stating  the  cause  of  such  contest  briefly" 
means  statiugthefaets  which  give  rise  to  the  right  to 
contest,  or  constituting^tlie  grounds  of  such  coiitest.  To 
do  this  briefly,  certainty  is  requirod,  but  not  tedmical 
precision  of  averttonl,  and  only  that  degree  of  certainty 
in  the  8tatoa:ient  of  foots  as  will  serve  to  notify  the  ad- 
yevse  party  of  the:  paHix;Ular  oauseaipeAi  which  the  contest 
i$  foiuaded. 

As  the  object  of  the>  notice  is  to  infiDirm*  the  other  party 
of  the  substance  of  the  facts  relied  iipou  to  defeat  his 
claim,  when  the  words  used  therein,  taketi  in  their  ordi« 
Aary  sense,  fairiysetve^ this. purpose,  it  is  sufficient. 

In*  the  ca^  at  bar,-  the  learned  counsel,  whiW  not  wholly 
ignoring  some  of  the  defects  pointed  out  iu  the  notice, 
aought  mainly  to  uphold  it  upon  the  authority  of /foic;ar«{ 
y.  Slkieldi,l&  Ohy^^  186,  and  waiving  any  eiy>ression  of 
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opinion  as  to  the  applicability  of  the  view  therein  ex- 
pressed to  our  statute,  a  glance  at  the  st^iteraent  of  facts 
in  that  case  as  a  test  for  the  case  here  would  be  fatal  to 
its  sufSeiency  in  many  particulars. 

The  notice  of  contest  in  the  case  at  bar  proceeds  in  this 
wise:  — 

"NOnCK  OF  CONTBST  OF  ELECTION. 

"To  D.  R.  N.  Blackburn:  You  are  hereby  notified  that 
your  election  to  the  office  of  county  judge  of  Linn  County, 
Oregon,  at  the  regular  June  election  for  the  year  1888,  in 
said  county  and  state,  will  be  contested  by  me  for  the  fol- 
lowing reasons: — 

1.  A  great  number,  to  wit,  the  number  of  twenty-five 
or  more  illegal  votes,  were  cast  and  counted  for  you  for 
said  office  at  said  election,  in  each  of  the  precincts  of  said 
county;  the  names  of  said  voters  being  unknown  to  me 
at  this  time.  Particvlar  specijication  of  the  names  of  said 
voters  I  am  unable  to  give,  for  the  reason  I  have  as  yet 
had  no  time  or  opportunity  to  examine  the  poll-books,  or 
ballots  cast  at  said  election. 

2.  A  great  many,  to  wit,  the  number  of  ti^nty-five  or 
more  of  legal  votes  were  offered  for  me  at  said  election  in 
each  of  the  precincts  of  said  county  for  said  office,  and 
the  judges  of  election  excluded  said  votes,  and  refused  to 
receive  or  count  the  same  for  me;  the  names  of  said 
voters  being  unknown  to  md  at  this  time.  A  more  par- 
ticvlar  specification  and  description  of  the  names  of  said 
voters  I  am  unable  to  give,  for  the  reason  I  have  as  yet 
had  no  time  or  opportunity  to  examine  the  poll-books,  or 
ballots  cast  at  said  election. 

3.  A  great  number,  to  wit,  twenty-five  or  more  votes 
were  counted  for  you  for  said  office  at  said  election  in 
each  of  the  precincts  of  the  said  county,  which  were  not 
cast  for  you;  the  names  of  the  persons  casting  said 
votes  being  unknown  to  me  at  this  time.    A  more  partic- 
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"ular  specification  of  the  names  of  said  voters  I  am  al 
•this  time  unable  to  give,  for  the  reason  I  have  as  yet  no 
time  or  opportunity  to  examine  the  poll-books,  or  ballots 
cast  at  said  election,"  etc. 

•  Without  encumbering  the  record  further,  it  is  enough 
to  say  that  the  notice  of  contest  continues  to  run  without 
abatement  to  the  extent  of  fourteen  counts  with  the 
same  dead  uniformity  of  general  statement,  and  ends 
without  even  a  prayer  for  relief.  Nor  does  it  appear  by 
the  notice  that  the  plaintiff  or  contestant  was  an  elector  or 
.resident  of  said  county,  or  even  a  candidate  for  the  office 
except  by  inference,  although  this  last  may  be  immaterial. 
(Howard  v.  Shields^  16  Ohio,  136;  Rounds  v.  Smith,  71 
-Me.  380;  Nelson  v.  Lucas,  43  Mo.  292;  State  v.  Peniston,  2 
Neb.  100;  StaU  v.  Long,  91  Ind.  351.)  Nor  that  the  ille- 
galities so  numerously  and  uniformly  charged  would  have 
affected  the  result,  or  that  the  contestant  received  a  plu- 
rality, or  majority  of  the  legal  votes  cast  for  the  office. 
(Harris  v.  Loomis,  6  W.  Va.  713;  Zerby  v.  Shase,  107  Pa. 
St.  183;  State  v.  Mason,  14  La.  Ann.  505;  Halstead  v. 
Bader,  27  W.  Va.  306;  Lamer  v.  Gallatas,  13  La.  Ann.  175; 
.Swepstor  v.  Barton,  39  Ark.  557.)  Nor  is  there  anything 
in  the  notice  to  show  that  the  defendant  was  a  candidate 
for  county  judge,  or  that  he  was  declared  elected  as  such, 
or  that  he  received  a  certificate  of  election,  or  that  he  did 
not  receive  a  majority  or  plurality  of  the  legal  votes  ac- 
tually cast,  or  that  he  was  not  duly  and  legally  elected  and 
entitled  to  the  office.  All  to  be  found,  except  the  counts 
as  stated,  is  the  opening  statement  that  the  defendant 
was  elected  at  the  regular  June  election  in  1888,  and  that 
he  intended  to  contest  it.  From  the  facts  as  set  forth,  it 
is  manifest  that  they  are  not  even  reasonably  or  other- 
wise specific  and  certain,  and  that  no  one  could  be  pre- 
pared to  meet  charges  preferred  in  such  a  general  way,  or 
if  any  irregularity  or  illegality  in  fact  did  lie  concealed 
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behind  them,  to  avoid  being  taken  by  durprise.  The 
wording  of  the  notice  indicates,  as  w«ls  asserted  at  the 
argument,  that  the  plaintifi*  did  not  know  of  a  single 
error  or  illegal  vote  cast,  but  stated  the*  facts  broadly  and 
generally  because  he  was  unable  to  point  dut,  or  to  be 
reasonably  specific  and  certain  as  to  any  count  in  his 
notice,  or  as  to  any  irregularity  or  illegality  of  wfeateTer 
kind,  upon  which  to  rely,  or  other  fact  to  sustain  his 
claim.  As  the  plaintiif  insisted  by  liis  conduct  as  dis- 
closed by  this  record  in  standing  by  his  notice,  as  it  was, 
it  is  difficult  to  perceive,  in  view  of  all  the  £etcts,  how  the 
court  could  do  otherwise  than  sustain  the  motion. 

While  it  is  the  duty  of  courts  to  disregard ' mere  tech- 
nical rules  or  defects,  ami  to  liberally  construe  the  law 
that  the  rights  of  the  people  may  be  preserved,  and  that 
no  protection  may  be  afforded  to  fraud,  yet  he  who  under- 
takes to  contest  the  rigiit  of  another  to  an  office  to  which 
he  has  been  declared  to  be  elected,  by  a  tribunal  chosen 
by  the  people,  ought  to  have  sojne  weH-defincd  "cause," 
and  to  be  able  to  state  it  with  sufficient  certainty  as  to 
notify  or  inform  the  other  party  of  the  substance  of  tlie 
facts  upon  which  he  relies  to  defeat  his  title/  and  to  aa« 
thorlze  the  court  to  make  the  inquiry. 

The  judgment-  must  be  affirmed. 
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[Filed  at  Pendleton,  May  13,  1880.] 

BARTON,  Respondent,  v.  LA  GRANDE,  Appellant. 

TJyDEH  THX  Laws  of  This  State,  an  Appbal  from  a  Jitdoment  of  Con- 
YiCTiON  for  the  violation  of  a  city  ordinance,  rendered  by  a  tribunal  of 
the  city,  does  not  lie  unless  expressly  given  by  the  city  charter,  or  by 
some  statute.  Where  a  right  of  appeal  in  snch  a  case  is  not  given,  as 
mentioned,  a  writ  of  review  will  lie  to  examine  the  proceedings  had  on 
the  conviction,  in  order  to  ascertain  whether  or  not  the  tribunal  before 
whom  they  were  had  exercised  its  functions  erroneously,  or  exceeded  its 
jurisdiction  to  the  injury  of  the  plaintiff  in  the  writ.  A  writ  of  review  in 
such  a  case,  like  a  common-law  oerUorari,  only  brings  up  the  record,  which 

*  includes  the  complaint  and  proceedings  had  thereon;  and  no  question  of 
fact  determined  by  the  tribunal,  or  any  ruling  made  by  it  in  the  admis- 
sion of  evidence  upon  an  issue  of  fact»  can  be  considered. 

A  Complaint  undkb  a  Citt  Ordinance,  which  provides  that  any  person 
or  persons  who  shall  be  guilty  of  any  violent,  riotous,  or  disorderly  con- 
dnct,  or  who  shall  nse  profane,  abusive,  or  obscene  languge,  in  any  street, 
house,  or  place  within  the  city,  whereby  the  peace  or  quiet  of  the  city  is 
or  may  be  disturbed,  shall,  upon  conviction  thereof  before  the  recorder, 
pay  a  fine,  will  not  be  sufficient  to  constitute  an  offense  under  such  ordi- 
nance, nnless  it  shows  that  the  act  was  committed  in  a  streely  house,  or 
similar  place  within  the  city. 

The  General  Word  '*  Place,"  ae  Used  th  the  Ordinancb,  must  be  con* 
stmed  to  mean  a  definite  locality  wichin  the  city,  of  the  same  kind  or 
nature  as  a  street  or  house. 

Im  Aooordange  with  These  Views,  heU  that  the  charter  of  the  city  of  La 
Grande  in  the  county  of  Union,  Oregon,  does  not  confer  a  right  of  appeal 
npon  a  party  convicted  of  a  violation  of  an  ordinance  of  the  city,  and  con- 
sequently that  a  writ  of  review  will  lie  in  such  a  case.  Also,  that  where 
the  complaint  charged  that  the  acts  constituting  the  disorderly  conduct 
prohibited  by  the  ordinance  were  committed  within  the  city,  against  its 
peace  and  dignity,  but  did  not  specify  any  definite  locality  therein  where 
they  were  committed,  that  the  complaint  was  not  sufficient  to  support  » 
oonviction  for  a  violation  of  such  ordinance. 

Appeal  from  a  decision  of  the  Circuit  Court  for  the 
county  of  Union,  dismissing  a  writ  of  review. 

C.  E.  Finn  and  T,  H.  Crawford,  for  Appellant. 

/.  D.  Slater,  for  Respondent. 
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Opinion  of  4hm  CWUt-^^^Aayw,  C.  J. 


Thayer,  C.  J. — The  appellant  herein  was  tried  and 
convicted  in  the  jhe<;oM«r^6-courtA)r4to'<il7  of  La  Grande, 
for  •disopdeity  Ufifd  tiotous  cOnduet. 

He  was  charged  in  the  complaint  filed  against  him  as 
follows:  "The said  Thomas  Barton  ^ld,^n  the  niireteeMh 
'day  of  Jutie,  1888,  in  the  city  ot  La  Grande,  Union 
bounty,  Oi^on,  demean  and  cotoduet  bhnself  in  «  idis* 
^t)irfte*ly  mantter  by  th^n  and  thene^^oujjfcilly  and  un- 
lawfully  striking  and  beating  the  said  O.  C.  Bchlem  with 
'ihe  fist  of  hitn  th«  said  Thomas  Bariofi^  t^ontmry  to'sec- 
tion  1,  of  otdihAni'e  No.  20,  fe^rtes  ^f  1686,  *«tit1tted  an 
ordinance  concerning  offenses  and  disoTderly  conduct,' 
and  approved  August  20, 1886yaBd  against  the  peaoeiand 
^igiiily'of  tiie  city^uf  La  Grande,  tM*6nGotliity,Oreg^0ti*' 

^o  this  complaint  the  appellant  filed  a  demurrer,  on 
the  grounds  that  it  did  not  state  iaots  «offietent  to  con- 
stitute a  cause  of  prose<;ut/ioti;  also  Iftiat  the  <;otitrt  4ia?d  no 
Jurisdiction,  either  of  the  appellant  or  of  the  subject-mat- 
ter. The  demurrer  having  been  -overruled,  tho  an>^Uaut 
teft€tt*poBed  «a  plea  of  ^not  guilty,"  »iiftd  ^f  ia  foriBref  aoqtfil- 
tal;  and  upon  Which  plea  he  was  tHed,  convicted,  and 
sentenced  to  :pay  «  fine.  He  then  -sued  out  a  writ  "of  le- 
view  ftoiu  the  said  eircfuit  coUrt,  w^ieh  bavteg  beeu  'duly 
'l*ettilrtiefd,  was  by  &aid  court,  tipdn  motion  6f  the  resp6nd- 
«nt's  counsd,  dismissed;  and  from  that^deoiuoa  ih^  ap- 
f^eal  is  taken. 

The  flrfet  quefetion  to  be  considered  is,  tdicrt^ef  a  writ  of 
review  will  lie  from  a  conviction  in  the  recorder's  court 
of  the  city  of  La  Grande,  for  the  violation  of  a  city  ordi- 
minee.  'That  (Question  depends  -of  ^dourse  «poaL*wlieCher 
or  not  an  appeal  is  tallowed  in  6U€ii'(eate  by'4)ke  (dia^tornof 
the  city.  The  respondent's  counsel  concedes  that,  unless 
the  charinr^^gqfnfessly  giv)^  tbo  i«i^  4)f  ^^a^)>eal  Irott  -such 
a  decision,  none  exists,  and  that  the  appellant's  remedy 
would  then  be  by  writ  of  rcf^^^w;  f^t  ttttAcTtAM^y  isihe 
law* 
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The  r^flfwiiXkdent's  coutoselybow^very  cknois  that  ^rtain 
«ectianB  of  said  ctMiiter  ^a^pregsly  igw&Aucli  dgbt;  aud 
Mfers  us  to:  aectiaiis  4Z  sjaA  44  tfaereioC. 

Section  43  reads  asifoUows:  ''Tbe  seoar4ar  is  the  judi- 
'Cial  K>ffioer  of  ;tbe  'CcnparatkHi,  enoA  sbaU  bold  ^  <;oar.t 
therein,  at  sucb  plaoes  as  the  oocmcU  shall  pco^ide,  wbich 
atkall  be  ^knOvWii  as  tbe  ii^ecorder's  oowt^"  ete. 

Section  44.xeada:  "JSe  shall  baye  . j»Fj8dictio^  of  all 
'Crimes  and  offenses  defined  and  made^punifibahle  by  .any 
•ordinance  of  the  city,''  etc. 

He  /has  the  autbority  ^nd  Jurisdiction 'Of.  a  justice  of 
the  peace  for  the  county  of  Union,  within  the  limits  oif 
(he  city  of.'La  Grande,  in  both  civil  tand^riaiinal  matters; 
and  all  -proceedings  in  has  cowt  ahall  be  ^orerned  an'd 
regulated  i^y  the  j^eneral  laws  of  :tbe  state, /applicable  to 
^sticesof'tbe  fieacetand  jjostices' coimrts! in  lil^eoraimilar 
<€ases.  ''^His^oo^vt/'  ^says  ^be  .covMisel,  ^^^irefprred  to  i|i 
.a6ctieii44»  is  jbbe>recorder;s  •court,  psovided  jpor  in>8ectio|i 
i43."  Conceding  that  to  be^true,  it  does  not  follow  that 
the  ^r^t  of :)as»peal  is  :gi vea.  Because- ,all  tpsooeediugs  in 
'' bis  •court'"  saie  to  be{gOYerned\^udrr?gulatod  by  the  gen- 
^cal  laws  of  jhbe  state  .applicsible  to  justices  ^f  ibe  peace 
^nd  justioeS'  courts  in  like  or  similar  •qaaes,  we  aJ?e  not 
;auiborjaed  to  asauitte  that  a  right  of  appeal^i2;ists  in  rfav.or 
<tf  the:  parties  «to:tbe  pso^eeding.  S^b  r^his  /inust  be 
^conferred  by  a^ppsiti^e  provision  ^ofsjtabute. 

The  pr<pceedii^gs*wbdchJare  to  be  tgos^Femed  andregiilatod 
.^by  the  £enei:al  lawe  of  tlie  sjtate  applicable  ^to  justices  of  the 
/peace,  etc.,  as  provided  in  said  section, 44,  are  proceedings 
in  tbe>ezeifciseo€»the'«eoocder's  jurjsdiciUop  of  crimes  and 
K>fiEenfle8  4e&[ied  and  made  punishable  by  K>rdiAauces  of 
.the  city;  andibe^ivigbtiQf.^peal  in  favor^ofparties.affected 
by  the  exercise  of  such  jurisdiction  has  ^o  coiMiactioA 
thevewitb  ^whatever.  The  ^effect  of  the .  dause  iin  the 
obarter  xe|erred  rto  is  to  confer  certain  Jurisdiction  upon 
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the  recorder's  court,  and  to  regulate  the  manner  of  its 
exercise;  and  no  inference  can  be  drawn  therefrom,  as  I 
can  discover,  that  the  right  of  appeal  was  intended  to  be 
given  in  favor  of  parties  affected  by  its  exercise.  When 
the  recorder  exercises  the  authority  and  jurisdiction  of  a 
justice  of  the  peace,  under  the  charter  of  the  city,  he  is  pro 
hac  vice  a  justice  of  the  peace;  and  the  provisions  of  the 
justice  code,  giving  a  right  of  appeal  from  judgments  of 
justices'  courts,  apply  to  him  the  same  as  to  any  justice  of 
the  peace;  but  those  provisions  have  no  application  to  his 
judgments  rendered  in  cases  of  violation  of  city  ordi- 
nances. 

The  decision  in  Town  of  La  Fayette  v.  Clark,  9  Or.  226,  is 
decisive  of  the  question  of  the  right  of  appeal  in  this  case. 
The  doctrine  declared  in  that  case  is  sound,  and  this  court 
did  not  intend  to  depart  from  it  in  City  of  Corvallie  v. 
Stock,  12  Or.  391.  In  the  latter  case,  an  appeal  had  been 
taken  from  a  judgment  of  the  recorder  of  the  city  of  Cor- 
vallis  to  the  circuit  court  for  the  county  of  Benton,  and 
been  sustained  by  the  latter  court  upon  the  authority  of 
Sellers  v.  CorvaUis,  6  Or.  273,  which  was  directly  in  point; 
this  court  held,  in  the  case  last  referred  to,  that  the  charter 
of  the  city  of  Corvallis  gave  a  right  of  appeal  from  judg- 
ments rendered  by  the  recorder's  court  in  both  classes  of 
cases;  and  therefore  we  accepted  that  construction  in 
Corvallis  v.  Stock,  although  we  would  not  have  given  it 
such  a  construction  if  the  question  were  res  nova.  We 
did  not,  however,  attempt  to  change  the  rule  announced 
in  Town  of  La  Fayette  v.  Clark,  nor  do  we  see  any  reason 
for  changing  it  atHhis  time.  According  to  this  view,  the 
decision  of  the  circuit  court  herein,  dismissing  the  writ 
of  review,  upon  the  ground  that  an  appeal  was  the  proper 
remedy,  was  erroneous. 

It  becomes  necessary  therefore  to  examine  th«  proceed- 
ings had  in  the  recorder's  court  upon  the  conviction  of 


May,  1889.]         Babtok  v.  La  Grandb.  581 

Opinion  of  the  Court— Thayer,  0.  J. 

the  appellant,  in  order  to  ascertain  whether  or  not  that 
court  exercised  its  functions  erroneously,  or  exceeded  its 
jurisdiction  to  the  injury  of  appellant.  The  writ  of 
review,  like  a  common-law  eertiorarif  merely  brings  up 
the  record;  we  cannot  consider  any  question  of  fact  deter- 
mined by  the  record,  or  any  ruling  made  by  him  in  regard 
to  the  admissibility  of  evidence.  We  have  a  right  to  con- 
sider the  sufficiency  of  the  complaint  upon  which  the 
prosecution  was  based,  and  the  regularity  of  the  con- 
Tiction. 

The  only  question  necessary  for  us  to  consider  in  this 
case  is,  whether  the  complaint  was  sufficient  to  constitute 
a  violation  of  the  ordinance  referred  to  therein,  as  we  are 
of  the  opionion  that  it  was  defective,  and  consequently 
the  recorder  had  no  jurisdiction  to  render  a  judgment  of 
conviction  against  the  appellant.  The  substance  of  said 
ordinance  is  as  follows:  "That  any  person  or  persons 
who  shall  be  guilty  of  any  violent,  riotous,  or  disorderly 
conduct,  or  who  shall  use  any  profane,  abusive,  or  obscene 
language,  in  any  street,  home,  or  place  within  the  city  of 
La  Grande,  whereby  the  peace  or  quiet  of  the  city  is,  or 
may  be,  disturbed,*'  etc.,  "shall,  upon  conviction  thereof 
before  the  recorder,  pay  a  fine,"  etc.  The  complaint 
against  the  appellant  filed  with  the  recorder,  as  will  be 
seen  from  an  inspection  of  it,  does  not  charge  in  what 
particular  place  within  the  city  of  La  Grande  the  disor- 
derly conduct  occurred.  The  common  council  of  the  city 
evidently  did  not  intend  by  the  ordinance  to  subject  per- 
sons to  punishment  for  disorderly  conduct  unless  the  peace 
or  quiet  of  the  city  was  thereby  disturbed;  and  the  act,  in 
order  to  be  punishable,  must  occur  in  a  street,  house,  or 
similar  place  in  the  city. 

The  language  of  the  ordinance,  that  any  person  or  per- 
sons who  shall  be  guilty,  etc.,  in  any  street,  house,  or  place 
within  the  city,  whereby  the  peace  or  quiet  of  the  city  is 


^^  VA»t6n  V.  ttjiQUAjmu.  [Sup.  Ci 

Opiaibtf  of  tfae'CMrt-^'f^J^iJV  a 

or  may  be  <}istt9(tbed,  itf  qualif)rtiig  itx  itetetln^;  it  implies 
that  the  person  mwat  be  gtiilly  undeF  the  cirMmetanee^ 
mentioned;  the  chAtge  ther^re^  in  order  to  be* efficient, 
must  show  that  the  act  was  dot  only  committed^  but  com-^ 
mitted  under  the  circumstances  rendering  it  penal.  Tho 
counsel  for  the  respondent  claims  that  the  terms  ''street/^ 
'* house,"  or  "  place,"  imply  that  the  act  would  bo  punish- 
able as  an  offetise  if  committed  anywheife  in  the  city,  and 
consequently  it  need  nol  be  alleged  m  the  complaint  in 
what  particular  place  in  the  city  it  was  committed.  But 
it  is  a  rule  of  cotistnteffiion  that  general  words  following  an 
enumeration  of  particulars  are  to  have  their  generality 
limited  by  rieferienee  to  tho  prec^ediiagpartieuliir  enumera- 
tion, and  to  be  construed  as' including  only  all  other 
articles  of  the  like  nature  aud  quality.  (Kapalje^s  and 
Lawrence^s  Law  Dictionary,  title  Ejusdem  Genersis.) 
The  word  "plaee/'  therefore,  ad  Used  in  tho  ordinance, 
implies  a  particfular  pkiee  of  similar  character  to  a  street 
or  home. 

There  aro  two  obvioud  reasor^s  why  the  complaint  in 
such  a  case  should  set  out  the  particular  locality  within 
the  city  where  the  aet  was  committed;  one  of  which  is, 
that  the  accused  may  be  definitely  informed  as  to  the 
charge;  and  the  other  is  to  show  that  it  was  committed  in 
such  A  locality  or  place  that  it  would  be  liable  %<y  disturb 
the  peace  and  quiet  of  the  city;  and  unless  the  complaint 
does  show  such  faot>  it  does  not  stttte  ftiets  sufficient  to 
constitute  an  offense  under  the  said  ordinanee. 

The  order  and  judgment  of  the  said  circuit  court  ap« 
pealed  fr<om  will  therefore  be  r^sversed;  and  the  case 
remanded  to  that  court,  with'  directions  tb  reverse  the 
judgment  and  conviction  of  the  said  recorder's  court, 
sought  to  be  reviewed'  under  the  sai^  wi^lt  of  review;  and 
the  appellant  will  be  etititlbd  to  bis  oosts  and  disburse^ 
ments  herein. 
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FlucncB  —  DBPoamofK  bt  Babtt  cr  his  Own  Bihasv — WmraiB. — ▲ 
penon  ^khtk  ia  a  pwA»y  ttk«a  miim  i«  «Im%  compatmtiwilbi^w.  tliiiei^  a^4 
^  deppQKtioii  nMj  b^  t^k^  in  Ids  owb  beh^Jlf  ia  any  of  the  caaeq  specifie^i 
in  BQtction  814,  Hill's  Co(](p^  «|aplica))lQ  t<l  the  oi^unistqiQCies  or  condition  of 
each  ivitnete. 

BaionnoNa  Taxxk  bs  Avmtaai  Pabtt.  -r  Subdiviaicvi  1,  a«6tm  3H  Hilt'e 
Code»  €OAfers.ih«ip^>v<er  aiKl^uithority  on  .either  ipa^ytoani  aptioA  or  pro- 
caeding  to  tal^e  the  deposition  of  *'  the  adverse  party."  It  confers  a  right 
that  has  no  existence  outside  of  this  statttte^  bat  it  in  no  manner  restricts 
tba.  right  of  either  pax^  to  takatha  depesitioB  o£  a^iy  wi^«u  i^,  the  4fffCf 
emunesated  in  tl^  sec^ian. 

BxToarnoN  —  Bill  ok  EzcspnpNS.  —  mie  recital  in  the  bill  of  exertions 
that  a  certain  depositioa  is  made  part  of  it  is  ineflbctnat  for  any  purpose, 
VB]esasaeh,depositioa  isaaaexed  to  tlie  bill  of  ezceplioas^  and  ia  aonif 
manner  nuurked  or  identified  as  an  exhibit. 

MonoN  TOR  Novaurr — Bill  ov  £xcEFnoNs-rS)ViifENCB.~UnleBs  tha  bill 
of  exceptions  shows  upon  its  face  that  all  the  evidence  before  the  jury  at 
the  time  the  mqtioa  toa  noasnit  was  made  is  lachidiMi  thsrein,  this  eoort 
will  not  review  tiie:aet>fni  of  the  coart  below  i^  owtmni\ng  such  motion 

IsaarttpcnoNS  not  WAfSJkimp  bt  FAcra. — Qowever  corsetct.  instrnctions 
may  be  as  abstract  piopositioasof  law,  if  they  are  inapplicable  to  the  fiuts 
hk  evidence  in  the  partieokur  ease,  they  are  properly  refused. 

PfioifusoBT  Nofgg  -T-  iNiyfcunBamwT  FOB  CoLLSOfiQic — Tbeindors«nieiit  of  % 
pvemissory  note  for  c.oI)ectioa  passes  such.ti^e  tQ  the  indprsee  as  will  en- 
able hini  to  eipie  thereon  in  his  own  nanie,  thongh  he  paid  nothing  for  such 
note,  bat  in  such  case  he  wiQ  hold  said  note  sabject  to  the  same  dsfeuet 
li)atoeql4haYaUmxB%d9iAitinthAhiMN)A,^%»<>ngiB^  i^^H^ 

^FJ^Ajjhoni  WiJlowa  County* 

J.  D.  Slater,  for  Respondeiii. 

C  H.  Finn^  for  AffelOant 

St&^9An,  J.— r The  complaint  in  t^is  ciisq  ^opMina  threo 
eomits,  Th€  firat  Ift  qh,  4  negotiable  proiDi^^Oi^  i)ote  mje^de 
by  tho  defendant  to,  Jaqe  Roberts  for  tlQ5,  dat^  August 
22,  1^81,  and  du^  one  year  after  date,  and  indorsed  and 
delivered  by  the  payee  to  the  plaintift  on  the  twenty-eigbMi 
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day  of  July,  1881.  Ou  this  note  two  payments  are  alleged: 
Interest  up  to  June  12, 1884,  and  twenty-two  dollars  paid 
January  22,  1887.  The  second  cause  of  action  is  on  a 
non-negotiable  note  for  $115.50,  dated  July  15, 1882,  pay- 
able to  Jane  Roberts.  It  is  alleged  that  this  note  was  sold, 
assigned,  and  transferred  to  the  plaintiff  by  the  payee  on 
the  twenty-eighth  day  of  July,  1887,  for  a  valuable  con- 
sideration, and  it  is  alleged  that  the  interest  had  been 
paid  thereon  up  to  June  12,  1884.  The  third  cause  of 
action  is  on  a  negotiable  promissory  note  dated  October 
5, 1881,  for  $175,  and  interest  at  ten  per  cent,  and  due  one 
year  after  date.  It  is  alleged  that  the  interest  was  paid 
on  this  note  up  to  the  twenty-sixth  day  of  December,  1885^, 
and  the  further  sum  of  $176.19  paid  thereon  September 
13, 1887. 

The  answer  to  the  first  cause  of  action  denies  the  in- 
dorsement to  the  plaintiff,  and  then  alleges  payment  of 
said  note  to  Jane  Roberts  before  August  1,  1884.  The 
answer  to  the  second  cause  of  action  is  a  denial  of  the 
execution  of  the  note  therein  set  out,  "  except  as  specially 
admitted ,''  and  then  payment  is  alleged  to  Jane  Roberts 
on  the  first  day  of  August,  1884.  The  execution  of  the 
third  note  is  also  denied;  but  the  answer  is  silent  as  to 
the  payments  thereon  alleged  by  the  plaintiff.  The  answer 
then  alleges  that  on  or  about  June  20, 1884,  the  defendant 
paid  Jane  Roberts,  the  alleged  payee  of  the  first  two  notes 
sued  on,  the  sum  of  $353  in  full  of  all  demands  against 
the  defendant  and  in  her  favor,  including  all  notes,  ac- 
counts, and  claims  then  held  or  owned  by  said  Jane  Rob- 
erts against  him,  and  set  out  and  mentioned  in  plaintiff's 
complaint,  and  while  she  was  the  holder  thereof,  and  in 
full  of  all  accrued  interest  thereon,  and  that  she  then  and 
there  undertook  and  agreed  to  cancel  the  same  and  all 
demands  alleged  and  pretended  to  be  transferred  by  her 
to  the  plaintiff.     It  is  then  alleged,  in  substance,  that  Jane 
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Roberts,  between  the  first  day  of  May,  1882,  and  the  tbir-^ 
tieth  day  of  July,  1884,  became  and  was  indebted  to  the 
defendant  in  the  sum  of  $353  for  services,  board,  washing, 
and  pasturage,  all  of  which  were  furnished  to  and  for  her 
at  her  special  instance  and  request,  and  that  said  Jane, 
agreed  and  promised  to  pay  the  same,  which  said  counter- 
claim  became  due  and  payable  prior  to  the  twentieth  day 
of  June,  1884,  and  that  the  same  remains  due  and  payable, 
except  $108  paid  prior  to  July  2, 1887,  and  that  said  Jane 
agreed  to  and  with  defendant  that  said  $353  and  interest 
should  be  used  in  the  satisfaction  of  her  claims  against 
the  defendant,  including  all  those  sued  on  herein. 

Defendant  demands  judgment  for  costs,  and  that  the 
notes  mentioned  in  complaint  be  canceled  and  declared 
satisfied  and  delivered  to  the  defendant.  The  reply  denies 
the  new  matter  in  the  answer.  A  trial  resulted  in  a  ver- 
dict and  judgment  in  favor  of  the  plaintiff  for  the  sum  of 
$153.50,  from  which  judgment  the  defendant  has  appealed 
to  this  court. 

The  appellant  has  assigned  in  his  notice  of  appeal  the 
following  errors  upon  which  he  intends  to  rely:  1.  Error 
in  the  court  in  allowing  the  plaintiff's  depositions  to  be 
read  upon  the  trial;  2.  In  permitting  interrogatories  6, 
8,  9,  10, 11,  13,  and  14  of  the  deposition  of  John  Roberts 
to  be  read  in  evidence  to  the  jury,  —  each  of  said  inter- 
rogatories is  copied  into  the  notice  of  appeal  under  this 
assignment,  but  the  answers  given  thereto  nowhere  appear 
in  the  notice;  ^.  In  overruling  the  appellant's  motion  for 
a  nonsuit;  4.  In  refusing  to  give  the  jury  this  instruc- 
tion: ''The  jury  are  instructed  that  when  a  deposition  is 
taken  ex  parte,  though  after  notice,  and  the  witness  there- 
after was  not  subjected  to  cross-examination,  the  language 
used  by  him  would  be  suspiciously  regarded";  5.  In  refus- 
ing to  give  the  jury  this  instruction:  "The  jury  are 
instructed  that  when  a  promissory  note  is  assigned  without 
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consideration  tfaaTefory.  ih»  emignte  ieiawk  it  as  a  mero 
ToluQteer,  and  holds  it  aulQeot  to  all  its  infirmities,  the 
9ame  as  if  he  had  aictual  notice  of  tbeoi  at  the  time  of 
the  assign  meat'';  6.  In  reluaiixg  this  instruction:  ''If  the 
jury  believe,  ttom  iher  evidence,  that  the  plaintiff,  before 
he  purchased  said  notea^  knew,  or  as  an  ordinarily  pru^ 
deni  man  had  season  to  believe,  from  circumatancea 
brought  to  his  knowled{»e  before  he  purchased  it,  that  the 
defendant  had  or  elaimad  to.  have  a  defense  to  said  note, 
or  to  some  part  of  it>  then  the  plaintiff  is  uot  an  innocent 
holder  of  said  note,  thetre  being  evidenee  of  auch  knowU 
edge  offered  by  the  defendant  at  the  trial";  7*  In  refusing 
this  instruction:  **If  the  jury  believe,  from  the  evidence, 
that  the  plaintiff^ ia  not  an  innocent  holder  of  said  note^  a# 
explained  in  these  instructions,  then  the  defendant  ia 
entitled  to  set  up  the  same  defense  to  it  that  he  could  have 
set  up  if  the  suit  had  been  brought  by  the  payee  of  said 
notes^";  8.  In  instructing  the  jury,  in  substance,  that  the 
indorsement  of  a  note  for  collection  gave  the  indorsee 
such  title  thereto  as  enabled  him  to  sue  thereon  in  his 
own  name.  We  will  now  proceed  to  notice  such  of  these 
assignments  of  error  as  are  deemed  important, 

1.  The  first  error  relied  upon  by  the  appeRant  is  the 
introduction  of  the  deposition  of  the  plaintiff,  John  Rob* 
erts.  The  testimony  of  this  witness  was  taken  by  depoai* 
iion  and  offered  and  admitted  on  the  trial  ia  his  owa 
behalf,  and  the  appellant'a  contention  now  is,  that  the 
plaintiff's  deposition  could  not  be  taken  in  his  own  behalf, 
Thia  depends  upon  the  construction  to  be  given  certaiu 
sections  of  the  code..  Section  709  defines  who  ia  a  witness 
as  follows:  ^'Section  709.  A  witness  is  a  person  whose 
declaration  under  oath  or  affirmation  is  received  as  evi« 
dence  for  any  purpose,  whether  such  declaration  be  made 
on  oral  examination  or  by  deposition  or  affidavit^'  And 
eection  710  authorizes  all  persona  to  be  witnesses,  except 
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as  otherwise  provMeKl  in  title  3,  i^h^,  hafiiig  trrgan^  of 
sense,  can  perceirev  and,  perceiving,  can  make  known  their 
perceptions  to  othevs.  Therefore,  neither  parties,  nor  other 
persons  who  have  an  interest  in  the  event  of  an  action, 
suit,  or  proceeding,  are  excluded,  nor  those  who  have  been 
convicted  of  crime^  nor  persons  oo  account  of  their  opin- 
ions or  religious  belief.  Section  814  of  the  code  provides: 
''The  testimony  of  a  witness,  in  this  state,  may  be  taken 
by  deposition,  in  an  action  at  law,  at  any  time  after  the 
service  of  a  summons  or  the  appearance  ef  the  defendant; 
and  in  a  special  prt>ceeding,  after  a  question  of  fact  has 
arisen  tlierein  in  the  fbUowing  cases:  1.  When  the  wit- 
ness is  a  party  to  the  action  or  proceeding  by  the  adverse 
party;  2.  When  the  witdess's  residence  is  such  that  he  is 
not  obliged  to  attend  in  obedience  to  a  subpoena,  as  pro<» 
vided  in  section  795;  3,  When  the  witness  is  about  to 
leave  the  county  and  go  more  than  twenty  miles  beyond 
the  place  of  trial;  4.  When  the  witness,  otherwise  liable 
to  attend  the  trial,  is  nevertheless  too  infirm  to  attend.'' 

There  is  no  doubt  thai  before  a  deposition  can  be  read, 
it  must  have  been  taken  punsuant  to  some  provision  of 
this  section,  if  taken  in  the  state;  but  I  am  unable  to  agree 
with  the  appellant's  construction  that  where  tbe  witness 
is  a  party  to  the  action,  his  deposition  can  only  be  taken 
by  the  adverse  party.  The  proper  construction  of  these 
provisions  of  the  code  does  not  seem  to  be  free  from  diffi*. 
culty,  but  I  SLTU  inclined  totheopinion  that  subdivision  1 
of  section  814  grants  a  right  to  either  party  to  compel  his 
adversary  to  give  his  deposition.  This  right  has  no  exist- 
ence independent  of  this  statute,  and  its  sole  purpose  was 
to  declare  and  secure  that  right.  It  was  this  and  some 
other  si  milar  provisionsin  the  code  that  have  rendered  bills 
ef  discovery  absolute,  or,  at  least,  that  were  designed  to  take 
their  place,  and  to  extend  the  field  of  inquiry  from  suits 
iu  equity  to  actions  at  law.    A  person  by  being  a  party  to 
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an  action  is  not  deprived  of  the  right  to  be  a  witness,  and 
the  testimony  of  any  witness  may  be  taken  by  deposition 
in  the  cases  specified  in  section  814.  It  does  not  affirma- 
tively appear  from  the  bill  of  exceptions  under  what  par- 
ticular clause  of  this  section  the  deposition  was  taken.  It 
is  silent  on  that  subject,  but  we  must  intend  on  this  appeal, 
if  the  plaidtiff  could  give  his  deposition  at  all  in  his  own 
behalf  that  he  did  so  under  some  one  of  the  subdivisons 
of  said  section.  I  think  therefore  that  the  first  assign- 
ment of  error  cannot  be  sustained.  This  construction  is 
adopted  with  the  less  hesitancy,  for  the  reason  it  is  the 
one  which  has  been  generally  accepted  and  acted  upon  by. 
the  bench  and  bar  in  this  state  ever  since  the  code  was 
enacted,  but  no  reported  case  can  be  found  wherein  this 
precise  question  has  been  considered  by  this  court. 

2.  The  second  assignment  of  error  relates  to  several 
questions  which  it  is  said  are  contained  in  the  deposition 
of  John  Roberts.  It  cannot  be  overlooked  that  the  objec- 
tion is,  that  the  court  allowed  the  questions  to  be  read. 
The  objection  does  not  include  the  answers  to  such  ques- 
tions. I  think  it  would  be  conceded  that  if  the  answers 
to  the  questions  were  not  read,  the  questions  were  harmless, 
— the  questions  without  the  answers  could  not  possibly 
have  injured  the  appellant.  But  we  do  not  wish  to  dispose 
of  this  objection  on  any  merely  technical  ground  if  it  can 
be  avoided.  We  have  therefore  endeavored  to  look  into 
the  deposition  itself  to  see  what  aid  might  be  derived  from 
that  source,  but  find  ourselves  unable  to  do  so,  for  the 
reason  the  deposition  is  not  made  a  part  of  the  bill  of  ex- 
ceptions. It  is  true  the  bill  of  exceptions  recites  that  the 
"  deposition  is  made  a  part  of  the  bill  of  exceptions,"  but 
that  alone  will  not  suffice.  To  become  a  part  of  the  record^ 
it  must  be  either  copied  into  the  bill  of  exceptions  or 
attached  to  the  same  as  an  exhibit,  and  marked  so  thai 
the  same  may  be  identified.     {Morrison  v.  Crawford,  7  Or, 
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472.)  What  is  claimed  to  be*  the  deposition  of  the  plain- 
tiff in  this  case  is  not  even  attached  to  the  bill  of  excep- 
'  tions,  but  is  copied  and  sent  up  with  a  large  mass  of  other 
useless  matter.  We  cannot  therefore  determine  whether 
the  answers  to  those  questions  were  prejudicial  to  the 
appellant  or  not. 

3.  The  third  assignment  of  error  is  equally  untenable. 
Having  reached  the  conclusion  that  the  depositions  are 
no  part  of  the  bill  of  exceptions,  we  cannot  review  the 
ruling  of  the  court  in  refusing  to  grant  a  nonsuit. 

4.  The  fourth  assignment  of  error  was  not  insisted 
upon  in  the  argument,  and  will  not,  therefore,  be  further 
noticed,  except  to  say  that  the  instruction  asked  was 
properly  refused.  It  was  in  the  nature  of  a  comment  on 
the  evidence,  which  the  court  could  not  have  properly 
made.  This  was  evidence  which  it  was  the  peculiar  prov- 
ince of  the  jury  to  weigh  and  consider. 

5.  The  instruction  mentioned  in  the  fifth  assignment 
of  error  was  also  properly  refused.  However  appropriate 
in  a  proper  case,  it  had  no  application  to  the  facts  dis- 
closed by  this  record.  Neither  the  pleading  nor  the  evi- 
dence, so  far  as  appears  from  the  record,  point  out  any 
infirmities  in  these  notes.  There  was  no  claim  on  the 
part  of  the  plaintiff  that  he  was  protected  against  any  de- 

.  fense  the  defendant  could  have  made  against  the  original 
payee  of  the  notes,  and  therefore  this  instruction  was  inap- 
plicable. Whatever  defense  the  defendant  had  was  set  up 
in  his  answer,  and  was  passed  upon  by  the  jury.  It  does 
not  appear  that  the  fact  that  the  notes  were  sued  upon  by 
4tn  indorsee  in  any  manner  embarrassed  or  hindered  the 
defendant  in  making  his  defense,  and  we  must  therefore 
hold  there  was  no  error  in  refusing  this  instruction. 

6.  The  same  remarks  dispose  of  the  sixth  and  seventh 
assignments  of  error. 

7.  The  eighth  assignment  of  error  presents  the  question 
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whether  or  not  tbe  indoFsement  of  a  firomdasory  note  for 
the  purposes  of  collection  passes  such  title  as  enables  the 
indorsee  to  sue  thereon  in  his  on^n  nanie,  anid  we  are  of 
the  opinion  that  it  does.  (2  Bandolp^h  on  Oommercial 
Paper,  sees.  726,  735;  V«n  6antvo€NEd'is  Pleading,  115.) 
The  latter  authority  thus  states  the  principle:  ''The  holder 
of  a  promissory Tfeote  ispceanmed  to. he  tlieiowner  and  real 
party  in  interest  within  the  meaoiiiig  of  the  code.  The 
production  of  theaiote  And  proof  of  aignatwre  of  the  maker 
and  indorser  is  sufficient,  witboot  «heifiatg  value  given, 
even  though  the  note  was  received  laftor  tdtie.^ 

It  follows  that  tbe  Judgment  of  tfaeiconrt  helow  must  be 
affirmed. 


fg  ^1  [Filed  »t  Pendleton,  May  14,  19&^.} 

JASPER,  {Ik&pom>xkt,  if.  JASPJSBi  Apbellant. 

A  Wizx  18  DBfnm>  vo^ve  the  Imbal  DBOuuuffiDH^itf'*  imui's  intentMn 
which.he  Willa  to  iMpctrformedafterfhis deifth. 

In  Comstruing  Wills,  rRB  Rhlv  is,  that  thb  iNTnmoN  mtot  Gotxen, 
provided  it  be  contisteat  with  law;  Imt  ia  aeoertailiiiig  what  tbe  intentioa 
i%  the  worde  naed^re  to  be  taken  aooordiag  to  their  meaning,  aa  gathenad 
from  the  consideratien  of  the  ^Rffbole  inatraneni  and  a  compariaon  of  ita 
Tarioos  parte;  and  this  is  often  aided  byaxtrinsieciivainBtanoeaanrroand- 
ixig  its  ezecittion,  in  revealing  more  clearly  the  motive  or  intention  whieh 
may  be  reasonably  supposed  *to  have  inflneBeed^the  'testator  in  the  dispoai* 
tion  of  his  property. 

Whxrk  ▲  Will  Provided  that,  after  the  .  Payxxst  or  vhe  Debts  ah d 
Legacies  Specified,  the  residue  of  all  the  testator*s  property  was  to  be 
'held  in  trust  for  a  certain  period,  and  t>ttt  of  the-reuts  and  profits  to  be  eal- 
looted  therefrofa  the  eKecntors/WBre  to  p^y^torthe  ^idow  such  snm  «r  isuas 
M  may  be  necessary  for  the  support  of  snch  .widow  and  ,the  aupport.aad 
education  of  the  minor  children,  and  the  county  oonrt^  before  such  debts 
were  paid,  and  irliile  the  estate  was  still  unsettled,  ordered  the  ezecutota 
to  .pay  a  tatbtun  mam  for  sneh  snppett  and  •wstrthewnce;  Md^  that  pa 
.under  'the  will  the  executors  .were  not  to  pay  anch  sum  or  suns  for  that 
purpose  until  the  residue  was  ascertained  and  the  trust  invested,  the 
court  was  not  authorised  to  make  the  order,  ffetd  further  (by  Lord,  J.» 
Thayer,  C.  J.^ooaanTT-^g),  that  the  duty  to  pay  ddlts  and  lagsciea  waa 
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MVietly  eteMitMkl,  a&d  :«httt^h«k«lrfa*traiiAMn,  mod  Uie  property  ^skea 
•on  tnut  for^he  j^nrpOMs  speoified,  Ibo  eaBcnton  4)ecaine  trnstees  ezda- 
■ively,  and  the  jorisdiotion  Uiere«fter  wm  in  equity. 

T.  H.  Cfaii^Of(24tndjR.J2ciM^  for 'Respondeat 

•T.  D.  Plater,  for  Appellant. 

LoiEtD,  J.— This  is  an  appeal  tfowi  fbe  order  of  th» 
eonnty  court  of  Union  County/iaaking  certain  allowances 
tmder  a  will  of  M.  Jasper,  t)f  tbat  county,  for  tbe  support 
and  mcdntenance  of  bis  wife  MtA  two  minor  children, 
which  the  defendant,  as  e:s:erat«T,  4id  not  fully  comply 
-witib,  and  upon  a  subsequent  petition, 'oit«tiH>n  was  issued 
for  him  to  show  ctttrse-why  the  onpder  had  mot  been  obeyed^ 
etc.  Briefly,  the  farts  are  these:  M.  JFasper  died  April  9, 
HS&5,  leaving  a  will,  wliieh "was  dtily  probated,  and  in  which 
he  named  as  e&ecutor  W.  R.  Jasper  and  Gteorge  G.  Gray. 
On  petition,  W.  R  Jasper  was  appointed  sole  e^eoutor 
of  the  will.  Subseqfuently,  the  plaintiff  filed  her  petition, 
-setting  fort^i  that  she  wa^  the  widow  of  M.  Jasper,  deceased, 
and  that  under  his  will  she  was  ^entitled  to  her  support 
and  the  ^pport  of  her  two  minor  children,  and  on  July 
6, 1887,  the  county  court  made  an  order  requiring  the  de- 
i^dant,as  such  executor,  to  pa(yto  the^defendaut  the  sum 
-of  six  hundred  dollars  per  annum  for  the  year  commen- 
dng  April  9,  1887,  for  such  support  amd  maintenance. 
The  defendant  not  fully  complyfeg  'With  such  order,  on 
December  '8,  1887,  the  plaintiff,  by  petition  upon  tbe 
facts  therein  stated,  prayed  that  the  defendant,  as  such  ex- 
ecutor, might  be  required  to  show  ctfuse  Mrby  he  'had  not 
oomylied  with  such  order.  In  respan>se  to  such  citation 
upon  such  petition,  the  defendant  appeared  and  demurred, 
which  the  court  overruled,  whereupon  <he  unswered,  which 
not  proving  satisfactory  to  the  court  upon  the  hearing,  he 
vas  ordered  to  comply  with  the  original  order  made  herein, 
etc.    An  appeal  was  taken  to  the  circuit  court,  and  the 
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order  of  the  county  court  was  affirmed,  making  the  allow- 
ances as  aforesaid  under  the  will^  and  from  that  order  or 
decree  of  affirmance  this  appeal  is  taken. 

The  question  to  be  determined  is,  Had  the  county 
court  jurisdiction  to  make  the  oriSer  of  July  6, 1887,  re- 
quiring the  defendant,  as  executor  of  the  will  of  M.  Jasper, 
deceased,  to  pay  to  the  plaintiff,  as  his  widow,  the  sum 
of  six  hundred  dollars  per  annum  for  the  support  and 
maintenance  of  herself  and  children?  It  is  agreed  by 
counsel  that  the  proper  determination  of  this  question 
depends  upon  the  construction  to  be  given  to  certain 
clauses  in  the  will  of  M.  Jasper,  deceased.  The  will  begins 
by  devising  a  certain  tract  of  land,  known  as  the  Trimble 
farm,  and  described  therein,  to  the  plaintiff,  'Ho  have  and 
to  hold  the  same  as  long  as  she  remains  my  widow,  or 
until  my  two  minor  children,  Frank  C.Jasper  andWillard 
Jasper  shall  reach  the  age  of  twenty-one  years."  There 
then  follows  several  bequests  to  his  other  children  of  the 
sum  of  ten  dollars  each,  and  to  one  of  them  a  certain 
horse,  called  Black  Hawk. 

Now  come  the  provisions  under  which  the  support  is 
claimed,  and  out  of  which  the  controversy  arises.  It  is 
this:  ''After  the  payment  of  my  debts  and  the  legacies 
hcTeinbefore  mentioned  and  given,  I  give  all  the  residue 
of  my  estate,  both  real  and  personal,  of  every  kind  and 
nature,  including  the  remainder  in  the  lands  hereinbefore 
mentioned,  as  given  and  bequeathed  to  Emily  Jane  Jasper, 
after  the  termination  of  her  said  estate  in  said  lands,  to 
my  executors,  to  hold  and  to  keep  and  collect  the  rents 
and  profits  of  said  property  until  my  two  minor  children, 
Frank  C.  Jasper  and  Willard  Jasper,  shall  reach  the  age 
of  twenty-one  years;  and  my  executors  shall  pay  out  of 
the  income  from  my  said  property  to  Emily  Jane  Jasper, 
yearly,  such  sum  or  sums  as  may  be  necessary  for  the 
support  and  maintenance  of  said  Emily  Jane  Jasper,  and 
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the  education  aud  euppor^  of  my  two  minor  children, 
Frank  C.  Jasper  a^d  WiJJard  Jasper^  iis  long  as  said  Emily 
Jane  Jasper  remains  ;Eay  widow,  or  until  the  two  minor 
children,  Frank  C.  Jasper  and  Willarcji  Jasper^  become  of 
age;  and  to  pay  sucl^  ^um  or  sums  as  may  be  necessary 
for  the  education  and  support  of  said  waors  in  case  of 
the  death  or  mafriage  of  Smily  Jane  Jiasper,  until  the 
minors  have  reached  the  age  of  twidAty-one  yejars;  an4  to 
pay  out  of  the  incon^^  Oif  said  property  to  Nancy  Catberine 
Jasper,  yearly,  such  sum  or  sums  as  may  be  necessary  for 
her  support  and  m^aiutenance  as  long  as  she  remains  uu- 
married,  or  until  the  ,two  minor  x^hi^dren  hereinbefore 
Dientioned  have  ^^ached  the  age  of  twenty-onie  years. 
When  my  two  minor  children,  Frank  0.  Jasper  and  Wil- 
]iaf  d  Jasper,  whose  ^ges  are  now  jcespectiyelj  eight  and  six 
years,  reach  the  agf  of  twentyone  years,  or  in  case  of  the 
death  of  either^  when  the  other  arrive^s  at  that  age^  or  in 
4^ase  both  die  before  reaching  that  age,  .then  at  the  death 
of  bpth,  my  executors  are  to  divide  the  residue  and 
remainder  of  all  my  property  and  estate  bietwc^en  all  my 
jchildren  and  ray  wife,  ]Smily  Jane  Jasper,  ahare  and  share 
alike,  if  my  said  wife  shall  be  living  at  the  time  of  the 
division  of  said  prpperty.  And  I  hereby  appoint  as  the 
executors  of  this  my  las]b  will  and  test^iment  William 
Kobert  Jasper  and  George  6.  Gray.  And  it  is  my  request 
jBLnd  instruction  that  said  executors  sell  t^id  dispose  of  the 
property  placed  in  their  hands  by  this  instrument  when 
it  is  to  the  best  intjBrests  of  the  estate  to  do  so,  and  it  is 
my  further  request  that  the  lands  known  as  the  Reeves 
j>lace  be  held  uutil  the  final  distributiou  of  my  estate, 

Jn  construing  wills,  the  principle  is  fa^niliar  and  well 

,Widerstood  that  the  intention  must  govern.    A  will  is 

defined  to  be  ^'tbe  legal  declaration  of  .a  man's  intention 

jwl^ich  he  wills  to  be  performed  afteir  jhis  death/'    (2  Bla. 
xvn.o».-a$ 
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Com.  499.)  And  Chief  Justice  Marshall  said:  "The  first 
and  great  rule  in  the  exposition  of  wills,  to  which  all 
other  rules  must  bend,  is,  that  the  intention  of  the  testator 
expressed  in  his  will  shall  prevail,  provided  it  be  consist- 
ent with  the  rules  of  law."  ( Smith  v.  Bell,  5  Pet.  68. )  To 
ascertain  what  the  intention  is,  we  must  take  the  words 
used  according  to  their  meaning,  as  gathered  from  a  con- 
sideration of  the  whole  instrument  and  a  comparison  of 
its  various  points.  And  this  is  often  aided  by  extrinsic 
circumstances  surrounding  its  execution,  and  showing  the 
situation  of  the  parties,  whereby  light  is  thrown  on  the 
motive  or  the  intention  which  may  be  reasonably  sup- 
posed to  have  influenced  the  testator  in  the  disposition  of 
his  property. 

In  the  case  at  bar,  however,  we  are  confined  solely  to  a 
construction  of  the  instrument  according  to  the  words 
used,  viewed  as  a  whole,  as  the  record  discloses  no  ex- 
trinsic facts  by  which  the  language  of  the  will  in  the 
discovery  of  its  meaning  can  be  aided.  Nor  can  much 
assistance  be  gained  by  decided  cases,  so  diverse  are  the 
terms  of  such  instrument,  and  so  varying  are  the  facts  in 
which  they  originate.  So  that  it  has  been  well  and  truly 
said  that  cases  on  wills  may  guide  us  to  general  rules  of 
construction;  but  unless  a  case  cited  be  in  every  respect 
directly  in  point  and  agree  in  every  circumstance,  it  will 
have  little  or  no  weight  with  the  court,  who  will  always 
look  upon  the  intention  of  the  testator  as  the  pole-star 
to  guide  them  in  the  construction  of  wills.  (Smithy.  BeU, 
supra.) 

Now,  turning  to  the  will,  let  us  ascertain,  from  an  ex- 
amination of  it|  when  it  is  that  the  executors  are  required 
to  pay  out  of  the  income  of  the  testator's  property  such 
sum  or  sums  as  may  be  necessary  to  furnish  a  support  to 
the  plaintiff  and  the  minor  children;  for  until  that  duty- 
is  devolved  upon  the  executors  by  the  will^  no  court  is  ao- 
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thorized  to  require  its  payment,  and  if  it  does  so,  its  order 
is  a  nullity:  Preliminarily,  it  may  be  said  that  counsel 
concur  in  the  construction  of  the  will  that,  after  the  pay- 
ment of  the  debts  and  legacies,  the  executors  hold  the 
property  mentioned  in  trust  for  the  purposes  specified,  but 
they  disagree  as  to  the  character  or  capacity  in  which  they 
hold  the  same  in  trust. 

^y  reference  to  the  provisions  of  the  will  already 
referred  to,  it  will  be  observed  that  it  is  "after  the  pay- 
ment of  my  debts,  and  the  legacies  hereifibefare  mentioned 
end  given,"  that  the  testator  gives  all  the  residue  of  his 
property,  both  real  and  personal,  to  his  executors.  It  is 
only  when  the  executors  have  paid  his  debts  and  these 
legacies  before  mentioned  that  the  residue  can  be  ascer- 
tained,  which  is,  by  the  terms  of  the  will,  to  be  vested  iiji 
trust  in  his  executors  for  the  purposes  specified;  and  the 
legacies  here  referred  to  cannot  mean  any  legacies  or 
charges  which  are  to  be  paid  out  of  the  income  of  the 
residue  of  his  property  which  such  executors  are  to  hold 
in  trust.  When  these  are  paid, — the  debts  and  legacies 
before  mentioned, — whatever  else  is  fastened  on  the  resi- 
due of  the  property  with  which  the  executors  are  invested, 
and  to  be  paid  out  of  it  on  its  income,  only  commences 
when  such  residue  is  ascertained,  or,  in  other  words, 
"after  the  payment  of  the  debts  and  the  legacies  before 
mentioned."  This  must  be  so,  not  only  according  to  the 
natural  order  of  things,  but  according  to  the  plain  lan- 
guage of  the  will  so  far  as  we  have  gone.  Now,  what  is 
the  object  of  putting  this  residue  of  his  property  in  trust 
ill  the  executors  of  his  nomination,  so  far  as  it  relates  to 
the  purposes  we  are  considering? 

The  will  says  that  the  testator  gives  the  residue  of  his 
property,  both  real  and  personal,  to  his  executors, "  to  hold 
and  keep,  and  to  collect  the  rents  and  profits  of  said  prop- 
erty" until  the  minor  children,  whose  ages  then  wer^ 
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respeetiveljr  six  and  eiglit  years^  eball  reach  the  age  of 
tweBty-on«  years,  and  that  ''my  execuiora  shall  pay  out  of 
the  income  from  my  said  property  [now  the  residue]  to 
Emily  Jane  Jasper  {the  plaintiff  3,  yearly*  such  aqm  or  su  ms 
as  may  be  necessary  for  the  mainteaanoe  and  support  of 
said  Emily  Jaae  Jasper,  aud  the  education  and  eupport  of 
my  two  minor  children,"  etc.  Plainly,  the  ot>jeet  of  this 
trust  for  the  time  specified,  so  fax  as  it  inelates  to  Ihe 
plaintiff,  was  to  enable  the  executors  %o  e«rry  put  the  in- 
tention of  the  testator  ia  her  behalf,  by  providing  them 
with  the  necessary  means  to  furnish  thesupport  and  main* 
tenence  his  will  contemplated.  As  it  is  only  tbe  i^sidue  of 
the  estate,  both  real  and  persotual,  which  tbe  executor  takes 
in  trust  uoder  the  tenss  of  the  will,  ai>d  from  wliich  they 
Are  then  authorized  to  collect  the  rents  and  pro(E»ts,  it  can 
only  be  out  of  the  income  dieriYed  from  such  rents  ^ad 
profits,  and  collected  from  such  propierty  eo  held,  that  the 
exeootors  can  pay  such  sum  or  sums  as  sivaj  be  i^eceseary 
for  the  support  of  the  ^plaintiff  and  the  euj^ort  and  educa- 
tion of  tlM  minor  children.  It  must  be  manifest,  then^ 
ihat  the  support  and  mainienaiiee  intended  by  the  testator 
to  be  giTon  to  his  wifo  and  minor  chtld^ea  d«mi»c  the 
period  of  the  traat  dedared  in  the  will  could  not  be  paid 
until  the  residue  was  ascertained  by  the  payment  of  tbe 
debts  and  l^acies  specified^  The  8iiiibject*n)atter«  while  it 
may  liave  existed,  was  not  tangiUe  as  such,  and  capable 
of  being  made  effoeti^e  in  carrying  out  the  iJiteniioa  of 
the  testator,  until  the  debts  and  legaciee  were  paid  and 
ihe  Teeidue  of  the  property  aaeertained,  out  ef  which  the 
income  was  io  be  deori^ed  to  furnish  tiie  is«^[i^rt  and 
maintenance  given  by  the  wilL 

Ae  tbe  record  disclpsea  that  ihe  debts  were  sot  paid, 
'Bind  the  estate  is  ivtiH  unsettled,  it  naoeissarily  neauUs  that 
ihe  residue  of  the  lestate  lo  be  held  in  trust  is  not  defi- 
nitely asoertsined  from  which  auch  ioeofae  is  to  be  de- 


May,  IdSO.J  jAvnx  v.  JAffina.  587 

rivedy  andy  aceording  fo  the  terma  of  the  willi  to  be  paid 
by  the  exeoutord  to  thei  plaintiff  in  such  eTim  or  sums  as 
may  be  necessary  for  sttch  support  and  education  as 
specified,  and,  consequently,  that  the  time  for  its  payment 
had  not  yet  arrived  when  the  order  was  inade,  and  that 
such  order  waa  therefore  prematurely  made  and  cannot 
be  upheld.  Bui  wliile  we  all  agree  that  no  courts  under 
the  terma  of  the  will,  would  be  authorized  to  make  such 
order  until  the  debts  and  legacies  before  mentioned  are 
paid,  and  necessarily  in  the  result  reached  that  the  order 
is  nugatory,  and  must  be  reversed,  yet  we  disagree  as  to 
the  capacity  in  which  such  executors  held  such  property 
in  trust,  and  the  court  which  is  to  exercise  control  over 
them  after  such  residue  is  ascertained. 

It  is  the  opinion  of  the  writer  that  wheli  the  residue  of 
the  property  is  taken  in  tru^t,  the  executors,  although 
named  as  such  in  the  will,  are  testamentary  trustees,  and 
the  jurisdiction  over  them,  and  the  estate  held  in  trust 
by  them,  belongs  exclusively  to  the  equity  jurisdiction. 
According  to  my  view,  the  duty  to  pay  debts  and  legacies 
is  strictly  executorial,  and  when  this  is  fully  performed 
or  accomplished,  and  the  property  is  taken  in  trust  by 
them  for  the  purposes  specified,  itnd  others  thereafter 
mentioUDd  in  th«  will,  they  are  trustees,  and  not  execu- 
tors,  and  subject  to  equity,  and  not  to  probate  jurisdic** 
tion. 

The  will  clearly  contemplates  a  period  of  time  when 
there  shall  be  a  separation  of  functions  and  duties, — 
when  the  duties  of  the  executors  a»  such  shall  end,  and 
when,  by  reason  of  the  trust  invested  in  them  by  force  of 
the  will,  tfaey  shall  assume  exclusively  the  character  of 
trustees.  {CoTiklin  v.  Edgerion,  21  Wend.  438;  Painter  v. 
Clarke,  18  Met.  220;  WilU  v.  C(wper,  2  Ohio,  124;  Knight 
V.  Loamis,  80  Me.  204;  Layten  v.  Damdsan,  95  N.  Y.  265; 
Smith  V.  McConnellf  17  111.  135;  Vardeman  v.  Ross,  36 
Tex.  Ill;  Qreenough  v.  Wills,  10  Cush.  576.) 
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The  language  of  the  will  is:  "After  the  payment  of  my 
debts,  etc.,  I  give  all  the  residue,  both  real  and  personal, 
.  .  •  .  to  my  executors,"  etc.  Here  are  words  of  direct  de- 
vise of  the  legal  estate  to  the  executors,  who,  after  perform- 
ing the  duties  of  the  trust  confided  to  them  in  respect  to 
the  plaintiff  and  minor  children,  are  '*  to  sell  and  dispose 
of  the  property  placed  in  their  hands  by  this  instrument, 
when  it  is  the  best  interest  of  the  estate  to  do  so,''  when 
the  time,  under  the  will,  for  distribution  comes. 

It  results,  according  to  my  view,  that  the  county  court 
is  without  jurisdiction  to  make  any  order  in  the  premises, 
but  that  when  the  residue  is  definitely  ascertained,  and 
the  trust  vested,  the  duty  of  collecting  the  rents  and 
profits,  and  of  paying  tho  sum  or  sums  necessary  to  sup* 
port  the  plaintiff  and  the  minor  children,  is  devolved 
upon  the  holders  of  the  trust,  —  the  trustees, — and  the 
jurisdiction  over  the  estate  so  held  in  trust  and  of  the 
trustees  is  wholly  of  equity  cognizance. 

It  is  due,  however,  to  say,  although  there  is  other  pro- 
vision made  in  the  will  for  the  plaintiff,  that  the  testator 
evidently  contemplated  a  speedy  settlement  of  bis  estate 
by  the  payment  of  his  debts  and  the  legacies  mentioned 
and  bequeathed,  so  that  the  residue  of  the  estate  from 
which  such  support  is  to  come  may  be  definitely  ascer* 
tained  and  be  devoted  to  the  purposes  specified;  yet  it  was 
indicated  at  the  argument  that  there  had  been  unne^s-  - 
sary  delay,  and  perhaps  neglect,  in  not  settling  the  estate 
sooner;  but  in  view  of  the  fact  that  the  widow  and  chil- 
dren have  received  certain  sums  for  their  support,  and 
that  it  was  needed,  it  is  highly  expedient  that  these  debts 
and  legacies,  if  not  paid,  be  paid  at  once,  and  the  estate 
settled,  so  that  the  objects  of  the  testator's  bounty  may 
receive  the  proper  sum  or  sums  as  may  be  necessary  out 
of  the  income,  but  hot  in  excess  of  it,  for  their  support 
and  maintenance. 

The  decree  is  reversed. 
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Strahan,  J,,  concurring  specially. — I  am  unable  to 
concur  in  the  conclusiou  intimated  that  the  county  court 
is  without  jurisdiction  to  ascertain  the  amount  of  support 
to  be  allowed  Mrs.  Jasper  under  the  will,  and  to  order  its 
payment.  It  is  true,  the  amount  of  the  allowanoe  must  be 
confined  to  ''income/'  and  cannot  be  drawn  from  any  other 
source;  still,  I  have  no  doubt  by  the  constitution  and  laws 
of  this  state  the  county  courts  are  vested  in  such  cases 
with  full  jurisdiction  over  the  whole  matter  of  wills,  and 
the  direction  of  the  payment  of  bequests  and  legacies,  and 
that  such  jurisdictioa  continues  from  the  grant  of  letters 
testamentary  until  the  performance  of  the  last  act  neces- 
sary to  a  full  and  complete  execution  of  the  will.  By 
article  7,  section  12,  of  the  constitution  of  this  state,  it  is 
provided:  "The  county  court  shall  have  the  jurisdiction 
pertaining  to  probate  courts  and  boards  of  county  com- 
missioners, and  such  other  powers  and  duties,  and  such 
civil  jurisdiction  not  exceeding  the  amount  or  value  of 
five  hundred  dollars,*'  etc.;  and  by  section  895,  Hill's 
Code,  exclusive  jurisdiction,  in  the  first  instance,  is  vested 
in  the  county  courts  pertaining  to  a  court  of  probate, 
among  other  things, — 1.  To  take  the  proof  of  wills;  2.  To 
grant  and  revoke  letters  testamentary  of  administration 
and  of  guarditosbip;  8.  To  direct  and  control  the  con- 
duct, and  settle  the  accounts,  of  executors,  administra- 
tors, and  guardians;  4.  To  direct  the  payments  of  debts 
and  legacies  and  the  distribution  of  the  estates  of  deceased 
persons.  I  cannot  doubt  that  the  object  and  effect  of 
this  provision  of  the  constitution  and  the  statute  cited 
vested  in  the  several  county  courts  of  this  state  a  juris- 
diction which  is  exclusive  over  all  the  subjects  specified, 
and  that  the  matter  now  before  the  court  is  one  of  the 
subjects  of  jurisdiction  specified  therein.  The  jurisdic- 
tion of  the  court  is  co-extensive  with  the  trusts;  it  is  to 
continue  as  long  as  the  executorship  continues;  all  the 


fioe  AifEsr  V.  tiNft)*  CotrtfrTY.  fStip.  C*. 

duties  im]^osed  by  the  will  are  ttectitoffd;  ftnrf  the  bond 
given  by  the  executor  covers  all  of  tis^  conduct  as  such, 
and  protects  the  estate  from  tbe  tim6  6t  his  qualifieatiotf 
tidtil  his  final  diseharge,  or  until  th^  trust  is  closed.  Any 
other  construction  destroys  the  harmony  and  effectiveness 
of  our  probate  system,  and  perpetuates  the  very  evil  thail? 
its  stdoption  Wad  designed  to  eradicate.  I  hafve  hot  beevi 
able  to  examine  the  adjudged  tosed  from  other  stated 
tLhdet  a  constitution  and  laws  similar  to  our  own,  fot 
ihe  reason  the  same  are  not  accesisible  ai  this  time.  1 
concur  in  the  reversal  of  the  judgrtient,  for  the  reason 
that  the  Of'der  for  the  payment  of  the  amount  for  sup- 
port  was  prematurely  made,  but  thihk  the  county  court 
alone  will  have  aiithority  to  act  in  thfe  premises  as  soonr 
6s  the  time  specified  in  the  will  shall  have  arrived  for  tbcJ 
payrtient  of  such  sum  or  sums  as  may'  be  necessary  from 
the  income  for  the  support  of  the  Widow  and  minor  chil- 
dren. I  may  add  that  I  also  fully  c6ncur  in  the  intima* 
tion  given  iti  the  opinion  of  my  associates  that  it  is  the 
imperative  duty  of  the  executor  to  so  administer  his  trust 
that  the  sums  payeible  to  the  widow  for  her  support  and 
that  of  the  minors  shall  be  aVailabte  at  once. 
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^     AMES,  Appellant,  v.  UNION  GOUNTY,  Responmkt- 

mSa  1¥hAN£V£r  It  18  PaOpOsed  TO'  AppROPRiAf^  iiOs'  hAsti^  or  THx  Ctttesx 
TO  A  PuBLiO  UsA,  the  proceeding  by  wM<ih  i%  iA  to  btf  dond  most  oi»iifowi 
to  the  reqnirelntota  of  the  statnte,  and  eontAiH'  sneh  a  deioription  of  tbo 
lands  to  be  so  taken  as  may  be  ascertained  from  the  record. 

in  A  Petition  to  Lay  ottt  a  Road,  the  hefpiimdg,  the  intonnediato  poibii, 
if  any,  antf  the  termination,  mittt  be  eeMain;  otherwisO,  tho  eonaty  eonrf 
will  not  acquire  jwrisdictioit. 

Wberb  the  Course  or  the  Road  from  the  last  point  to  its  terminatioD  is 
described  as  "thence  tvorthwesterly,**  it  is  not  ttieafiiit  Chat  the  roiwl  mas£ 
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(ipkd<at  of  ttier  Cbttri  -^  ticanl,  «f . 

ran  in  »  direoi  lint  to  tke  poial^  of  ending,  bvtr  that  the  mote  of  tlie  pro* 
posed  Toad  will  be  in  a  Aorthweeterly  directiob;  and  so  long  as  this  is  i^re^ 
served  by  the  viewers,  though  there  be  some  deviation  from  a  direct  line^ 
the  description  is  sufficiently  certain  to  give  the  requisite  informatk>n  td 
,     iboselkibletohesffsoftedbyitseAtsblishiMni 

T.  H.  Crawford,  for  Appellant. 

/.  W.  ShelUm  and  W.  M.  ttamsey^  for  Respondent. 

Lord,  J.; — This  was  a  proceeding  instifated  in  the  com- 
missioner's  coutt,  to  lay  out  and  c^stablish  a  public  high'^ 
way.  The  court  having  declared  the  proposed  road  to  be 
a  public  highway,  ordered  the  same  to  be  opened,  wheiit 
the  plaintiff  sued  out  a  writ  of*  Review  in  the  circuit  court, 
which,  at  its  September  terni  ensuing,  dismissed  the  writ, 
and  affirmed  the  judgment  of  the  lower  court.  From  this 
judgment  the  appeal  is  taken. 

The  contention  of  the  plaintiff  is,  that  the  proceeding^ 
under  which  the  highway  was  located  and  established 
are  void  for  want  of  sufficient  description  of  such  high^ 
way  in  the  petition.  His  argument  is,  that  the  description 
is  so  vague  and  indefinite  tis  not  to  afford  the  means  of 
information  to  those  interested  of  the  manner  in  which 
the  opening  of  the  road  would  affect  them. 

It  is  no  doubt  true  that  Whenever  it  is  proposed  i6 
appropriate  the  lands  of  the  citizen  to  a  public  use,  th6 
proceeding  by  which  it  is  to  be?  dorie  must  conform  to  the^ 
requirements  of  the  statute,  tod  contain  such  a  descrip- 
tion of  the  lands  to  be  so  taken  as  may  be  ascertained 
from  its  record.  On  general  principles,  then,  it  will  be 
conceded  that  the  petition  must  be  sufficiently  specific  td 
convey  to  those  interested  the  information  of  what  is  de- 
sired,— an  all-important  part  of  which  is  the  line  of  thd 
proposed  road  of  highway,  which  necessarily  includes  itii 
beginning,  course,  and  termination;  and  when  from  the 
description  thus  given,  the  road-  can  be  definitely  ascer- 
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tained  or  located  from  it,  the  petition  is  sufBcieotly  cer- 
tain  and  specific  in  this  particular  for  all  practical 
purposes,  which  is  all  the  law  requires.  It  does  not 
contemplate  that  the  petitioners  for  a  highway  must  first 
procure  the  services  of  a  surveyor,  in  order  to  state  in  the 
petition  the  route  of  the  proposed  road  with  technical 
accuracy  or  precision.  It  is  a  practical  afiTair,  and  may  be 
done  by  practical  business  men. 

"The  proceeding,**  says  Mr.  Mill,  "was  intended  to  be 
practical,  so  that  the  common  highways  of  the  country 
might  be  established  without  the  employment  of  a  corps  of 
scientific  men  for  the  purpose,  but  that  the  roads  might  be 
established  by  ordinary  practical  business  men."  (Mills 
on  Eminent  Domain,  sec.  277.)  Recognizing,  then,  to  the 
full  extent,  the  strict  rule  which  ought  to  govern  all  pro- 
ceedings of  a  character  which  appropriates  the  lands  of 
the  owner  to  a  public  use  without  his  consent,  the  inquiry 
is,  whether  the  line  of  the  proposed  road  is  described  with 
sufficient  certainty  in  the  petition  so  as  to  give  to  those 
to  be  affected  by  it  the  requisite  information,  or  whether 
it  is  so  indefinitely  done  as  to  be  a  nullity. 

The  description  is  as  follows:  "A  county  road  in  said 
county,  upon  the  following  line  or  rpute,  to  wit:  Commen- 
cing at  what  is  known  as  the  Clarke  cabin,  about  forty  rods 
west,  and  about  thirty  rods  north,  from  the  southeast  corner 
of  section  6,  township  6  south,  of  range  41  east,  of  the 
Willamette  meridian,  and  running  thence  northeasterly 
to  the  northeast  corner  of  said  quarter-section;  thence 
northwesterly  to  the  southeast  corner  of  the  northeast 
quarter  of  section  36,  township  4  south,  of  range  40  east, 
of  the  Willamette  meridian;  thence  northwesterly  to  the 
northwest  corner  of  the  northeast  quarter  of  section  21, 
township  3  south,  of  range  40  east,  of  the  Willamette 
meridian.  Said  proposed  road  to  run  as  near  as  may  be 
on  the  line  of  the  survey  heretofore  made  by  J.  W.  Kim- 
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brell,  deputy  county  surveyor  of  said  county,  under  an 
order  of  this  court  in  the  matter  of  the  county  road  peti- 
tioned for  by  E.  Draper  et  al.,  the  field-notes  and  plat 
of  which  survey  were  by  said  Kimbrell  filed  in  the  office 
of  the  county  clerk  of  said  county  on  the  third  day  of 
February,  1888,  and  by  said  clerk  recorded  under  an  or- 
der  of  the  county  court.  The  field-notes  and  plat  of  which 
said  survey  are  here  referred  to  as  a  particular  descrip- 
tion  of  said  line  of  said  proposed  I'oad,  and  are  made  a 
part  of  this  discription." 

In  the  case  at  bar,  the  description  in  both  the  notice 
and  the  petition  is  the  same,  so  that  any  defect  to  which 
the  first  would  be  liable  would  be  equally  applicable  to 
the  latter. 

Our  statute  provides  that  all  applications  for  laying  out, 
altering,  or  locating  county  roads  shall  specify  ''the  place  of 
beginning,  the  intermediate  points,  if  any,  and  the  place  of 
termination  of  the  road.''  "  And  these,"  said  Thayer,  C.  J., 
"are  essential  matters  in  the  initiation  of  such  proceeding. 
The  beginning,  the  intermediate  points,  and  place  of  ter- 
mination  of  the  proposed  road  must  be  certain;  otherwise, 
the  county  court  will  not  acquire  jurisdiction  to  lay  out  or 

locate  it A  county  road  cannot  be  laid  out  unless 

the  petitioners  have  in  mind  the  distinct  points  referred 
to,  and  so  designate  them  in  their  petition  that  a  person 
of  ordinary  intelligence  need  not  mistake  their  location. 
A  variance  of  a  few  feet  in  any  of  the  points  required  by 
the  statute  to  be  certain  would  be  likely  to  create  serious 
objections  to  the  location  of  the  road;  but  however  that 
might  be,  the  statute  has  prescribed  the  terms  and  condi- 
tions upon  which  private  property  can  be  subjected  to 
a  public  easement  or  servitude,  and  it  must  be  strictly 
followed;  otherwise,  the  proceedings  will  be  a  nullity." 
{Woodruff  V.  Douglas  County,  ante,  p.  314.)  It  will 
be  noted  in  the  description  of  the  road  already  given* 
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that  the  two  terixiini  —  the  plac^  of  b^giltning  and  tbo 
termination  —  are  definitely  fix«d^  and  nay  be  easily 
ascertained.  Nor  is  there  any  objection;  that  these  ar9 
sufficiently  certain  a&d  specific. 

The  point  of  objection  is,  that  t^  kighiiiray,  after  leav^ 
ing  the  place  of  beginning  and  tbuehing  two  intermediatd 
points^  fails  to  mention  or  specify  aay  intermediata 
points  in  a  distance  of  some  ten  fdites  from  the  last 
intermediate  point  to  the  place  of  termination.  Aftetf 
leaving  the  last  intermediate  point,  the  description  runa 
in  this  wise,  "llience  north  westerly  to  the  northwest 
corner  of  the  dortheasti  quarter  of  section  21,  town-* 
ship  3  south,  range  40  east,  of  the  Willamette  merid^ 
ian."  It  will  be  observed  that  "  thence  northwesterly  '* 
is  all  the  description  given  fi'om  the  last  intermediate 
point  to  the  place  of  termination.  STo  Intermediate 
points  are  specified,  and  it  is  insisted  that  without  them 
the  description  is  so  defective  thait  the  line  of  the  road 
cannot  be  ascertained,  and  consequently  that  notice  of 
the  intended  road,  over  whose  lands  it  is  actually  to  be 
laid,  is  not  given.  The  termini  of  the  toad  are  certain^ 
and  two  intermediate  points  are  defiiiitely  stated,  and  the 
line  of  the  road  from  the  last  intermediate  point  to  the 
place  of  termination  runs  in  a ''northwesterly"  direction.. 
When  such  a  course  is  given,  it  is  net  meant  that  the 
road  must  run  in  a  direct  line  without  tariation  or  turn-* 
ing,  but  that  the  route  of  the  proposed  toad  will  be  in  a 
northwesterly  direction,  and  so  lo>ng  as  this  is  preserved^ 
though  there  be  Mrae  deviation  from  a  direct  line,  the 
description  is  sufficiently  certain  to  give  the  requisite 
information  to  those  liable  to  be  affected  by  its  establish^ 
ment. 

It  is  argued  however  because  tlie  plat  ^  the  road  as 
surveyed  and  laid  out  by  the  viewers,  aiki  subsequently 
adopted  and  established  by  order  of  the  court,  varies  at 
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Boine  places  frojoi  a  direct  liD>e,  altbcnigh  preserving  the 
northwesterly  direction,  that  It  was  neoessary  to  establish 
intermediate  poiqts  at  such  places,  and  that  the  notice 
and  petition  should  contoia  them;  otherwise,  such  devia- 
tions might  be  so  great  as  to  include  lauds  for  the  road 
not  within  the  description,  and  thereby  condemn  lauds 
for  road  purposes  vfritjjiout  ootice. 

Bat  this  eon^clusion  as  noi  only  unwairanted,  but  the 
viewers  would  transcend  their  duties  to  lay  out  a  road 
-without  the  route  prayed  for  in  the  petition.  After  the 
presentation  of  the  petition  and  proof  of  notice,  etc.,  the 
etatute  makes  it  the  duty  of  lUie  viewers  ''  to  view,  sur- 
vey, and  lay  out,  or  lalter  said  road  as  prayed  for  in  the 
petition^  ^s  near  ^a,  in  their  opinion,  a  good  road  can 
be  made  at  a  reaaonable  expoBse,  taking  into  considera- 
tion the  utility,  ^convenience  aud  inconvenience,  and  ej^- 
pense  which  will  result  to  individuals  as  well  b&  to  the 
public  if  such  road  shall  be  established  and  opened  or 
altered."  (Or^  Code,  sec.  4065«)  This  has  always  been 
understood  to  mean  that  the  viewers  are  to  keep  within 
the  proposed  route  of  the  road  as  prayed  for  in  the  pe- 
tition; they  ai^  to  lay  out  the  road  as  ue^ir  as,  in  their 
opinion,  it  can  be  done  with  a  due  regagrd  to  the  consid- 
erations named  in  the  statute.  And  while  to  avoid  ob- 
structions, save  expenses,  and  to  better  accommodate  the 
public,  it  may  be  necessary  to  make  some  deviations,  so 
long  as  the  road  laid  out  and  established  is  within  the 
course  specified  in  the  petition  and  notice,  it  is  not  open 
to  the  objection  here  made.  In  such  case,  it  is  sufficiently 
certain  and  specific  to  give  notice  to  all  whose  property 
may  be  affected  by  the  intended  proceeding.  To  locate 
the  road  without  the  route  prayed  for  in  the  petition,  or 
to  lay  out  a  road  not  on  a  line  as  described  and  prayed  for 
in  the  petition,  is  no  legal  notice  to  those  on  whose  lands 
it  is  actually  laid,  nor  to  the  persons  and  corporations 
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whose  interests  are  affected  by  it.  {Inhabitants  etc.  v. 
County  Comm'rSf  12  Bush,  356.)  To  do  this  would  vio- 
late  a  principle  repeatedly  declared  by  this  court  that  the 
property  of  the  citizen  cannot  be  taken  for  a  public  use 
without  notice,  or  that  the  notice  must  contain  full  infor- 
mation of  the  intended  proceeding.  (Minard  v.  Douglas 
County,  9  Or.  206;  Benton  County  v.  King,  10  Or.  513.) 
But  the  case  at  bar  does  not  come  within  that  principle. 
Here  the  notice  and  petition  was  sufficiently  specific  to 
give  the  requisite  information,  and  the  road  established 
is  within  the  route  described  in  the  petition.  In  the  par- 
ticular noted,  it  was  not  necessary  to  name  intermediate 
points,  for  the  line  of  the  road  as  described  did  not  con- 
template nor  require  the  establishment  of  such  points  to 
trace  its  route.  It  could  pursue  its  course  to  its  termina- 
tion without  them.  The  description  being  sufficient  in 
itself  to  give  the  requisite  information,  it  is  unnecessary 
to  consider  whether  it  could  be  aided  by  reference  to  the 
survey  and  field-notes  referred  to  and  made  a  part  of  such 
description.  As  to  the  proof  of  the  posting  of  the  three 
notices  in  the  vicinity  of  the  proposed  road,  which  ap- 
pears in  the  record,  it  is  clearly  competent  and  sufficient. 
The  judgment  must  be  affirmed. 
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[Filed  at  Pendleton,  May  20^  I889l] 

C.  W.  FOSTER  AKD  W.  J.  VAN  SCHUYVER,  As- 
siGNEEs  OF  J.  W.  Virtue,  for  the  Benefit  of  Crbd* 
rroRS,  Respondents,  v.  3.  W.  VIRTUE,  DANIEL 
SMITH,  HUNG  SING,  and  LONG  BUE,  Appellants. 

Whsbb  Onb  Dbalb  with  thb  Acnm*  of  ■■■ignofii  for  the  benefit  of  ereditor% 
with  fall  knowledge  of  the  tme  relation  which  each  agent  occnpiee  to  th« 
property  and  the  ontetanding  eqvitiei,  he  doei  eo  at  his  periL 

/.  R.  Baldwin  and  E.  B.  W%Uiam$,  for  Appellants. 
M.  L.  Olmstead,  for  Respondents. 

Lord,  J. — This  is  a  suit  in  equity  to  restrain  the  de« 
fendants  Hung  Sing  and  Long  Bue  from  paying  certain 
moneys  due  and  hereinafter  to  become  due  upon  a  cer- 
tain writing,  to  the  defendants  Virtue  and  Smith,  and  also 
to  require  the  payment  of  said  moneys  to  the  plaintifiFs  as 
such  assignees,  and  for  a  decree  compelling  the  said  defend* 
ant  Smith  to  pay  the  sum  of  four  thousand  one  hundred 
dollars*,  with  interest,  to  plaintiffs  as  assignees  aforesaid, 
and  to  surrender  such  writing  or  bond,  and  be  enjoined 
and  prohibited  from  collecting  or  receiving  any  further 
proceeds  thereon,  or  in  any  wise  interfering,  etc. 

The  material  facts  are  these:  In  September,  1875,  the 
defendant  Virtue,  finding  himself  unable  to  pay  his  debts, 
made  a  general  assignment  of  all  his  property  to  the 
plaintiffs  for  the  benefit  of  all  his  creditors;  that  at  the 
time  it  was  supposed,  by  proper  management  and  ex- 
pected developments  in  mining  interests,  by  holding  the 
property  for  such  time  as  might  bring  about  the  best  sale 
of  it,  the  creditors  might  not  only  be  paid  in  full,  but 
that  some  residue  might  remain  for  the  defendant  Virtue. 
In  accordance  with  this  purpose,  and  to  aid  the  plaintiffs 
as  such  assignees,  there  was  appointed  by  the  creditors  a 


board  or  committee  composed  of  three  of  the  creditors,  of 
whom  one  was  the  4efeiLdaM  Smith,  U>  Bdvise  and  assist 
the  plaintiffs  in  dispoAiiig  of  the  l^si(f9^d  property.  Vj/tue^ 
too,  in  som^  way,  and  witb  th^  fuU  updereti^ncUug  of  jail 
coucexned,  was  constituted. %n  j^ent  to  ^sdisl^  i^  the  man- 
agement of  Jbhe  husinfitaa,  f^iski  the  di3popit][oii  jof  the  prop* 
erty,  tp  help  brijqig  about  this  expected  or  desired  result 
Tl]^  Clark  Creek  property,  which  is  the  aubject-matter 
out  of  which  ihe  ooBtrorersy  ju-ises,  was  includi^  m  the 
general  assignment,  whicbi  ift  May*  X879,  was,  by  the  de- 
fendant Virtue  and  one  Blackland,  conveyed  to  Hartman 
and  Cohen,  and  8ubse(}]i;iantly,  by  depd  of  the  pkintiffs  as 
such  assignees,  confirmed  to  them.  Hartman  and  Cohen 
-conveyed  the  sftme  if>  ih^  P)^cer  Gpld  Miring  Company, 
•rhich  in  tuca  ieo|^vey^d  it  4p  thp  defen^laiit  Virtue,  and 
Virtue  again  to  <^ne  KMnf ,  pf  Chicago,  who  .conveyed  ijt 
to  the  Clark  Creek  Mining  Company.  Thh  letter  0Qm<> 
fiany  executed  a  mortgage  to  the  defejxdant  Virtue  (or  &i:c 
4&oa8and  two  hundred  dollars,  which  w^  a  part  of  the 
purchase  price,  and  the  same  not  being  paiid  when  due^ 
JUie  aaid  property  waa  aold  under  an  i^ttacbm^t, — uo( 
by  fonedoauce  proceedings,' — and  a  jn^gmeiH^  pb^ined 
thereon,  and  euhaequenily  thje  defendant  Viritw  as8Jgne4 
said  judgment  to  the  idirfexidant  Smith..  When  «Kecu- 
ition  was  issued,  ti^e  property  was  sold  and  ibid  in  by  the 
4efendant  Smith,  who  neceived  a  sberiff'a  de^d  therefor. 
'Thereafter  the  defendants  Virtue  and  Smith  entered  into 
an  agreement  with  tl>e  defendants  Hung  Sing  wd  Long 
Biae  to  «eill  aaid  Olark  Creek  ^Mining  prppecty  i^  them  for 
4he  aum  of  thirteen  tbou9aud  two  'hundred  idollars,  to  be 
paid  as  specified  in  the  tagreemejoet,  and  upon  the  ioomide- 
tion  of  said  payments  to  execute  and  delivjsr  tp  the  de- 
fendants Hung  Sing  and  Lesig  Bue  .a  good  and  sufficient 
.deedtofsaid  property,  i&uring  all  theae  traAemyt»tJons 
in  4?elatfon  to  this  property, :the  idef^id^ot  Yittm  Aoted  m 
agent  for  the  assignees. 
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Tb^  ^^fe^ae  of  ;tbe  ijefi^n^apt  SqiUb  l&,  that  the  defend- 
Itnt  Virtue  owQd  him  for  money  i^dvanged  while  he  was 
permitted  tp  do  .buMne03  for  the  benefit  of  the  estate  ia 
assignment,  and  ^^bfi^trthe  judgogient  assigned  to  him  .was 
cpy^teral  saqurityjfqr  sucb  ipopey^  fiqd  he  asl^s  that  the 
f^p^ount  ^o  d^e  |h^m  the  plaintiflb  ^e  recjuiri^d  to  ps^y,  apd 
m^e  ^aid  property. 

From  this  brief  reY^ew. of  the  f|^ts,  it.Ti^iU  \>e  seen  Ijh^t 
tl^e  ipain  point  is,  whether  at  the  timep  of  making  s^id 
itdv^nces  the  defenjd^pt  Smit^  h^  notice  or  kne^  thc^ 
t]^  .property  bdopged  to  the  pla^ntifl^  jw  assignees,  and 
whether  his  j^ur4;I}i^§e  s^i  the  ^beri^'s  s^}e  was  i|i  gpod 
faith  ^pd  wHhoi^t  nolrice  of  t)ip  outstanding  title,  either 
i|i  lap  pr  equiliy, 

Tb^  refer/^e  found  ^bftt  the  defendant  9m^tb  un(^er8t9od 
f^Qd  knew  the: relation  that  ^he  defendant 'Virtue  pCQupij^d 
to  tbji3  property,  an^  that  ]xe  bought  it  in  as  t^e.ag^pt  of 
the  defendant  Virtue;  that  the  transaction^  with  the 
defendants  Hqng  6ing  and  Long  Bue  in  re^rd  to  this 
property  wijts  a  fr^ud  upon  the  rights  of  the  plaidtiffs  as 
such  assignees,  ^and  that  Smjth  pjiight  to  ^ccoupt  to  them 
fpr:^l  the  mpueys  he^fis  received  pndi^r ^uph  agr^Qpet^t, 
^nd  that  any  balance  remajpipg  to  bp  .paid  updjsr  it 
aboiild  be  paid  tp  the  assignees. 

Ilbe  court  wjiile  finding  thjG^t  t^  defendant  Virtue's 

relation  to  tl^e  property  was  at  all  tfmes  »3  age^t  for  bifs 

assignees, — the  plaiptiflfe, — apd  that  ^he  iftoney  or  evi- 

depce  of  debt  taki^  by  him  for  the : property,  as  spch 

^ent,  b^Jongs  tp  the  plaintiffs,  fjarther  fiu^s  that  \ke 

df l!9pdai|t  >  Sn^i^h,  at  t^e  tinges  qf  marking  tlie  alleged  ad- 

vV^nees  of  jponey^the  assignment  of  the  judgipent,  and 

f)xe  pur/ph^e  ^t  tjb^e  .§hi^riff 's  s^e,  h^ad  no  knowledge  that 

the  property  );>9lpnged  to  the  plaiqtiffs  as  sueb  assignees, 

^and  that  bo  wi^s  a  purchaser  in  goofl  ^it^,|anjd  wi{;hput  uo- 

.(ice  of  any  out^j^n^Jing  equities  or  title  in  ^w  or  in  equity. 
zvn.0B.'<9 
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The  evidence  shows  that  the  defendant  Smith  was  one 
of  the  creditors  of  the  estate  in  assignment,  and  that  he 
had  been  paid  out  of  the  property  belonging  to  it;  that 
he  was  one  of  the  advisory  board  in  the  interest  of  the 
creditors  to  aid  in  the  disposing  of  the  estate  when  it 
should  be  deemed  advisable,  and  to  the  best  interests  of 
all  concerned;  and  that  during  all  the  time,  especially 
as  relates  to  the  transfer  of  the  Clark  Creek  Mining  Com- 
pany, that  he  had  access  to  the  books  of  the  defendant 
Virtue,  often  acted  for  him  in  regard  to  matters  con- 
nected therewith,  and  that  he  could  examine  them  when- 
ever he  wanted  to,  without  imputation  of  wrong-doing. 

Without  doubt,  it  is  true  that  during  all  the  times  the 
defendant  Virtue's  relation  to  the  property  was  as  agent 
for  the  plaintiffs,  and  that  all  moneys  or  evidences  of 
debt  taken  by  him  for  the  property  was  taken  as  such 
agent,  and  belonged  to  the  assignees.  The  note  for  six 
thousand  two  hundred  dollars,  secured  by  mortgage  and 
taken  in  his  own  name  for  the  Clark  Creek  mining  prop- 
erty, belonged  to  the  plaintiffs  as  assignees  for  the  estate  in 
assignment,  and  when  that  note  fell  due  and  was  not  paid, 
and  he  under  a  proceeding  of  attachment  and  without 
resort  to  the  security  procured  a  judgment,  and  assigned 
that  judgment  to  the  defendant,  without  the  knowledge 
or  consent  of  his  assignees,  as  the  evidence  shows,  such 
judgment  belonged  to  the  plaintiffs,  unless  the  defendant 
Smith  took  it  without  notice  of  the  plaintiffs'  equities. 

To  this  point  there  is  little  controversy,  except  as  the 
transactions  affect  the  defendant  Smith  with  notice.  In 
his  testimony,  the  defendant  Smith  says  that  the  judg- 
ment was  assigned  to  him  as  collateral  security  for 
moneys  and  securities  that  he  had  deposited  with  the 
defendant  Virtue,  which  he  had  used  in  carrying  on  the 
business.  Of  this  assignment  no  record  was  made;  and 
when  execution  was  issued  and  the  sale  made,  he  bid  off 
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the  property  and  put  it  on  record,  as  the  sherifif's  deed 
shows,  in  his  own  name.  Yet  his  own  evidence,  as  well  as 
that  of  the  defendant  Virtne,  shows  that  he  bid  it  off  at 
the  request  of  and  as  agent  for  the  defendant  Virtue. 
His  words  are:  ^^Mr.  Virtue  gave  me  authority  to  bid  it 
off.  He  assigned  me  the  judgment  as  collateral  security.'' 
He  was  then  putting  himself  on  record  as  holding  prop- 
erty and  owning  it  when  the  title  in  fact  belonged  to 
another,  according  to  his  own  statement;  yet  when  the 
same  is  sold  to  the  Chinamen,  Virtue  joins  in  the  agree- 
ment,  and  when  several  payments  are  made  by  them, 
amounting  to  nearly  enough  to  liquidate  the  amount  of 
his  alleged  claim,  instead  of  so  applying  it,  it  is  all  paid 
over  to  the  defendant  Virtue  with  the  exception  of  a 
small  sum. 

Why  the  necessity  of  making  this  whole  transaction  so 
misleading?  Be  it  remembered  that  he  was  one  of  the 
advisory  committee  of  the  assigned  estate,  whose  duty  it 
was  to  aid  in  the  disposition  of  the  property  to  the  best 
interests  of  the  creditors.  As  such,  and  while  he  acted  in 
that  capacity,  it  was  his  duty  to  know  the  property  that 
belonged  to  it,  and  that  which  remained  unsold.  Such 
knowledge  would  seem  essential  to  an  intelligent  and 
proper  discharge  of  the  functions  of  the  office  with  which 
the  creditors  had  intrusted  him,  and  which  he  had  volun- 
tarily accepted  and  assumed.  Especially  must  this  have 
been  so  in  respect  to  this  property,  of  which  such  great 
expectations  were  indulged,  and  which  constituted  a  major 
part  of  the  estate.  At  the  time,  it  was  understood  that  Vir- 
tue was  to  act  as  agent  of  the  estate  in  assignment,  and  the 
defendant  Smith  knew  and  understood  the  reasons  for  it. 
He  must  have  known,  then,  that  this  Clark  Creek  mining 
property  was'  a  part  of  such  estate,  and  the  defendant 
Virtue's  relation  to  it,  and  that  he  could  not  become  the 
legal  or  equitable  owner  of  it,  or  of  any  debt  given  as  a 
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.part  of  the  pnrdhafle  pvice  for  it,  or  any  judgment  ab- 
teined  upou  auoh  debt,  oT:tbat  such  jadgment  crould  not 
he  assigned  to  him  by  Virtue  as  oaUaieial  security,  nor 
4)ould  heyibyvequestdrViFtue, or  otherwise, under  an  esecu^ 
•tion  upon'jBueh  judgment,  become  the  idghtful  owner  of  it 
7>y  ipurchase^at  the'sale  by  the  ebetiff. 

Thi3  result  ds  imaecordaneeiwith  ibis  own  'admissions. 
Van  Schuyver,  one  of  the  pllaintiffs,  ecQ^  at  4he  time  of 
ibis  diseoveiy  of  l^e  agreement  with  the  .Qhinamen,  and 
•tfaefaot  that  they  had  fbeen  making  payments,  ^nd  .that 
tthe  defendants  Virtue  and  Smith  were  giving  leeeipte  Cor 
it,  ihe  asked  Smith  ihawihe  .came  to  »be  signing  ireeeipts  Ear 
4his  money,. and  ith^t  il^e  replied  that  '''it  ;iB  :my  rpropectgir. 
d  bought  it  lit  Mhe  fsale,  tand  Victue  .gase  it  !to  ime  <a8 
security  for  moneys  that  I  have  loaned  him,jQr  ilet  hixa 
<ha)ve,  rather/'  The  plaintiff  told  him  that  <the  ^matter 
^ould  have  to 'be: adjusted  ^hen  Mr.  Virtue  got  up»  anil  a 
day  or  twoi  afterwards -he  meA,  Mr.  Bmith,  who  .said:  "Vaa, 
I  ^ve  been  thinking  aver  that  matter,  «nd  H  0ould  nH-aiae, 
imysdf,  how  Virtue  reould  ^ive  me  the  ^property.  I^know 
wit  /was  aa^igiied  to  tlio;  assignees,  aiiB  did  Hit  know  imw  he 
ifaad^any  iright  to  turn  it  over  to  me.'^ 

The  tastimonyiof  Foster  lato the aame ^effiiet.  Be aays: 
*'I  think /it  iwM  about  a  \ye8rrago,torja  little  more,  when 
'Mr.  Smith  and. Mr.  Van  :SchuyTwand^myeftIf«we]:e  talking 
tof  thettaneaotion,  when  iMr.SmiAh  remarked  that  be  bid 
;the  :property  off.at:slwiff*&sale,.and4at  the  time of«tha  sale 
:he  did  not  atop  t& think,  or  didnffetakettheeecond  thought, 
•as  toihisireliltions  totthoiassigness,  and  io  that  .property; 
d>at 'if  he  thadtU^ken  aeoondithought,  he^would  >bave  iknown 
4hat ;he  «ould  not  ;faaTB  held  thetproperty,  Wthat'Vittue 
:bad  any  t]gbt:tO;giva  him  th^t  property  ifor  what  .be,  Vir- 
ctue,  i>wed  flmith.  XEhia  eoavensation  was  had  in  jngr 
'offiee  in  (B^ker  :Gity."  Antt  to  a,  [further  iinqui^^  :tbe 
wikDMa  toitifiid:  <<¥as;jtb0  ata%«l  vlhat  if  to  had  taken 


May,  18S9.]  Fostsr  t).  ViwroJl-  dlSf- 

opinion  ot  thft'<9oittsl--*-^Lord,  J. 

second  thought  k«'  wodld  have  Inovv^  thai-  it  was  a  part: 
of  the  assigned  j^tfeperty." 

Nor  does  tlhe  defendant  Si&ith*  dbny  the*  con'rersation; 
He  f ecoUecte  sonie  conyersatioo;  aJ&ont  thaH  time. 

In  view  of  the*  facts  of  the  relation  as  creditors^  and  one 
of  the  adTieory  eomiladttee^  amd  the  evidenoe  of  his  knowl*' 
edge  of  the  relations  the  defendant ' Vivine  occupied  as  to 
the  property,  when  iit  is^  fus^her  eoosidered  that  the  evi-^ 
dent^e  disclosed  that  he  was  upon  intimate  an:d  cotifiden-* 
iial  terms  With  tlW  defendant  Virtue, — had  access  to  hi» 
books^  acted  as  his  clerk,  and  looked  ever  the  accounts  of 
people  wbo  came  to  dx>t  fansiness  with  Virtue, — the^  con-* 
elnsion  is  irresistible^  thst  he'  did  know  thaH  Virtue  was 
acting  as  agent  for  tlie  plaiiitiffs  as  assigBce,  for  the 
benefit  of  eredrtors^  a^d  that  he  bid  in  the  property  with 
such  knowledge;  And  wheoi  to  this  the  eondiiet  of  Smitlv 
and  Virtue  are  noted  in  respdet  to  the  dcTious^  path  of  thisi 
transaction,  we  cannot  doubt  the  defendant  Smith's  knowU 
edge  of  the  true  relation  of  Virtue  to  this  property,  and 
that  the  agreement  of  the  defendants  Virtue  and  Smith 
with  the  defendants  Hung  Sing  and  Long  Bue  in  regard 
to  this  property  operated  as  a  fraud  upon  the  rights  of 
the  plaintifiEs  as  assignees  for  the  benefit  of  creditors* 

The  evidence  shows^that  the  defendants^  Hung  Sing  and 
Long  Bue  have  paid  on  the  agreement  for  the  sale  of  the 
Clark  Creek  mining  property,  mentioned  in  the  pleadings^ 
the  sum  of  about  $4,000,  which  has  been  paid  over  to  the 
defendant  Virtue,  except  the  sum  of  |584,  retained  by  the 
defendant  Smiths 

As  tlie  defendant  Virtue  waor  th^  agent  of  the  plaintifls, 
iie  must  account  to  them  as  such  assignees  for  the  amount 
be  has  received,  and  the  defendant  Smith  must  pay  over 
the  sum  of  $5ai4,  the  amount  received  etttd  retained  by 
him;  and  the  defendants  Hung  Sing  and  Long  Bue,  or 
either  of  tbem^  are  forever  enjoined  from  paying  any  fur- 
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ther  sum  or  sums  now  due  or  to  become  due  upon  such 
agreement  to  the  defendants  Virtue  and  Smith;  and  the 
defendants  Virtue  and  Smith,  or  either  of  them,  are  for- 
ever prohibited  and  enjoined  from  receiving  or  collecting 
any  further  sum  now  due  or  to  become  due  hereafter 
upon  said  agreement;  and  the  said  defendants  Virtue 
and  Smith  are  commanded  and  required  to  surrender 
and  deliver  up  such  agreement  and  bond  and  all  papers 
connected  therewith  to  the  plaintiffs,  and  that  said  prop- 
erty mentioned  therein  be  decreed  to  belong  to  the  plain- 
tiffs as  such  assignees,  subject  to  said  agreement;  and  the 
said  plaintiffs  as  such  assignees  are  required,  upon  the 
defendants  Hung  Sing  and  Long  Bue  paying  the  sums 
now  due  and  to  become  due  hereafter,  according  to  the 
terms  of  such  agreement  and  all  other  conditions  there- 
with, to  make  and  execute  and  deliver  to  the  said  defend- 
ants Hung  Sing  and  Long  Bue,  a  good  and  sufficient  deed 
as  prescribed  by  the  same. 


17  fll4  ' 

19  328 

I  19  332 

19  374 

l\  ^  [Filed  at  PepdletoD,  May  20^1889.] 

^  411        ALBERT  HINDMAN,  Rbspondent,  v.  OREGON  RAIL- 
24*  Jh  way  and  navigation  company,  Appkllakt. 

24*  415 
28*  642 

Th£  Act  or  1887,  Found  in  thx  Cods  or  Mxsoellansous  Laws,  from  aad  in- 
S3   4031  eluding  section  4044  to  and  including  section  4049,  which  provides,  in 

'  ^*  ^^1  effect,  that  a  railroad  company  owning  or  operating  a  railroad  in  this  state 

shall  he  liable  for  the  yalue  of  stock  killed,  and  for  reasonable  damages 
for  stock  injured  upon  or  near  any  unfenced  track  of  its  road,  whenever 
such  killing  or  injury  is  caused  by  any  moving  train,  engine,  or  cars  apon 
such  track;  that  in  every  such  action  for  the  recovery  of  such  value  foe 
stock  so  killed,  or  for  damages  for  such  injury  for  the  same,  proof  of  the 
killing  or  injury  shall  of  itself  be  deemed  and  held  to  be  eondusive  evi- 
dence of  negligence  upon  the  part  of  the  company;  that  contributory  neg- 
ligence on  the  part  of  the  plaintiff  in  such  action  may  be  set  up  as  a 
defense;  but  that  the  allowing  of  stock  to  run  at  Urge  upon  common  un- 
fenced range,  or  upon  inclosed  land  owned  or  in  the  possession  of  the 
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owner  of  such  etock,  shall  not  be  deemed  or  held  to  be  ench  contributory 
negligence,  — entitles  an  owner  of  stock  to  recover  against  a  railroad  com- 
pany for  such  killing  or  injury  of  the  same,  by  alleging  and  proving  that 
the  company  owned  or  operated  the  railroad,  that  its  track  was  unfenced, 
and  thai  the  killing  or  injury  was  done  on  or  near  the  track,  by  a  moving 
train,  engine,  or  cars  upon  such  track;  and  it  is  not  necessary,  in  an  action 
in  such  a  case,  for  the  plaintiff  to  alle^  negligence  on  the  part  of  the  com- 
pany in  any  form.  Fencing  the  railroad  track  is  not  impoeed  upon  the 
company  as  a  duty,  but  the  track  being  unfenced  is  a  fact  which  of  itself 
establishes  conclusively  that  the  company  was  guilty  of  negligence;  and 
the  only  defense  the  company  has  is  to  plead  contributory  negligence  upon 
the  part  of  the  plainti£^  or  a  willful  intent  on  his  part  to  procure  the  kill- 
ing or  injury  to  be  done.  Said  act  does  not,  however,  relieve  the  owner 
.  from  the  duty  of  keeping  his  stock  withiu  reasonable  confines.  He  owes 
a  duty  to  the  public,  which  requires  him  to  use  reasonable  efforts  to  pre- 
vent it  from  going  where  it  will  imperil  the  safety  and  security  of  persons 
and  property;  and  while  he  is  allowed  to  depasture  his  horses  and  cattle 
upon  "  the  common  unfenced  range  "  without  being  chargeable  with  con- 
tributory negligence  in  case  they  are  killed  or  injured  as  mentioned,  yet 
he  is  not  permitted  to  turn  them  out  to  roam  wherever  their  instincts  in- 
cline them. 
Whkes  H.,  THKREfORK,  Bbought  AN  ACTION  agaiust  the  Oregon  Railway  and 
Navigation  iJompaay,  a  railroad  corporation,  for  the  recovery  of  the  value 
of  a  certain  bull,  which  he  alleged  was  killed  upon  the  railroad  track  of  the 
latter  by  being  run  against  and  over  by  the  company's  train  of  cars  at  a 
place  where  the  track  was  unfenced,  and  the  company  filed  an  answer  to 
the  effect  that  H.  knowingly  allowed  the  bull  to  range  at  large  outside  of 
bis  indoeure  and  upon  the  railroad  track;  that  the  bull  was  so  at  large  in 
Tiolation  of  section  3393  of  the  laws  of  Oregon;  that  the  animal  was  there 
struck  and  killed  by  the  company's  locomotive;  and  that  tiie  killing  was 
the  result  of  the  wrongful  and  unlawful  act  of  H.  in  so  allowing  it  to  so 
range  at  large  outside  of  the  inclosnre  of  H. :  keld^  that  it  constituted  a 
good  defense,  whether  the  bull  was  at  large  in  violation  pf  said  section  3393 
of  the  laws  of  Oregon  or  not,  that  the  facts  set  forth  in  the  answer  showed 
contributory  negligence  on  the  part  of  H.,  and  that  the  sustaining  of  the 
demurrer  thereto  by  the  lower  court  was  error. 

Appeal  from  a  judgment  of  the  Circuit  Court  for  the 
county  of  Baker. 

The  respondent  herein  commenced  an  action  in  the 
justice's  court  for  Baker  precinct,  Baker  County,  against 
the  appellant,  a  private  corporation  engaged  in  operating 
certain  railroads  in  this  state^  to  recover  damages.    He 
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allegidd  in  hisf  complaint,  in  substancd^  that  on  the  twenty- 
second  day  of  April,  I8889  he  was  the  owner  of  a  certain 
bull  of  the  value  of  one  hundred  dollars;  tlidt  said  bull, 
without  his  faiil^,  W^iii  ilpOn  the  tradk  and  ground  occu- 
pied by  the  appellant's  railroad,  in  said  county  of  Baker, 
at  a  certain  point  where  it  was  wholly  unfenced  and  ucrin- 
dosed';  that  this  Itp^ellant,  by  itd  agents  and  servants, 
not  regarding  its  duty  in  that  respect,  so  carelessly  and 
negligently  ran  and  managed  its  locomotives  and  cars  that 
fhe  ^ame  ran  against  and6ver  the  said  bull,  and  killed  it; 
for  which  the  respondent  demanded  judgment  for  his 
danmges  in  the  sum*  of  one  hundred  dollars  and  costs. 
The  appellant  filed  an  dnswer  to'  the  complaint,  denyitig, 
upon  information  and  belief,  the  value  of  the  bull;  deny- 
ing that  he  went  ilpon  the  track  or  groilinds  occupied  by 
the  appellant's  railroad  without  the  fault  of  respondent, 
but  alleged  that  he  went  there  througli  his  fault  and  neg- 
ligence; denied  that,  by  its  agents  oif  d^ifvabts,  or  at  all,  it 
carelessly  dr  negligently  ran  or  managed  said  locon^otives 
or  cars,  or  that'  it  managed  or  ran  them  so  carelessly  or 
negligently  that  the  tfame  ran  agailkst  or  over  said  bull, 
61r  killed  it;  denied  that  it,  by  its  Agents  6t  i^ervant^  or 
otherwise,  disregarded'  its  duty  in  respect  to  its  manage- 
ment of  said  locomotives  or  ears;  denied  that  by  reaieon 
of  any  careless  &t  hegligeht  act  6f  ap)[>ellaht,  respondent 
Iiad  been  damaged  in  any  sum.  The  appellant,  for  a 
further  and  separate  defense^  alleged  that  the  respond- 
ent, being  the  owner  of  the  said  bull,  knowingly  allowed 
it  to  range  at  Urge  out  of  liis  itiel^stirs,  6u%  and  upon  the 
said  tracks  of  appellant,  at  a  time  in  the  eftmplaint  8ialed> 
in  violation  of  the  provisions  of  section  3393  of  the  laws 
6f  Oregon,  Wheri  ffaid  bull'  *as  sfrtf<Jk  Aiirf  killed  by  its 
said  locomotive;  &nd  alleged^  l!bat  sai<^  iillin'g'  was  due  to 
the  said  wrongful  act  and  eondacf  of  the  respondent,  in  so 
knowingly  alloii(!xlg  ddid  bull  to  so  rM^^  at  lai'ge  out  of 
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his  indostii'e.  Tlid  redpondent  demurred^o  the  new  mat-' 
fer  of  defense  Bet  forth  in  the  ^ntiwer,  ilpoii  the  grotrnJ 
that  it  did  not  constitute  &  defense  to  the  cause  of  action' 
stated  in  the  complaint,  which  demnti^i^  the  couft  sus^- 
tained.  The  action  was  tried  beft)ro  the  justice,  who  ren-* 
dered  a  judgment  therein  in  favof  6t  the  respondent  an^ 
against  the  appellant  foif  the  siim  claimed  in  the  compleint 
and  the  costs  of  the  action.  The  ap]^enant  took  an  appeal 
from  the  judgment  of  the  jtisHce  to  said  circuit  court, 
•the  demurrei*  to  the  matter  of  defeiise  set  forth  in  the 
answer,  havii^g  been  argued  by  (Counsel  in  the  circuit 
court,  wad  Sustained  by  said  colirli,  Wher^npon  the  issue 
of  fact  joined  in  the  action  by  the  said  pleadings,  aside 
from  the  part  of  tlie  answer  so  deBitirred  to,  were  there^ 
upon  tried  by  a  jury,  Who  returned  a  verdict  for  the  re- 
spondent for  the  sum  of  $37.50,  upoi^  Which  the  judgment 
appealed  froni  to  this  court  Was  entered. 

Rufu8  MaWyr^f  for  Appellant 

C  W.  Manvilkj  for  KespohdCnt. 

Thayek,  C.  S.-^tt  appears  froto  tte  biH  of  exceptione 
settled  and  signed  by  the  cirouit  judge,  and  filed  with  the 
trandcrfpt  ill  the  Cade,  that  the'  h^lii  m  <j[Uestion,  being 
upon  the  appellant's  railroad  tt&Gk,  Was  run  over  and 
killed  by  its  train  of  cars  that  wei*e  Regularly  running 
upon  its  road.  It  does  hot  appeai*^,  nei*  ie  it  claimed  by 
the  respondent's  counsel,  that  the  a(ppellafilt's  agents  ot 
sei'vants  Who  wefe  operating  the  fraiti  M  the  time  of  the 
casualty  were  guilty  of  any  n:e^igenee  in  its  manage^ 
ment.  The  train  was'  a  fi^eight  iraitt  ^Ohsisting  of  about 
twenty  cars;  it  wad  oif  a  down  grade,  when  the  bull  and 
two  steers  were  discovered  upon-  the  f rack^  and  those  hav- 
ing control  of  it  evidently  did  all  in  theii*  fewer  to  avoinl 
running  over  the  animale;  the  ti^o  steers  feai  off  the  track| 
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but  the  bull  staid  on  it  until  struck  by  the  locomotive. 
The  consequence  resulted  very  seriously;  the  engine  and 
some  of  the  cars  were  thrown  oflF  the  track,  and  the  en- 
gineer and  fireman  both  killed.  The  value  of  the  bull,  as 
compared  to  the  destruction  of  property  and  loss  of  life 
in  consequence  of  his  being  upon  the  railroad  track,  where 
the  respondent  had  no  right  to  sufi^er  him  to  be,  whether 
it  was  fenced  or  not,  is  very  slight  and  inconsiderable. 

The  bill  of  exceptions  shows  that  the  appellant's  rail- 
road track  was  not  fenced  at  the  place  where  the  bull  was 
on  the  same  when  run  over;  and  the  counsel  for  the  re- 
spondent bases  his  right  to  a  recovery  in  the  action  upon 
that  fact.  The  liability  of  a  railroad  company  for  killing 
or  injuring  cattle  upon  its  track  arose  heretofore  out  of 
negligence  committed  by  the  company  in  consequence  of 
which  the  injury  was  done. 

There  could  be  no  recovery  in  such  a  case  without  an 
allegation  and  proof  that  the  company  was  guilty  of  vio- 
lating some  duty  it  owed  to  the  public,  and  that  the  injury 
and  damage  complained  of  resulted  from  its  failure  to 
perform  it,  and  a  recovery  could  not  then  be  had  if  it 
appeared  that  the  plaintiff  was  also  guilty  of  negligence 
which  contributed  to  the  injury. 

An  owner  of  cattle  who  allowed  them  to  run  at  large 
and  stray  upon  a  railroad  track  was  formerly  deemed 
guilty  of  such  a  degree  of  negligence  as  would  defeat  his 
right  to  recover  in  consequence  of  their  being  run  over 
and  killed,  unless  he  could  show  that  the  agents  and  ser- 
vants of  the  company  acted  wantonly,  willfully,  or  reckr 
lessly  in  the  affair.  Permitting  stock  to  go  at  large  and 
stray  upon  a  railroad  track,  where  they  would  be  liable  to 
throw  a  train  of  cars  off  the  track,  and  kill  and  injure 
passengers  and  destroy  property,  was  regarded  as  gross 
neglect  upon  the  part  of  such  owner. 
,    The  legislaturci  however,  has  somewhat  innovated  upon 
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that  rule,  by  adopting  the  provisioDS  contained  in  sec- 
tions 4044  and  4048  of  the  Code  of  Miscellaneous  Laws  of 
Oregon.  These  two  sections,  taken  together,  provide,  in 
effect,  that  a  railroad  company  shall  be  liable  for  the 
value  of  stock  killed,  and  for  reasonable  damages  when 
injured,  upon  or  near  any  unfenced  track  of  its  road, 
whenever  such  killing  or  injury  is  caused  by  any  moving 
train,  engine,  or  cars  upon  such  track;  and  that  in  every 
action  for  the  recovery  of  such  value  for  stock  so  killed, 
or  for  damages  for  such  injury  to  the  same,  the  proof  of 
the  killing  or  injury  shall  of  itself  be  deemed  and  held  to 
be  conclusive  evidence  of  negligence  upon  the  part  of 
the  company;  but  contributory  negligence  on  the  part  of 
the  plaintiff  in  such  action  may  be  set  up  as  a  defense. 
The  allowing  of  stock  to  run  at  large,  however,  upon 
common  unfenced  range,  or  upon  inclosed  land  owned 
or  in  possession  of  the  owner  of  such  stock,  shall  not  be 
deemed  or  held  to  be  such  contributory  negligence;  and, 
in  any  such  action,  proof  of  willful  intent  on  the  part  of 
the  plaintiff  to  procure  the  killing  or  injury  of  any  such 
stock  in  the  manner  aforesaid  shall  defeat  the  recovery. 
Under  these  provisions,  it  would  seem  that  a  plaintiff  is 
entitled  to  recover  against  a  railroad  company  for  the 
killing  or  injury  of  his  stock,  by  alleging  and  proving 
that  the  company  owned  or  operated  the  railroad;  that 
its  track  was  unfenced:  and  that  the  plaintiff's  cattle  or 
horses  were  killed  or  injured,  as  the  case  miglit  be,  on  or 
near  the  track,  by  a  moving  train,  engine,  or  cars  upon 
such  track;  that  the  company  will  be  able  to  defeat  the 
recovery  by  proof  of  contributory  negligence  on  the  part 
of  the  plaintiff;  but  that  allowing  the  animals  to  run  at 
large  upon  common  unfenced  range,  or  upon  inclosed 
land  owned  or  in  possession  of  the  owner  of  such  animals, 
will  not  be  deemed  or  held  to  be  such  contributory  negli« 
gence. 
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Th0  statute  teake^  the  killing  or  injury  of  stock  in  siioh 
case  conclusive  evidence  of  negligence  upon  the  part  of 
the  railroad  company,  and  I  do  not  see  that  it  is  neces- 
sary for  the  plaintiff  to  allege  iiegligeiice  in  any  form. 
Fencing  the  railroad  track  is  not  imposed^  upon  the  com-' 
pitny  as  a  duty,  but  it  is  a  fact  whhoh'  of  itself  establishes 
conclueively  tha^t  the'  company  ie  gailty  of  negligence; 
and  the  oi^ly  defense  lefV  to  the  company  is  to  plead  con^ 
tributofy  negligence  upon  tho  part  of  the  plaintiff,  or  a 
willful  inteikt  npon  his  j^art  to  pfoeitre  <he  killing  or  in*' 
juty. 

As  to  What  Witt  dondtiCttte  cdntriba<bry  negligence  in 
such  a  case  muet  bd  determined  by  the  courts.  The  stat- 
ute has  not  atteibpted  to  settle  that  question  further  thoil 
iky  provide  that  allowing  stock  to'  rui^  at  krge  upon  com- 
hion  unfenced  i^ange,  at  upon  inclosed  kinds  owned  or 
in  possession  of  the  owner  of  the  stock)  Will  not  be  deemed, 
or  held  to  be  (Siucfh  neglige<i;ce.  This  dl«ilse  of  the  statute 
must  receive  a  reasoiifa^ble  construction;  it  must  be  coiw 
dtrued  like  all  innovations  npott  tfac  rules'  of  the  con»nM»A 
kw.  The  old  law,  the  misiahief  Which  tlm  legisktute  i» 
sHipposed  to  harr^  haxt  in  vieWi  and  tbe  remedy  applied  to 
correct  it,  m^t  tte  con€iidi»red«  Enacting  a  provieioi^ 
that  tlie  allowi^g^  of  stock  to  run  eA  large  upon  commonf 
ni^fehced  ran>g^  shall  not  be  deemed^  or  held  to  be  cod^ 
tribntory  negligence,  does  not  certainly  Kmply  that  it^ 
Owfter  m-ay  allow  it  to  i^earm  wherever  its  propensity  ma^ 
influence  it  to  go  uncolitrolledi  an^d  uncanr^d  for;  and  that 
Ihe  owner  is  entitled  to  recover  its  value  if  it  goes  upon  a 
jfailroad  track  and  is  futt  over  by  a  tradn  of  cart. 

The  legislature  evidently  did  not  Wndertake  <a  reKeVe 
the  owiiers  of  bofses  and  cattle  from  the  duty  of  keeping 
them  within  reasonable  confines,  aHbough  turned  upori 
^the  common  unfenced  ratigCr"  The  owiiers  of  sueb 
etock  owe  a  duty  to  the  publiCi — the  duty  of  keeping  il 
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away  fromioc«JiUes  in  wl^ich  it  in^perila  the  security  apd 
4safety  of  pejeon^  ^4  property.  The  legislature  may  not 
thave  intended  by  tbe^ct  that  suoh  owners  ^hopld  eipploy 
lierdsmen  to  cpn^toptly  f^tteud  i^pon  theii:  stock  and  keep 
•it  within  de^fiqite  bpundP,  nor  did  it  iutend  to  permit 
(them  to  turutth^ir  stock  out  to  wander  over  the  country 
^nerally.  Wh^re  th^  own^r  exercises  proper  qare  in 
Buch  caaea  to  ikeep  his  horses  and  .cattle  yrithin  reasonable 
•limits^  and  awiaiy  from  upfeuc^d  railroad^,  and  they  escap^ 
from  bis  contfol,,aAd  go  upon  the  .t]:aQ]c  .thereof,  and  are 
arun.over  by  *'ftny  moyipg  train,  engine,  or  cars/'  it  could 
not  be  claimed  ibftt  be  wfts  guilty  of  contributory  negli- 
igenoe;  :hut,  on  .tbe.otber  hand,  if  be  allowed  such  animals 
to  jrange  wbe^ever  their  inatincts  incUuejd  them,  and 
knowingly  peimitted  tbem.to  gp  uppu «aid  railroad  tir^ckg, 
.he  would, .in  my  qpiftion,  be, guilty  of  suqh  a  degree  of 
n^ligenee  .ofi  \Would  ^pre^lude  his  right  pf  recovery  for 
their  value  if  run  over  and  killed  by  rail-cars. 

If  I  am  cpsreet  in  this  view,  ;theu  the  defeuae  of  new 
.matter  set  up  by^the  f^pp/^Haut  was  a  good  defense,  whether 
{the  bull  in  quB^ti^Qu  wap  at  large  in  violation  of  said  sec- 
ttion  3393  of  the  laws  of  Oregon  pr^pot.  It  was  sufiicient 
that  the  respondent  knowipgly. allowed  the  brute  to  rango 
at  large  outside  of  the  inclosure,  and  upon  the  appellant's 
railroad  track,  to  defeat  the  alleged  right  of  action;  it  was 
clearly  contributory  negligence.  A  railroad  company  is 
doubtless  liable,  undfer  the  statut^,  for  running  its  cars 
over  cattle  which  go  upon  the  track  without  the  owner's 
Cault,  where  .the  track  is  upfenced,  as  where  the  cattle 
escape  from  the  rauge  or  from  the  inclosure  where  they 
are  kept;  but  it  certainly  cannot  be  held  liable  for  so  run- 
ning over  tham  where  the  owner  iknawingly  allo)¥s  the.Qi 
to  range  upon  the  tra^k,  unless  the  conduct  of  the  agents 
or  managers  Qf  the  traiu  b^  been  wanton  or  reckless  in 
the  aSieuf.    Knowingly. aUowing  the  eaUle  to  rauge  upon 
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the  track,  where  they  necessarily  expose  the  lives  and 
safety  of  the  traveling  public  to  constant  danger,  is,  ac* 
cording  to  my  notion,  the  highest  degree  of  negligence 
upon  the  part  of  the  owner,  and  should  be  regarded  as 
contributory  to  the  injury.  The  justice  of  the  peace 
and  the  circuit  court,  in  sustaining  the  demurrer  to  the 
new  matter  of  defense  set  up  in  the  answer,  committed 
error,  for  which  the  judgment  appealed  from  must  be 
reversed;  and  as  the  case  stands,  this  decision  is  concla* 
sive  against  the  respondent's  right  of  recovery  therein. 

The  facts  set  forth  in  the  answer  as  a  defense  may  not 
be  true,  but  the  respondent,  by  demurring  thereto,  ad- 
mitted their  truth.  The  circuit  court,  as  I  understand 
the  rule,  had  no  alternative  but  to  sustain  the  demurrer, 
or  to  determine  the  case  in  favor  of  the  appellant,  as  that 
court,  upon  appeal  from  the  judgment  of  a  justice's  court, 
has  no  discretion  except  to  try  the  case  upon  the  issues  as 
made  up  in  the  justice's  court. 

The  case,  therefore,  has  to  bd  remanded  to  the  said 
circuit  court,  with  directions  to  overrule  the  demurrer  to 
the  answer  and  render  judgment  upon  the  pleadings  ia 
favor  of  the  appellant  for  costs,  and  that  the  respondent 
take  nothing  by  his  complaint. 


(Filed  at  Plandleton,  May  18|  ISSa] 

C.  C.  CUNNINGHAM,  Appellant,  v.  T.  W.  BERRY, 
Recorder  op  Milton  City,  and  MILTON  CITY, 
Respondent. 

IH  a  COMFLAnVT    AOAmST  A  PABTT  ChABODTO    HoI  WXIH   AN   OmiVSB   foT 

an  alleged  violation  of  a  city  ordinance,  made  before  a  city  tribunal  an* 
thorized  to  take  cognixanoe  of  such  matters,  the  facta  conatitnting  the 
offense  most  be  set  ont  in  the  complaint  as  fully  and  completely  aa  they 
are  reqoired  to  be  stated  in  an  indictment  for  a  similar  offense  against  tlia 
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In  a  Complaint  Chaboino  the  Defendant  witk  bayinq  Sold  Whiskt 
in  Milton  City  in  leas  quantities  than  one  qnart»  and  which  complaint  con- 
tained a  statement  that  the  selling  was  contrary  to  the  force  and  effect  of 
a  certain  section  of  a  certain  ordinance  approved  by  its  board  of  tmstees, 
bnt  did  not  contain  any  allegations  or  charge  that  the  defendant  sold  the 
whisky  without  having  first  obtained  a  license,  agreeably  to  the  provisions 
of  the  ordinance:  held,  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  an  offense.  Held,  aieo^  that  the  charter  of  said  city,  within  the 
rule  laid  down  by  this  court  in  Barton  ▼.  CUy  qf  La  Orande,  decided  at 
the  present  term  thereof,  did  not  authorise  an  appeal  from  a  judgment  of 
conviction  rendered  by  the  recorder  of  the  city,  and  that  consequently  » 
writ  of  review  was  the  proper  remedy  to  revise  such  judgment. 

Appeal  from  a  decision  of  the  Circuit  Court  for  the 
county  of  Umatilla  dismissing  a  writ  of  review  to  the  re- 
corder  of  Milton  City. 

The  facts  of  the  case  appear  in  the  opinion  of  the  courts 

Wirt  Minor  and  L.  B.  Cox,  for  Appellant. 

E.  D.  McLaughlin,  *for  Respondent. 

Thayer,  C.  J. — The  appellant  herein  was  tried  and 
convicted  in  the  recorder's  court  of  Milton  City,  county  of 
Umatilla,  Oregon,  for  an  alleged  violation  of  a  city  ordi- 
nance of  said  city. 

The  complaint  under  which  he  was  convicted  contained 
the  following  charge,  in  substance:  ''That  the  appellant 
did  sell,  didpose  of,  and  convey  to  one  L.  B.  Banks  one 
bottle  of  whisky  of  a  less  quantity  than  one  quart.  The 
said  selling,  disposing,  and  conveying  being  and  is  con- 
trary to  the  force  and  eflTect  of  section  8,  ordinance  num- 
bered 3,  of  said  Milton  City,  entitled  'An  ordinance  to 
regulate  and  license  the  sale  of  spirituous  and  malt 
liquors,'  said  ordinance  being  approved  by  the  board  of 
trustees  of  said  Milton  City  on  the  tenth  day  of  January, 
A.  D.  1888.  All  of  which  is  contrary  to  the  peace  and 
dignity  of  the  people  of  Milton,  and  contrary  to  the  ordi- 
nance in  such  case  made  and  provided." 
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The  appellant,  upon  being  arrested,  and  taken  before 
the  said  recorder  upon  the  said  complaint,  filed  a  motion 
to  digpaiss  the  proceeding  ppqp  the  groppd  thgt  the  al- 
leged ordinance  he  wa^  aoeufied  of  bAying  violated  was 
void;  that  it  failed  to  ehow  that  it  was  published  as  re- 
^Viired  by  the  charter.  Tlie  ipotiiop  ^laving.been  overruled, 
ihe  appellftpt  fil^d  ademw^rer  to4he  9aid  comprint,  upon 
4he  grounds  that  tho'faots  contained^therein  did  not  con- 
stitute a  crime.  The  demurrer  was  ^Iso  overruled,  and 
the  appellant  then  interposed  a  plea  of  not  guilty;  where- 
upon a  jury  trial  W€be  had,  and  the  appellant  was  found 
guilty,  and  eentenoed  -to  pivy  a  fine  of  one  hundred  dollars 
and  costs.  He  then  sued  out  the  \,writ  of  veview  from 
§aid  circuit  court  to  rp^vi^w  the  Judgment  ,of  copvic^ion 
and  proceedings  had  thereon;  which  said  writ,  after  being 
returned,  the  ^^idflwuij  wp?^  jti8ffiii§ise^,upQ»  thegrQpnd 
that  an  appeal  would  lip  from  $aid*jud^;;nen^,  i^nd. conse- 
quently that  the  writ  of  review  would  not  lie.  From  the  last- 
;^ientipp9d  decision  ^bis^ftpp^al  is  t^I^en.  The  cppiplaint 
•lipon.whioh  the  QouviiQtipa  ,^^  had  wa^  ,nPjt  ^^pfficient. 

^  qompjaint  msftCh  ft  oa«he:,n^p^t:Wt  pHt^hl^  .foc^  con- 
stituting the  offense  as  fully  and  completp^  §p  [th^y.fW 
jreqHire4  to  rbe  i^et  pftt  jp  ^ftp  ^pdiotmeRt  for  ^f^.^iiqilar 
roQ<9p#e  ^gf^ipst  ^bestat^.  It  fpiij^t  .^bow  tl^f^t  .the  pa^ty 
i#c<?u3ed  ppijimitted  ,tbe  #ujts  .j^hi<?b  .♦b©  ft^jJfBft^ce  pro- 
^bibited.  |t  §b^uM  ^h^e  3bQwn  in  \\\i9ff^»^f  not  paly 
.tbf^t,th0^ppell4nt:S<)ld  ,\l\e  wbis^y,  j^t  t^at  he  difl  so 
.without  :biaving  fii:s.t  obfeaii^efi  fi  )ipeijLS0,^gT9^biy  ^P  tb® 
rproyispns  of  ^hje  ordfi)an<?e,.4nd  t^e  \lmfi  pf  t{^e  p^ss^g^ 
^of  >he  prdinap^e,^pd  .^he  provisions  pf  at  $)^oi]}d  ^vp 
*ibe(@n  recited  in  .^bd.  compm^!^*  'Tbe  ,p^(^|p%nycp  aj^o  h«p 
to  be  proved  .wh^TP  ^b^  ^^piflnjLi^ipp.pf  JheppTeftse  is  de- 
i^ipd  by  a  pje^  of  ppt  ^gviijty.  It.fi»uft  be  sigppji  by  tl^e 
.piayor,  ^fter  beiqg  PMaed  by  tbe  b9ftrd,.pr.ip  (|^e  pf  ^}» 
absence  from  the  ^leeting  a^t  >vhiQ}i  )t  9^^  j)$^9^,  t^ep 
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by  the  chairman  thereof  (section  3,  article  6,  of  the  char- 
ter), and  must  be  proved  to  have  been  passed  by  the  board 
of  trustees,  signed  by  the  mayor  or  chairman  of  the 
board  as  mentioned,  attested  and  published  as  prescribed 
in  the  charter,  or  by  certified  copies  thereof  under  the 
hand  of  the  recorder  and  seal  of  the  city.  (Section  9, 
article  5,  of  the  charter.)  City  officials  should  understand 
that  a  person  cannot  be  arrested,  fined,  and  imprisoned 
under  a  city  ordinance  unless  it  was  regularly  passed, 
and  had  gone  into  effect  at  the  time  of  its  alleged  viola- 
tion, and  that  the  proceeding  under  it  must  be  duly 
and  regularly  taken. 

Whether  an  appeal  will  lie  from  such  a  judgment  of 
conviction  as  the  one  herein  depends  upon  the  charter 
of  the  city.  We  have  already  passed  upon  that  question 
at  this  term  of  court,  in  Barton  v.  City  of  La  Orande.  I 
have  examined  this  charter,  and  am  not  able  to  find  any 
provision  therein  which  authorizes  an  appeal  in  such  a 
case.  A  writ  of  review,  therefore,  was  the  only  remedy 
the  appellant  was  entitled  to  invoke,  and  the  circuit  court 
should  have  sustained  the  one  issued  in  this  ease.  The 
circuit  court,  however,  seems  to  have  been  misled  by  a 
former  decision  of  this  court,  which  is  referred  to  and 
explained  in  Barton  v.  City  of  La  Grande,  and  to  have 
been  under  the  impression  that  our  holding  in  the  former 
case  was  different  from  what  we  intended. 

The  decision  of  the  circuit  court  must  be  reversed, 
and  the  case  remanded  to  that  court,  with  directions  to 
reverse  the  judgment  of  conviction  rendered  by  the  re- 
corder's court,  which  was  sought  to  be  reviewed,  and  the 
appellant  will  be  entitled  to  his  costs  and  disbursements 

herein. 

xvn.  o».-« 
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87  519  (Filed  Jone  20,  1S89,] 

I  17   tt» 

1ls2  ^  R.  McDonald,  Appellant,  v.  THE  AMERICAN 
MORTGAGE  COMPANY  OF  SCOTLAND,  LIMITED, 
Respondent. 

Taos  Set  Forth  zk  an  Answbb,  Which,  in  fiprscr,  onlt  Gdntbotekt 
TBS  Allegations  of  a  Complaint,  may  be  properly  pleaded  in  coonec- 
tion  with  a  direct  denial  of  the  main  allegations  thereof;  and  they  may  be 
•o  pleaded  by  way  of  confession  and  avoidance  of  the  caose  of  action  alleged 
in  the  complaint^  altliough  the  denial  be  of  .sncl^  a  character  that,  if  tnra^ 
wonld  defeat  such  cause  of  action.  In  snqh  Qsse,  bowever,  the  denial 
must  be  special  or  qualified. 

SsPAiiATV  Defenses  to  a  Cause  of  Action  abb  not  Inoonsisisnt  whea 
ibeyall,  taken  together,  may  be  true;  but  when  the  \r^ii^  of  some  of  thena 
cannot  be  maintained  without  falsifying  others,  they  lire  inconcistent. 

A  FuRTBER  Answer  bt  Wat  of  Confession  and  Avoidance  of  thk 
Matters  Alleged  in  a  Complaint  is  inconsistent  with  a  specific  denial 
thereof;  but  may  properly  be  pleaded  with  a  special  or  quslified  deniaL 
such  as  a  denial  with  an  abtque  hoc 

Where  an  Action  was  Brought  against  the  A.  M.  Co.  of  S.  to  recover  a 
clsim  for  work,  labor,  and  services  alleged  to  have  been  performed  for  it 
by  a  law  firm,  npon  its  retainer,  and  for  money  paid  and  agreed  to  be  p«d 
by  said  ^rm  in  the  prosecution  of  its  business  and  at  its  request;  and  ssid 
A.  M.  Co.,  in  its  answer,  denied  that  it  ever  retained  said  law  firm,  or 
that  said  firm  ever  performed  services,  or  paid  out  money  for  it^  or  that  it 
erer  had  a  contract  with  said  firm,  or  that  it  ever  promised  to  pay  said 
firm  for  any  services  or  money  paid  out;  and  for  a  further  answer  slipped, 
in  substance,  that  the  services  rendered  and  money  expended  by  said  law 
firm,  sought  to  be  recovered  in  the  action,  were  so  rendered  and  expended 
lor  and  at  the  instance  and  request  of  a  third  party  under  and  by  virtna 
of  a  contract  entered  into  by  and  between  the  A.  M.  Co.  and  such  third 
party,  whereby  said  third  party  bad  sf^reed,  for  a  certain  consideration, 
to  perform  the  said  services  and  pay  the  said  money,  and  at  its  own  chaige 
•nd  expense  to  pay  all  expenses  connected  therewith  of  every  nature  and 
description,  and  to  hold  the  said  A.  M.  Co.  harmless  against  the  sanies 
and  that  the  terms  of  said  contract  were  well  known  to  said  law  firm  when 
engaged  by  said  third  party  to  perform  said  services  snd  expend  said 
money:  Acid,  that  the  facts  contained  in  suck  further  answer  were  net 
sham,  frivolous,  or  irrelevant,  nor  inconsistent  with  the  said  denial  /MA 
ate)^  that  a  further  answer  or  defense  interposed  by  the.ssid  A.  M.  Ca,  in  the 
said  action,  wherein  it  charged  and  alleged  that  said  law  fiim  was  gnilty 
of  gross  negligence  in  the  performance  of  said  services,  occasioning  it  greet 
damage,  was  properly  united  as  a  ground  of  defense  with  said  deniaL 
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Undbb  the  Provisions  of  thk  Oregon  Ck>DE,  the  court  may  direct  a  refer- 
ence without  the  consent  of  the  parties,  or  of  its  own  motion,  where  the 
trial  of  an  issue  of  fact  requires  the  examination  of  a  long  account  on 
either  sid&  Where,  therefore,  the  plaintiff's  claim  consisted  of  about  180 
items  in  number,  which  varied  in  amount  from  fifty  cents  to  $^50,  as  shown 
by  a  bill  of  particulars  furnished  by  the  plaintiff:  held,  that  the  case  was 
a  proper  one  for  the  conrt  to  direct  a  reference.  The  decision  in  Tnbtm 
V,  SirmohridgCf  7  Or.  156,  approved* 

Appeal  from  a  judgment  of  the  Girouit  Court  for  the 
county  of  Multnomah,  entered  upon  the  confirmation  of 
the  report  of  a  referee. 

The  appellant  commenced  an  action  against  the  re- 
spondent in  the  said  circuit  court,  to  recover  a  claim  for 
work,  labor,  and  services  alleged  to  have  been  performed 
by  the  law  firm  of  McDougall  &  Bower,  as  attorneys,  be- 
tween the  second  day  of  February,  18829  and  the  first  day 
of  September,  1887,  for  the  respondent,  upon  its  retainer, 
and  for  money  paid  and  agreed  to  be  paid  by  said  firm  in 
the  prosecution  of  the  respondent's  business,  at  its  re- 
quest, which  claim  the  appellant  alleged  had  been  as- 
signed to  him  by  said  McDougall  &  Bower;  also  to 
recover  a  claim  for  the  breach  of  an  agreement,  alleged 
to  have  been  entered  into  between  the  respondent  and 
said  law  firm  on  the  twenty-fifth  day  of  February,  1882, 
whereby  said  firm  agreed  and  undertook  to  perform  work 
and  services  as  attorneys  at  law  in  loaning  mon^y  for 
respondent  on  real-estate  security  in  the  state  of  Oregon 
and  territories  of  Washington  and  Idaho,  for  which  the 
respondent,  besides  the  payment  of  certain  fees,  agreed 
to  retain  said  firm  in  prosecuting  all  suits  and  actions  for 
the  foreclosure  and  collection  of  any  mortgages  and  loans 
that  might  be  accepted  by  the  respondent,  and  upon  the 
abstract  of  which  the  said  firm  hfid  passed  and  certified, 
and  to  pay  said  firm  for  such  services  a  reasonable  com- 
pensation in  all  such  matters,  suits,  and  actions  brought 
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to  foreclose  and  collect  any  such  loan  or  mortgage,  which 
latter  claim  the  appellant  also  alleged  had  been  assigned 
to  him  by  said  McDougall  &  Bower.  The  appellant 
alleged  in  his  complaint  in  said  action  that  there  was  due 
him  upon  the  first  of  said  claims  the  sum  of  $10,717.14, 
and  upon  the  second  one  the  sum  of  $12,000.  The  re- 
spondent, in  its  answer  to  the  said  complaint,  denied 
that  it  ever  retained  eaid  law  firm,  or  that  said  firm  ever 
performed  services  or  paid  out  money  for  it,  or  that  it 
ever  had  a  contract  with  said  firm,  or  that  it  ever  prom- 
ised to  pay  said  firm  for  any  services  or  money  paid  out. 
And,  for  a  further  answer,  alleged  hypothetically  that  the 
services  rendered  and  money  expended  by  said  law  firm, 
sought  to  be  recovered  in  the  action,  were  so  rendered 
and  expended  for  and  at  the  instance  and  request  of 
the  Oregon  and  Washington  Mortgage  Savings  Bank  of 
Oregon,  a  corporation,  and  under  and  by  virtue  of  a  con- 
tract entered  into  by  and  between  respondent  and  said 
bank,  which  took  effect  November  1,  1882,  whereby  said 
bank,  in  consideration  of  a  portion  of  the  interest  to  be 
earned  upon  loans  of  respondent's  money,  made  by  said 
bank,  which  was  agreed  to  be  paid  and  was  paid  by  said 
bank  therefor,  agreed  and  bound  itself  to  conduct  the  re- 
spondent's business  and  act' as  its  agent  in  all  its  business 
in  the  state  of  Oregon  and  territories  of  Washington  and 
Idaho,  and  at  its  own  charge  and  expense  to  pay  the 
remuneration  of  all  attorneys  and  all  cost  of  court,  and 
all  cost  and  expenses  of  foreclosing  the  respondent's 
mortgages  and  collecting  its  debts  due  upon  said  loans, 
and  all  expenses  of  every  nature  and  description  in  and 
about  the  business  of  the  respondent  in  said  state  and 
territories,  and  to  hold  the  respondent  harmless  against 
the  same,  which  said  terms  of  said  contract  were  well 
known  to  said  McDougall  &  Bower  at  the  time  thereof; 
that  all  the  mortgages  foreclosed  by  said  law  firm,  for 
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which  appellant  sought  to  recover  foreclosure  fees  in  the 
action,  provided  hy  their  terms  for  the  payment  hy. 
the  mortgagors  of  the  sum  of  twenty  per  cent  upon  the 
amounts  due  therein  at  the  time  of  foreclosure,  as  attor- 
ney's fees  in  such  foreclosure  suits,  and  all  of  the  fore- 
closure suits  brought  by  said  law  firm  were  brought  under 
said  agreement  between  the  respondent  and  said  bank 
under  an  express  agreement  made  between  said  bank  and 
said  law  firm,  whereby  the  latter  agreed  to  conduct  said 
suits  in  consideration  of  the  attorney's  fees  so  stipulated 
to  be  paid  by  the  mortgagors  when  the  same  should  be 
realized  upon  foreclosure;  and  that  until  such  attorney's 
fees  could  be  collected  and  received  by  the  bank  for  the 
respondent,  over  and  above  the  mortgage  debts,  interests, 
and  costs  upon  sueh  loans,  no  foreclosure  fees  whatever 
should  be  due  or  payable  to  said  firm;  that  on  the  fore- 
closure of  said  mortgages  the  lands  mortgaged  were  bid  in 
by  the  said  firm  in  the  name  of  respondent  without  its 
knowledge  or  consent,  and  for  the  amount  of  the  respect- 
ive loans,  interests,  costs,  and  attorney's  fees  stipulated 
therein  to  be  paid,  and  the  accruing  costs;  and  that  re- 
spondent holds  said  lauds  and  is  unable  to  sell  the  same; 
and  that  the  value  of  said  land3,  at  the  time  of  such  fore- 
closure sales,  and  at  all  times  since,  has  been  less  than 
the  auiounts  of  said  respective  bids  by  at  least  fifteen 
thousand  dollars;  and  that  respondent  cannot  realize  out 
of  said  lands  the  amounts  due  it  upon  the  loans  so  made, 
with  the  interest  upon  the  same.  And,  as  another  and 
further  answer,  the  respondent  alleged  that  the  fees  sued 
for  arose  from  proceedings  on  certain  mortgages  which 
the  bank  as  its  agent  had  taken  under  an  agreement  to 
take  none  but  choice  securities,  and  to  vest  a  good  title 
in  respondent;  that  said  McDougall  &  Bower  were 
attorneys  for  the  bank,  and  knew  the  terms  of  the  agree* 
anent,  and  they  furnished  to  said  bank,  to  be  furnished  t^ 
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tespoodent,  certificates  certifying  that  they  had  made 
careful  examinations,  and  that  the  respective  mortgagors 
irere  seised  in  fee-eimple  of  the  lands  mortgaged,  and  that 
they  were  free  from  encumbrance;  and  respondent,  rely- 
ing upon  such  certificates,  made  the  loans;  that  said  cer- 
tificates were  made  without  examination  of  the  records, 
and  in  some  instances  the  mortagors  had  no  title,  and  in 
some  there  were  prior  liens;  that  the  said  attorneys  were 
grossly  negligent  in  many  instances,  which  were  enumer- 
ated in  the  answer,  which  occasioned-  damages  to  respond- 
dent  amounting  in  the  aggregate  to  more  than  the  <-laim 
of  the  appellant  for  damages.  The  appellant  filed  motions 
to  strike  out  these  further  answers,  on  the  ground  that 
they  were  sham,  frivolous,  and  irrelevant,. which  motions 
the  court  denied.  The  appellant  then  filed  a  reply  con- 
troverting the  new  matter  set  up  in  the  answer.  The 
other  facts  in  the  case  sufBciently  appear  in  the  opinion 
of  the  court. 

McDougall  A  Bmoer,  for  Appellant. 

Oearin  &  Gilbert,  for  Respondent. 

Thayer,  C.  J.  —  The  main  issue  in  this  case  in  ther 
circuit  court  was  whether  the  performance  of  the  ser- 
vices and  expenditure  of  the  money  by  the  law  firm  of 
McDougall  &  Bower,  as  alleged  in  the  complaint,  were 
done  and  made  in  pursuance  of  a  direct  employment  of 
said  firm  by  the  respondent,  or  were  done  and  made 
tinder  an  arrangement  entered  into  between  said  firm 
and  the  corporation  known  as  the  Oregon  and  Wash- 
ington Mortgage  Savings  Bank  of  Oregon  as  a  part 
compliance  with  a  contract  between  the  latter  and  the 
respondent. 

If  the  respondent  contracted  with  the  Mortgage  Savings 
Bank,  as  alleged  in  its  answer,  and  the  bumk,  in  order  to' 
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^dtry  out  that  contract,  employed  said  law  firm,  and  the 
derviees  were  rendered  and  monejr  expended  by  the  firm 
In  pursuance  of  suck  employment,  with  an  understand- 
ing of  the  ridlatiotis  existing  between  the  bank  and  the 
respondent,  theii  the  firm  had  no  recourse  upon  the  re- 
8|)ondenty  but  trius  necessarily  obliged  to  rely  upon  the 
bank  for  compensation  and  remuneration. 

That  issue  was  tried  by  the  referee,  who  appears  to 
hare  found  that  said  law  firm  performed  the  services  and 
expended  the  money  at  the  instance  and  request  of  the 
bank,  pursuant  to  a  contract  entered  into  between  the 
bank  and  the  respohdent,  as  alleged  in  the  answer;  that 
daid  firm  had  knowledge  of  the  teritis  of  said  contract  when 
the  services  wete  rendered  and  money  expended,  and  the 
dame  were  not  dona  at  the  instance  Or  request  of  the  re- 
spondent. 

Baid  finding  stands  as  the  verdict  of  a  jury,  and  is  con- 
elusive  against  any  right  of  recovery  upon  the  part  of  the 
appellant.  Unless;  therefore,  some  error  were  committed 
at  the  trial,  or  in  the  proceeding^  had  in  the  action,  pre- 
judicial to  the  rights  of  the  appellant,  this  court  has  no 
alternative  but  to  affirm  the  judgment  appealed  from. 

The  appellant  in  his  notice  of  appeal  assigned  several 
grounds  of  error  on  which  he  intended  to  rely  upon  the 
appeal,  and  which  his  counsel  insists  are  tenable.  The 
first  ground  of  error  assigned  is  the  denial  of  the  ap- 
pellant's motion  to  strike  out  parts  of  the  respondent's 
answer,  and  bis  further  answers  to  the  complaint.  The 
parts  of  the  answer  sought  to  be  striken  out  relate  to 
the  allegations  that  the  services  rendered  and  money  ex- 
pended by  the  said  law  firm  were  not  rendered  and  ex- 
pended for  the  respondent,  but  for  and  on  behalf  of  atid 
at  the  instance  and  request  of  the  said  bank  under  and 
by  virtue  of  the  contract  between  the  bank  and  the  re- 
pondent  before  referred  to;  also  to  divers  other  parts  of 
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the  answer,  including  the  respondent's  claim  to  damages 
on  account  of  the  alleged  careless  and  negligent  manner 
in  which  said  law  firm  conducted  the  business  of  loaning 
respondent's  money;  and  substantially  all  that  part  of 
the  answer  not  included  in  the  denial,  that  the  services 
were  rendered  and  money  expended  for  the  respondent* 
The  appellant's  counsel  contend  that  it  was  incumbent 
upon  the  appellant  to  show  that  the  respondent  employed 
the  said  law  firm  before  he  could  claim  a  recovery  in  the 
action,  whether  said  matters  were  pleaded  or  not,  and 
that  therefore  it  was  unnecessary  to  allege  them.  If  that 
were  so,  I  do  not  think  it  follows  that  the  facts  set  up  in 
the  further  answers  were  sham,  frivolous,  or  irrelevant 
within  the  meaning  of  the  provisions  of  the  code  which 
permit  such  answers  and  defenses  to  be  striken  out  oa 
motion.  It  may  be  true  that  said  facts  would  not  have, 
been  admissible  in  proof  upon  a  mere  traverse,  but  that 
should  not  deprive  the  respondent  of  the  right  to  make  its 
answer  specific.  The  services  rendered  and  money  ex- 
pended were  ostensibly  for  the  benefit  of  the  respondent^ 
and  it  was  clearly  proper,  it  seems  to  me,  for  it  to  allege 
all  the  facts  under  which  they  were  done,  in  order  to. 
rebut  any  presumption  that  might  arise  from  that  cir- 
cumstance. The  pleading  was  in  the  nature  of  a  confes* 
sion  and  avoidance. 

The  respondent  admitted,  in  efiect,  that  the  law  firm  did 
perform  services  and  expend  money  in  and  about  its 
business;  and  to  avoid  the  presumption  of  a  claim  thai 
might  arise  from  that  circumstance,  alleged  that  it  had 
contracted  with  the  bank  to  do  the  business  at  a  fixed 
compensation,  the  latter  to  employ  the  necessary  attorneys 
therefor,  and  that  said  firm  was  employed  by  the  bank  to 
assist  in  carrying  out  such  contract. 

Nor  was  the  defense  that  the  law  firm  was  guilty  of 
negligence  in  the  management  of  the  said  business  irrele- 
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vant.  It  was  unnecessary,  if  the  other  defense  proved 
good;  but  the  respondent's  counsel  could  not  be  certain 
of  that,  and  hence  they  prudently  interposed  the  further 
defense  to  fall  back  upon,  in  the  event  of  the  failure  of 
the  former.  A  party  has  the  right  to  set  forth  by  answer 
as  many  defenses  and  counterclaims  as  he  may  have,  and 
it  does  not  follow,  because  he  has  set  up  one  defense  which 
is  good  upon  its  face,  that,  therefore,  he  '<ihall  not  be  per- 
mitted to  set  up  another. 

If  a  party  were  sued  upon  a  promissory  note  wliicli  he 
Lad  never  made,  but  notwithstanding  had  paid,  he  cer- 
tainly would  not  be  precluded  from  denying  the  making 
of  the  note,  and,  at  the  same  time,  pleading  its  payment. 
The  rule,  as  I  understand  it,  in  regard  to  inconsistent  de- 
fenses is,  that  defenses  are  not  inconsistent  when  they 
may  all  be  true;  that  they  are  only  inconsistent  when 
some  of  them  must  necessarily  be  false,  if  others  of  them 
are  true;  in  such  case  they  cannot  be  united.  The  two 
defenses  set  up  in  the  answer,  that  the  respondent  never 
employed  the  law  6rm  of  McDougall  &  Bower,  and  that 
they  were  guilty  of  gross  negligence  in  the  management 
of  the  business,  were  not  necessarily  inconsistent,  as  they 
both  may  have  been  true.  If  the  respondent  had  denied 
the  rendition  of  the  services,  and  then  alleged  that  they 
were  negligently  and  unskiilfuUy  performed, the  case  would 
have  been  different.  In  the  latter  case,  the  two  defenses, 
unless  the  denials  were  with  an  absque  hoc^  as  it  was 
termed,  would  be  inconsistent,  as  both  could  not  be  true. 
I  think  the  motion  to  strike  out  was  properly  overruled. 
If,  however,  the  ruling  had  been  erroneous  in  that  par- 
ticular, it  would  have  been  no  ground  for  reversing  the 
judgment,  and  it  could  not  possibly  have  prejudiced  the 
appellant. 

Another  of  the  grounds  of  error  assigned  is,  that  the 
court  erred  in  referring  the  action.    The  record  discloses 
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that  the  respondent's  coansel  filed  a  motion  to  refer  the 
case  to  a  referee;  that  the  motion  was  made  mainly  upon 
the  pleadings  in  the  cause;  that  it  was  argued  by  counsel 
pro  and  con;  that  the  court  found  that  the  trial  of  the  is- 
sues  in  the  case  would  require  the  examination  of  a  long 
account;  that  it  was  a  case  proper  to  be  referred;  and 
thereupon  the  order  of  reference  was  made.  An  examina- 
tion of  the  proceedings  in  the  action  shows  that  the  ap- 
pellant, in  compliance  with  a  demand  in  writing  made  bf 
the  attorneys  for  the  respondent,  furnished  a  bill  of  the 
items  of  account  of  th6  labor  and  services  and  of  tho 
money  paid  out  and  expended  by  the  said  laW  firm,  which 
are  alleged  in  the  complaint,  and  that  said  items  consisted 
of  about  180  in  number,  which  varied  In  amount  from 
fifty  cents  to  $550.  From  this  fact,  the  circuit  cotiri 
seems  to  have  made  the  holding  referred  to,  of  which  th« 
appellant's  counsel  complains. 

The  code,  section  222,  provides  that  the  court  may 
direct  a  reference  when  the  trial  of  an  issue  of  fact  shall 
require  the  examination  of  a  long  account  on  either  sid^i 
without  tlie  consent  of  the  parties,  or  of  its  own  motioii. 
It  has  been  claimed,  however,  that  said  provision  of  thd 
code  was  vAconstitutional;  but  this  court,  in  THhou  v. 
Strowbridge,  7  Or.  156,  held  otherwise,  and  I  think  we  are 
bound  by  that  holding.  According  to  the  decision  ilk 
that  case,  the  order  of  reference  herein  wa^  properly  made^ 
and  should  be  sustained. 

I  have  examined  the  other  grounda  of  error  assigned, 
and  do  not  think  they  are  well  tak^n.  There  were  somd 
irregularities  in  returning  certain  eomnilisaions  issued  id 
take  the  depositions  of  witnesses  on  the  part  of  the  re- 
spondent, but  they  were  not  of  a  character  which  wouM 
justify  the  court  in  suppressing  the  depositions  takefl^ 
under  the  commissions. 

The  judgment  appealed  from  will  therefore  be  affirmed. 
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STATE  OP  OREGON,  Respondent,  v.  CHEE   GONG, 
Appellant. 

Haiteb  Which  Covtrrrnma  No  Pabt  of  thb  Rioord  Pbofxr  cannot  be  oon« 
aidered  on  appeal,  unless  incorporated  in  a  bill  of  exceptions. 

UitTiL  Such  Mattbe  is  Put  xirro  a  Bill  or  ExcEPnoNs,  and  is  antbentacated 
as  reqnired  by  law,  tbe  oonrt  eannot  reeeive  it^  because  there  is  no  legal 
evidence  before  the  oonrt  that  it  oontains  a  correct  record  of  the  proceed- 
ings. 

WBtTfiSB    A    WtTNXSS  ItAT   BS   ASKBB    CONCERVIRQ  AnT  SbRIOUS  ChABOI 

brought  against  him  testa  in  the  sound  discretion  Of  the  court  to  allow  or 
ezclade  such  inquiry  as  the  ends  of  justice  may  eeem  to  require. 
The  Distinction  between  a  Map  or  Plan  not  admitted  in  evidence,  but  used 
only  to  enable  the  witness  to  explain  the  diffbrent  points,  location,  etc.,  as 
to  which  he  testifies^  and  such  a  map  admitted  as  evidence  of  the  loau  in 

The  Allowance  or  Leadino  QuEsnoNS  rests  in  the  sound  discretion  of  the 

trial  conrt» 
When  the  Chabge  m  the  Killino  with  a  Kvitb,  and  all  the  evidence,  taken 

together,  tends  to  identify  the  knife  used  in  evidence  as  the  one  used  by 

the  prisoner,  the  question  of  the  identity  of  the  knife  is  exclusively  for  the 

jury. 

WiUiams  &  TTood,  for  Appellant. 
Henry  E.  McGinn,  for  i^spondent. 

Lord,  J. — The  defendant  was  indicted,  tried,  and  con- 
victed of  murder,  and  sentenced  to  be  hanged.  To  procure 
a  reversal  of  that  Sentence  and  a  new  trial,  several  errors 
have  been  assigned  and  argued,  with  candor  and  much 
itbility.  Of  these  assignments  of  error  the  two  most  im- 
portant, and  upon  which  the  most  stress  is  laid,  do  not 
constitute  a  part  or  any  part  of  the  bill  of  e^tceptions,  nor 
are  they  any  part  of  the  record  proper.  They  consist 
simply  of  affidavits  used  presumably  upon  the  motion  for 
a  new  trial. 

It  has  been  often  held,  and  expressly  so  by  this  court 
in  State  v.  Drake,  11  Or.  d9ft,  that  matter  which  consti* 
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tutea  no  part  of  the  record  proper  cannot  be  considered  on 
appeal  unless  incorporated  in  a  bill  of  exceptions.  The 
reason  is^  until  such  matter  is  put  into  a  bill  of  excep- 
tions, and  the  bill  authenticated  as  required  by  law,  the 
court  cannot  receive  it,  because  there  is  no  legal  evi- 
dence before  the  court  that  it  contains  a  correct  record  of 
the  proceedings.  It  may  not  be  amiss,  however,  to  say 
that  the  first  objection — the  right  of  the  accused  to  be 
present  at  the  jury  view  ordered  by  the  court — has  twice 
been  expressly  decided  adversely  to  the  contention  of  the 
defendant  by  this  court  {State  v.  Ah  Lee,  8  Or.  214,  and 
State  v.  Morauy  15  Or.  276),  and  that  it  would  hardly  be  a 
safe  practice  to  overturn  two  solemn  adjudications  upon 
matters  not  properly  before  us,  and  about  which  there  is 
an  admitted  diversity  of  judicial  opinion.  Besides,  it  is 
admitted  that  at  the  time  the  court  made  the  order,  the 
defendant  and  his  counsel  were  informed  of  their  right 
to  be  present,  and  that  they  stated  in  open  court,  for 
the  defendant  and  themselves,  that  neither  their  client 
nor  themselves  wished  to  be  present  at  the  jury  view  of 
the  place  where  the  murder  was  committed,  and  added 
that  they  made  this  statement  without  any  mental  reser- 
vation whatever.  Upon  the  assumption  that  it  is  the 
right  of  the  accused  to  be  present,  how  was  an  exception 
to  be  taken  when  the  court  distinctly  informed  the  de- 
fendant and  his  counsel  of  that  right,  and  he  and  they  as 
distinctly  refused  to  exercise  it?  Was  it  error  because 
the  court  did  not  order  its  executive  officer  to  bind  the 
defendant  hand  and  foot,  and  carry  him  forcibly  to  the 
place  where  the  murder  was  committed  and  the  jury  view 
ordered? 

But  it  is  hardly  necessary  to  pursue  the  subject  further, 
as  our  only  object  in  adverting  to  the  matter  is  to  show 
the  extremely  fragile  ground  upon  which  this  objection 
is  urged  upon  all  the  admitted  facts  and  circumstances. 
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It  is  enough  that  the  matter  is  not  before  us,  to  exclude 
its  consideration,  and  this  observation  equally  applies  to 
the  other  proposition  discussed. 

It  is  also  claimed  that  the  court  erred  in  not  allowing 
the  witness  Ah  How  to  answer,  on  cross-examination,  the 
question:  "Did  you  not  kill  a  man  in  Chicago,  and  flee 
from  there?"  In  State  v.  Bacon,  13  Or.  155,  ihe  princi- 
ple involved  in  such  an  inquiry  on  cross-examination 
received  a  careful  consideration  in  this  court,  and  the  re- 
sult reached  is  adverse  to  the  contention  of  counsel.  As 
the  court  has  no  disposition  to  change  or  modify  the  view 
therein  expressed,  that  case  must  control,  and  is  decisive 
of  the  principle  here  involved. 

The  next  error  assigned  is  the  admission  in  evidence 
of  a  certain  map  of  the  China  theater,  and  in  permitting 
the  witnesses  called  by  the  state  to  refer  to  the  map  when 
testifying.  The  distinction  between  a  map  not  admitted 
as  evidence,  but  only  to  enable  a  witness  to  explain  the 
position  of  different  points,  locations,  etc.,  as  to  which  he 
testified,  and  a  map  admitted  as  evidence  of  the  locua  in 
quo,  is  noted  and  conceded.  But  according  to  our  judg- 
ment upon  the  evidence  as  exhibited  by  the  bill  of  excep- 
tions, the  map  was  authenticated.  It  was  shown  by  those 
who  were  familiar  with  the  interior  of  the  theater,  and 
recognized  by  them  as  correct  in  design.  Indeed,  there 
does  not  seem  to  have  been  any  doubt  as  to  this,  only  that 
it  was  not  drawn  upon  a  scale.     This  was  not  error. 

The  two  next  errors  assigned  involve  the  same  question, 
viz.,  the  indentity  of  the  knife.  The  argument,  in  effect, 
is,  that  the  evidence  was  too  remote  to  connect  the  de- 
fendant with  the  knife.  It  may  be  that  the  testimony  is 
susceptible  of  some  criticism  as  to  the  order  of  its  intro- 
duction,— a  matter  which  is  liable  to  occur  where  there 
are  numerous  witnesses, — but,  when  taken  together  and 
in  connection  with  the  facts^  the  identity  of  the  knife  is 
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sufficiently  established.  It  is  alleged  in  the  indictment 
that  the  killing  of  Lee  Yick  was  caused  by  stabbing  him 
in  the  head  with  a  knife.  As  the  state  was  bound  to 
prove  this,  a  Dr.  Panton,  who  had  examined  and  de- 
scribed the  wound,  also  stated  th^  kind  of  instruipent  bj 
which  it  was  likely  to  have  been  produced,  and  further 
testified  that  he  had  seen  ^'a  knife  which  was  said  to  have 
been  used."  He  was  then  asked  whether  he  would  recog- 
nize the  knife  now  shown  him  as  the  one  which  be  saw, 
which,  being  objected  to,  the  court  permitted  him  to  an- 
swer to  the  extent  of  indentifying  the  knife.  He  answered 
that  "it  was  either  this  one  or  one.  exactly  similar. 
This  appears  to  be  the  knife,  as  far  as  I  remember." 
Now,  this  alone  was  manifestly  insufficient,  but  there  is 
other  evidence  which  must  be  considered  to  determip^ 
the  point  we  are  required  to  decide. 

To  summarize,  the  evidence  in  the  bill  of  exceptions 
discloses  that  when  the  onslaught  was  made  on  Lee  Yick 
in  the  theater,  among  his  assailants  was  the  defend^ 
ant,  who  alone  was  armed  with  a  knife,  the  others  being 
armed  with  iron  bats  and  a  hatchet;  that,  at  the  place 
where  the  killing  occurred,  a  knife  was  found  with  the 
point  covered  with  blood  about  two  ipches  up  the  blade, 
which  was  taken  by  one  of  the  police  to  the  station,  an<i 
that  the  knife  was  the  property  of  the  defepdant.  At  the 
former  trial  of  the  defendant,  that  knife  was  identified  by 
the  officer  Hoxie,  who  identified  it  at  the  present  trial  of 
the  defendant.  He  says:  "I  identified  the  knife  at  that 
time,  and  I  believe  this  is  the  same  knife.  I  think  it  is 
the  same  knife."  Nor  is  this  all.  The  evidence  of  Lee 
Toy  shows  that  the  defendant  had  worked  for  him,  that 
he  had  seen  the  knife  in  the  room  of  the  defendant  before 
the  killing  had  occurred,  and  that  it  was  the  property  of 
the  defendant;  that  the  next  time  he  h$A  seen  the  knife 
was  in  the  court-room  on  the  former  trial.    Now,  when,  in 
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the  present  trial,  the  knife  was  banded  to  him,  and  he  was 
asked  to  look  at  it,  and  state  if  he  could  identify  it  as  the 
^ife  he  saw  in  the  possession  of  the  defendant,  his  an* 
8wer  was:  "That  is  the  same  knife.''  Whereas,  in  this 
case,  the  charge  is  the  killing  with  a  knife,  and  all  the 
evidence  taken  together  tends  to  identify  the  knife  in 
evidence  as  the  one  used  by  the  prisoner;  the  question 
of  the  identity  of  such  knife  is  exclusively  for  the  jury. 

The  next  objection  is,  that  the  court  permitted  a  ques- 
tion to  be  asked  which  suggested  the  answer,  viz.,  "State 
whether  or  not  Chee  Gong  was  armed  that  night."  It  is 
asserted  by  some  authorities  that  the  allowing  of  leading 
questions  is  a  matter  wholly  within  the  discretion  of  the 
court,  while  others  hold  if  such  discretion  has  been  abused 
it  is  a  ground  of  error.  Mr.  Greenleaf  says:  "When  and 
under  what  circumstances  a  leading  question  may  be  put 
is  a  matter  resting  in  the  sound  discretion  of  the  court, 
and  not  a  matter  which  can  be  assigned  as  error."  (1 
Greeul.  Ev.,  sec.  435.)  Assuming  that  the  question  is 
leading,  when  it  is  remembered  how  difficult  it  is  to  take 
Chinese  testimony,  and  that  the  matter,  at  any  rate,  rests 
in  the  sound  discretion  of  the  court,  we  are  unable  to  say 
that  there  was  any  error.  The  finswer  was,  "  I  saw  him 
have  a  knife,"  and  this  is  the  concurrent  testimony  of  all 
^he  witnesses.  The  result  is,  that  we  are  unable  to  find 
any  error  upon  the  record  before  us,  and  in  such  case  our 
4uty  is  to  affirm  the  judgment,  and  it  is  so  ordered. 
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[FUedJoneSO,  1889.] 

W.  H.  BIGGS,  Appellant,  v.  GEORGE  W.  McBRIDE, 
Secbetary  of  State,  Respondent. 

STATirrE—  When  Sami  Taxes  EirFEcr-^ExEHOBNor.  —  An  aot  which  pMses 
both  houses  of  the  legislature,  and  which  contains  an  emergency  danse, 
followed  by  the  words,  that  the  same  "shall  take  efiFect  and  bo  in  force 
from  and  q/ler  its  approvnU  hy  titt  governor,**  bat  which  the  governor  never 
approves,  but  vetoes,  and  the  same  ij  then  duly  passed  by  both  houses  by 
the  necessary  majorities,  notwithstanding  the  veto,  takes  effect  and  is  in 
force  from  and  after  its  passage. 

Statutb— Embrobnct  Clause  —  Veto —  When  Taxes  Effect.  — Sucfa  act 
takes  effect  when  the  law-making  power  has  done  every  act  or  thing  neces* 
sary  under  the  constitution  to  its  complete  enactment  as  a  law. 

Constitutional  Law  — Eheboency  —  Power  of  the  Leoislatube.  —  The 
constitution  has  vested  in  the  legislature  the  power  to  declare  in  the  body 
or  preamble  of  an  act  the  emergencies  by  which  it  may  bo  put  in  foroe  in 
less  than  ninety  days  after  the  adjournment  of  the  session;  and  when  the 
emergency  is  specified  in  the  act,  the  same  is  conclusive  upon  the  courts^ 
and  ij  not  reviewable. 

Executive  Office  —  Power  to  Fill  Vacancies.  —  By  article  5,  section  1, 
of  the  constitution,  the  chief  executive  power  of  the  state  is  vested  in  a 
governor,  but  this  does  not  include  the  power  to  hll  vacancies  in  office. 
When  and  under  what  circumstances  that  power  may  bo  exercisod  by  the 
governor  is  prescribed  and  defined  by  section  IG  of  the  samo  article. 

Constitutional  Law  —  Contemporanbou:)  Construction. — When  a  power 
has  been  exercised  by  one  department  of  the  government  ever  since  the 
adoption  of  the  constitution,'  and  such  exercise  has  been  constantly  acqui- 
esce<l  in  by  the  other  departments  as  well  as  the  people,  anch  praotioal 
construction  is  of  great  weight  in  doubtful  cases,  and  should  not  be  lightiy 
regarded  in  any  case. 

Office — Removal  for  Cause — Is  the  Power  Judicial  or  Exeoutive7-« 
The  QuarrioN  Stated,  but  not  Decided  —Opportunity  to  be  Hxard. 
—  Whether  the  power  to  remove  an  officer  for  eautte  may  be  oonferred 
upon  the  governor,  or  belongs  exclusively  to  the  judicial  department  of 
the  government  under  the  constitutfon,  is  not  decided;  but  by  whomsoever 
the  power  of  removal  for  cause  may  be  exercised,  it  must  be  done  upon 
notice  to  the  delinquent  of  the  particular  charges  against  hinif  and  an 
opportunity  be  given  him  to  be  heard  in  his  defense. 

Trial — Title  to  Office  —  Mandamus.  —  i/aiuiamtM  is  not  the  proper  pro- 
ceeding by  which  to  try  the  title  to  an  office. 


Appeal  from  Marion  County. 
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Joseph  Simony  Richard  WiUiamSf  and  Oeorge  H.  Bur* 
nette,  for  Respondent. 

N.  B.  Knight,  P.  H.  lyArcy,  and  J.  J,  Murphy,  for  Ap- 
pellant. 

Strahan,  J. — This  proceeding  was  instituted  by  the 
plaintiff,  claiming  to  be  one  of  the  railroad  commission- 
ers of  the  state,  against  the  secretary  of  state,  to  com- 
pel him  by  writ  of  mandamus  to  draw  a  warrant  upon  the 
state  treasury  for  the  sum  of  $277.77,  being  the  amount 
claimed  as  plaintiff's  salary  up  to  the  date  of  the  filing  of 
the  petition  for  the  writ. 

The  petition  alleges,  in  substance,  that  George  W.  Mc- 
Bride  is  the  duly  elected,  qualified,  and  acting  secretary 
of  state  of  the  state  of  Oregon,  and  is,  by  virtue*  of  said 
office,  the  auditor  of  public  accounts;  that  your  petitioner 
is  one  of  the  duly  appointed,  qualified,  and  acting  rail- 
road commissioners  of  the  state  of  Oregon,  constituting 
one  of  the  members  of  the  board  of  said  railroad  commis- 
sioners of  said  state,  and  has  been  such  since  the  twenty- 
first  day  of  February,  1889,  at  which  time  the  appellant 
was  duly  appointed  said  railroad  commissioner  by  Hon. 
S.  Pennover,  governor  of  the  state  of  Oregon,  in  pursu- 
ance of  a  law  duly  enacted  and  passed  at  the  fourteenth 
regular  session  of  the  legislative  assembly  of  said  state« 
and  which  was  approved  the  18th  of  February,  1887; 
that  as  such  railroad  commissioner  your  petitioner,  on 
the  thirty-first  day  of  March,  1889,  became  entitled  to 
receive  for  his  services  as  such  oflicer  the  sum  of  $277.77, 
in  United  States  gold  coin,  for  the  quarter  ending  March 
31,  1889;  that  on  the  first  day  of  April,  1889,  your  peti- 
tioner  applied  to  said  defendant,  at  his  office  in  the  city 
of  Salem,  and  requested  and  demanded  that  the  defend- 
ant, as  such  secretary  of  state  and  auditor  of  public  ac- 
counts, should  audit,  allow,  and  issue  his  warrant  upon 
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the  treasurer  of  the  state  for  the  payment  of  said  $277.77^ 
but  that  the  defendant  refused  and  neglected^  and  stiljt 
does  refuse  and  neglect^  without  lawful  ijight  or  excuse*  to 
either  audit,  allow,  or  issue  his  warrant  upon  said  treas- 
urer for  the  paymant  of  said  claim,  or  any  part  thereof; 
that  your  petitioiier  ha»  no  plain,  speedy «  or  adequate 
remedy  at  law  for  the  recovery  of  said  sum  of  $277.77, 
which  became  justly  due  and  owing  to  the  plaintiff  on 
the  thirty-jfirst  day  of  March,  1889.  Prayer  that  the  writ 
of  mandamus  be  awarded,  etc.  The  defendant  demarre4 
to  the  writ,  upon  the  ground  that  the  same  did  not  state 
facts  sufficient  to  entitle  the  plaintiff  to  the  relief  prayed 
for,  or  to  any  relief,  which  demurrer  was  sustained,  and 
the  writ  dismissed,  from  which  judgment  this  appei4  was 
taken.   ' 

The  appellant's  notice  of  appeal  specifies,  in  sul>stance) 
the  following  grounds  of  error,  upon  which  he  intends  to 
rely  upon  the  appeal:  1.  The  court  erred  iu  sustaining 
the  defendant's  demurrer;  2.  The  court  erred  in  deny- 
ing the  writ  of  mandam%i8  prayed;  for  in  said  cause;  S^ 
The  court  erred  in  dismissing  plaintiff's  Qause  at  his  costs. 

The  board  of  railroad  commissionera  in  this  state  was 
created  by  the  act  of  the  legislative  assembly  approved 
February  18, 1887.  This  act,  among  other  things,  pro- 
vided that  such  board  should  consist  Qf  twp  persons,  to  be 
appointed  by  the  governor  from  each  of  tlie  two  political 
parties,  who  should  hold  their  offices  for  and  during  the 
term  of  four  years,  or  until  their  successors  are  appointed 
as  in  said  act  provided;  and  if  a  vacancy  occurs  by  resig- 
nation, death,  or  otherwise,  the  governor,  in  the  manner 
thereinafter  provided,  was  to  appoint  a  commissioner  to 
fill  such  vacancy  for  the  residue  of  the  term,  and.  might  in 
the  same  manner  remove  any  commissioner /or  eavse. 

During  the  session  of  the  legislative  assembly  next  pre* 
ceding  the  es^piration  of  the  term  of  offio^  of  the  commit- 
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sioners  fir^t  appoiixted  by  this  act,  and  every  four  years 
therea/ter,  it  was  made  the  duty  of  the  govexnoj:,  by  and 
with  the  adyice  an.d  cousient  of  the  senate,  to  appoint  the, 
successors  of  such,  commissioners,  who  should  in  lil^e 
manner  serve  for  four  years.  It  was  further  provided 
that  said  commissioners  should  be  selected,  one  from  the 
political  party  that  cast  the  highes.t  number  of  votes  at 
the  last  general  election  in  this  state  preceding  his  ap- 
pointment, and  one  from  the  political  party  casting  the 
next  highest  number  of  votes  at  said  election.  Pursuant 
to  this  act,  a  board  of  commissioners  was  appointed  by 
the  governor,  who  continued  to  serve  until  the  sixteentlx, 
day  of  January,  1889,  on  which  day  the  governor  made 
an  executive  order  removing  them  for  cause. 

On  the  twelfth  day  of  February,  1889,  the  legislative, 
assembly  passed  an  act  amendatory  of  the  existing  law 
on  the  subject  of  railroad  commissioners,  whereby  the 
board  was  increased  to  three  persons,  and  provision  was 
made  for  choosing  said  commissioners  biennially  by  the 
legislative  assembly,  and  they  were  to  hold  oflGlce  for  the 
term  of  two  years,  and  until  their  successors  were  elected 
and  qualified. 

The  following  emergency  clause  was  added  at  the  end  of 
the  bill:—  ^ 

"Section  6.  Inasmuch  as  the  amendments  herein  pro- 
po^ed  would  greatly  tend  to  benefit  the  people  of  this 
state,  and  there  is  urgent  necessity  therefor,  this  act 
shall  take  effect  and  be  in  force  from  and  after  its  ap- 
proval by  the  governor."  ^1 

The  act  was  vetoed  by  tho  governor  on  the  nineteenth 
day  of  February,  1889;  on  the  same  day  it  passed  the  sen- 
ate, notwithstanding  the  veto  of  the  governor,  by  the 
requisite  majority,  and  on  the  twentieth  day  of  the  same 
month  it  passed  the  house  by  a  like  majority,  and  was  de- 
posited in  the  office  of  the  secretary  of  state. 
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Oa  this  statement,  three  questions  have  been  argued 
before  us  and  presented  for  our  determination:  1.  The 
event  on  which  the  last-named  act  was  to  take  effect 
never  happened.  This  left  the  first  act  in  force  under 
which  the  governor  might  lawfully  appoint.  2.  The 
amendatory  act  contains  no  emergency  clause.  It  did 
not,  therefore,  go  into  effect  until  ninety  days  after  the 
adjournment  of  the  legislature.  This  view  would  also 
leave  the  first  act  in  force  during  the  ninety  days,  and 
the  governor  might  exercise  the  power  of  appointment 
during  that  time.  3.  But  conceding  that  either  of  the 
objections  are  well  taken,  and  that  the  amendatory  act 
took  effect  on  the  twentieth  day  of  February,  1889,  still 
the  legislative  assembly  could  not  exercise  the  power  of 
appointment.  That  is  an  executive  act,  and  belongs  ex- 
clusively to  the  governor,  under  the  constitution.  These 
questions  will  be  examined  in  their  order. 

1.  The  point  of  contention  presented  by  the  first  ques* 
tion  arises  out  of  the  language  used  in  section  5  of  the 
amendatory  act,  to  the  effect  that  the  same  should  take 
effect  and  be  in  force  from  and  after  its  approval  by  the 
governor.  It  is  contended  by  the  appellant  that  by  the 
terms  of  the  act  itself  it  was  only  to  be  in  force  from  and 
after  its  approval  a^s  aforesaid,  and  if  the  govenor  failed 
to  approve  it,  it  could  only  take  effect  at  the  end  of 
ninety  days  after  the  adjournment  of  the  session.  But  it 
seems  to  me  this  argument  proves  too  much.  If  the 
words  "from  and  after  its  approval  by  the  governor"  are 
to  be  treated  as  a  condition  precedent,  as  the  contention 
assumes,  then  it  could  never  take  effect,  for  the  reason 
the  condition  had  never  happened.  But  this  method  of 
treating  a  grave  constitutional  question  seems  scarcely 
satisfactory./  It  seems  more  like  a  quibble  over  words 
than  an  attempt  to  ascertain  what  the  legislature  really 
meant  by  the  use  of  the  phraseology  in  question.    I  think 
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there  can  be  no  doubt  that  the  legislature  used  the  lan- 
guage in  question  in  the  same  sense  they  used  thie  words 
"from  and  after  its  passage."  Wherever  an  emergency 
clause  was  added  to  a  bill,  one  of  these  forms  of  expres- 
sion seems  to  have  been  used,  and  manifestly  they  are 
used  to  convey  the  same  meaning.  Turning  to  the  Ses- 
sion Acts  of  1889,  on  page  1,  the  form  of  expression  used 
is,  ''shall  take  effect  immediately  upon  its  approval  by 
the  governor";  on  page  4,  the  form  used  is,  " shall  take 
effect  and  be  in  force  from  and  after  its  approval  by 
the  governor";  on  the  same  page  is  another  act,  and 
the  form  of  expression  is,  "shall  take  effect  and  be 
in  force  from  and  after  its  passage";  on  page  6,  the 
form  is,  "shall  be  in  force  from  and  after  its  approval 
by  the  governor";  on  page  7,  the  same  form  of  expres- 
sion is  used.  On  page  9  is  the  act  regulating  the  sale 
of  spirituous  liquors  in  this  state,  and  the  same  form 
is  observed.  JThe  governor  did  not  approve  this  act,  nor 
did  he,  within  five  days  after  it  was  presented  to  him 
(Sundays  excepted),  return  it  to  the  house  in  which  it 
originated,  with  his  objections,  but  filed  it  with  the  secre- 
tary of  state.  But  it  is  useless  to  follow  these  forms  of 
expression  throughout  the  volume  containing  the  laws 
enacted  by  the  legislature  of  18897)  Every  act  containing 
an  emergency  clause  concludes  with  one  or  the  other  of 
these  forms  of  expression,  with  an  occasional  slight  varia- 
tion that  does  not  affect  the  sense.  A  careful  review  of 
all  of  these  acts,  including  the  one  under  consideration, 
leads  us  to  the  conclusion  that  those  are  equivalent  expres- 
sion, and  that  they  mean  that  the  several  acts  in  which 
they  are  used  shall  take  effect  and  be  in  force  from  and 
after  their  passage;  that  is,  from  and  after  the  time  when 
the  law-making  power  shall  have  done  every  act  neces- 
sary under  the  constitution  to  their  complete  enactment 
as  laws.     This  is  the  clear  legislative  iutent,/and  by  that 
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we  must  be  guided  in  construing  every  statute,  unless 
some  principle  of  the  constitution  is  invaded.  The  fol- 
lowing cases  suflSciently  indicate  the  power  of  the  legis- 
lature, and  in  what  manner  it  is  exercised  in  putting 
enactments  into  force:  Matter  of  Welman,  20  Vt.  653; 
Hamlet  v.  Taylor,  5  Jones,  36;  Tarlton  v.  Pegg,  18  Ind.  24; 
Croodsell  V.  Boyntdn,  1  Scam.  555;  State  v.  Click,  2  Ala.  26; 
Matter  of  Joseph  Richardson,  2  Story,  571;  People  v.  Clark, 
1  Cal.  406;  Baker  v.  Compton,  52  Tex.  252;  Logan  v.  State, 
3  Heist.  442;  The  BHg  An^i,  1  Gall.  61 ;  Rathhone  v.  Brad- 
ford, 1  Ala.  312;  Smets  v.  Weathershy,  R.  M.  Charlt.  537. 
I  2.  Article  4,  sedtibn  28,  of  the  constitution,  provides: 
**  No  act  shall  take  effect  until  ninety  days  from  the  end  of 
the  session  at  which  the  same  shall  have  been  passed,  exceprt 
in  case  of  emergency,  which  emergency  shall  be  declared 
»  in  the  preamble  or  in  the  body  of  the  law.'y  It  is  con- 
tended by  the  appellant  Ihat  there  is  no  emergency  de- 
clared in  the  body  of  this  law,  and  that,  therefore,  the 
act  did  not  take  effect  until  ninety  days  after  the  adjourn- 
ment of  the  legislature.  In  the  absence  of  a  constitutional 
or  statutory  rule  upon  the  subject,  all  statutes  would  take 
effect  from  the  first  day  of  the  session  at  which  they  are 
passed,  at  least  that  is  the  common-law  rule.  (Cooley's 
Constitutional  Limitations,  isec.  156.)  But  the  constitution 
of  this  state  has  prescribed  the  rule  by  which  every  de- 
partment of  the  government  is  bound,  and  the  only  duty 
the  court  has  to  perform  is,  to  determine  whether  or  not 
it  has  been  complied  with  in  this  particular  case.  The 
emergency  is  declared  in  these  words:  ^'Inasmuch  as  the 
amendments  herein  proposed  would  greatly  tend  to  bene- 
fit the  people'of  this  state,  and  there  is  urgent  necessity 
therefor,"  etc.,  I  do  not  think  that  the  latter  member  of 
the  sentence  adds  anything  to  the  first. 

It  declares  no  emergency.    It  is  the  fact  of  the  exiistenoe 
of  any  event  or  occasional  conibination  of  circumstances 
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which  calls  for  immediate  action  or  remedy,  or  the  fact 
that  some  pressing  necessity  or  exigency  exists  which 
enables  the  legislature,  by  declaring  the  same  in  the  pre- 
amble or  body  of  the  act,  to  put  the  sam^e  in  force  sooner 
than  the  time  prescribed  in  the  constitntion  in  cases 
where  there  is  no  auch  emergency,  or  the  same  is  not  so 
declared. 

But  in  all  such  oases  it  is  for  the  legislature  to  ascertain 
and  declare  the  fact  of  the  existence  of  the  emergency, 
•and  its  determination  is  not  reviewable  elsewhere.  The 
constitution  has  vested  the  law-making  department  of  the 
government  with  the  power  to  determine  that  question 
(Carpenter  v.  Moritgormery^  7  BlacTc,  415;  Oentile  v.  State, 
29  Ind.  409),  and  such  deteirmiriation  is  not  made  review- 
able in  the  courts.  No  doubt  the  emergency  must  be 
declared  in  the  body  or  preamble  of  the  act,  but  if  there 
is  no  fact,  event,  or  state  or  cotidition  of  affairs  mentioned 
which  the  legislature  determines  Creates  an  emergency, 
no  difibrence  how  strongly  or  directly  it  may  be  asserted 
in  the  act  that  it  is  necessary  that  it  should  go  into  eifect 
immediately,  the  legislative  declaration  must  fail,  for  the 
reason  that  the  constitution  is  not  compliod  with.  /By  the 
act  under  consideration  it  is  declared  that  the  amendments 
proposed  therein  "would  greatly  tend  to  benefit  the  people 
of  this  state.*'  "Bienefit  to  the  people"  is  the  object  and 
ptfrpose  of  all  government;  and  where  the  result  is  mani- 
fest, no  doubt  the  legislature  ought  to  resort  to  unusual 
and  even  extraordinary  ends  to  attain  it.  It  is  true,  in 
this  Cjpse,  we  may  be  unable  to  perceive  in  what  manner 
the  proposed  benefit  is  to  accrue;  but  the  legislature  hav- 
ing declared  that  the  people  will  be  benefited,  we  must 
assume  that  such  d9termination  is  proper,  and,  so  far  as 
■the  court  is  concerned,  final.  Such  determination  is  in 
its  nature  political,  and  not  judicial, Vmd  for  such  errors, 
if  they  be  errors,  the  remedy  must  be  found  in  the  virtue 
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and  intelligence  of  the  people.  The  ballot-box  is  the 
medium  through  which  they  may  be  corrected. 

3.  The  third  question  remains  to  be  considered.  It 
has  been  argued,  in  effect,  on  the  part  of  the  appellant, 
that,  under  the  constitution  of  this  state,  the  legislature 
cannot  create  a  new  oflBce — one  not  provided  for  by  the 
constitution — and  fill  it  by  an  election  in  joint  convention 
of  the  two  houses;  that  while  it  is  competent  for  the 
legislature  to  create  such  additional  offices  as  the  public 
necessities  may  require,  still,  when  created,  if  an  election 
by  the  people  is  not  provided  for,  the  right  to  fill  the 
same  by  appointment  is  devolved  upon  the  governor  by 
the  constitution.  In  oLhcr  words,  the  right  to  fill  a  vacant 
office  belongs  to  the  executive  as  one  of  the  duties  per- 
taining to  his  office,  and  that  the  assumption  on  the  part 
of  the  legislature  to  fill  the  office  of  railroad  commission- 
ers by  persons  of  their  own  selection  is  a  usurpation, 
by  that  department  of  government,  of  powers  that  are 
vested  by  the  constitution  in  the  executive.  By  article 
3,  section  1,  of  the  constitution,  it  is  provided:  "The 
powers  of  government  shall  be  divided  into  three  sepa- 
rate departments, — the  legislative,  the  executive,  includ- 
ing the  administrative,  and  the  judicial, — and  no  persoa 
charged  with  official  duties  under  one  of  these  depart- 
ments shall  exercise  any  of  the  functions  of  another 
except  as  in  this  constitution  expressly  provided."  For 
most  practical  purposes,  the  line  of  demarkation  which 
separates  the  three  departments  of  government  the  one 
from  the  other  are  obvious  enough,  and  there  is  but  little 
probability  that  one  department  will  assume  to  exercise 
functions  which  properly  belong  to  one  of  the  others. 
It  is  only  where  the  power  in  question  lies  near  the  bor- 
der-line  that  any  serious  question  can  arise,  and  then  it 
must  be  determined  on  its  own  particular  facts. 

In  Wynham  v.  People,  13  N.  Y.  391,  the  court  of  appeals 
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pointed  out  the  difficulty  of  attempting  any  general  defi- 
nition of  this  distribution  of  powers.  Speaking  through 
Comstock,  J.,  the  court  said;  "I  entertain  no  doubt  that, 
aside  from  the  special  limitations  of  the  constitution, 
the  legislature  canaot  exercise  powers  which  are  in  their 
nature  essentially  judicial  or  executive.  They  are  by  the 
constitution  distributed  to  other  departments  of  the  gov- 
ernment. It  is  only  the  legislative  power  which  is  vested 
in  the  senate  and  assembly.  But  when  the  constitution 
is  silent,  and  there  is  no  clear  usurpation  of  the  powers 
distributed  to  the  other  departments,  I  think  there  would 
be  great  difficulty  and  great  danger  in  attempting  to  de- 
fine the  limits  of  this  power.  Chief  Justice  Marshall  said: 
*How  far  the  power  of  giving  the  law  may  involve  every 
other  power,  in  cases  where  the  constitution  is  silent, 
never  has  been,  and  perhaps  never  can  be,  definitely 
stated.'  That  very  eminent  judge  felt  the  difficulty;  but 
the  danger  was  less  apparent  then  than  it  is  now,  when 
theories,  alleged  to  have  been  founded  in  natural  reason 
or  inalienable  rights,  but  subversive  of  the  just  and  neces- 
sary powers  of  government,  attract  the  belief  of  consider- 
able classes  of  men,  and  when  too  much  ^reverence  for 
government  and  law  certainly  are  among  the  least  of  the 
perils  to  which  our  institutions  are  exposed.  I  am  re- 
luctant to  enter  upon  this  field  of  inquiry,  satisfied,  as  I 
am,  that  no  rule  can  be  laid  down  in  terms  which  may 
not  contain  the  germ  of  great  mischief  to  society,  by  giv- 
ing to  private  opinion  and  speculation  a  license  to  oppose 
themselves  to  the  just  and  legitimate  powers  of  govern- 
ment." It  was  not  claimed  at  the  argument  that  there  is 
any  express  provision  of  the  constitution  which  author- 
ized the  governor  in  direct  terms  to  make  the  appoint- 
ment in  question,  but  that  it  is  included  in  the  grant 
contained  in  section  1,  article  5,  of  the  constitution. 
That  section  declares:  *'The  chief  executive  power  of 


650  Btgos  v.  McBridb.  [Sup.  Ct. 

Opinion  of  tbe  Cotirt--9trahan,  J. 

the  state  shall  be  vested  in  a  governoh"  Now,  if  it 
cculd  be  shown  that  the  power  to  appoint  all  officers 
which  are  not  expressly  made  elec^tive  by  the  people 
is  a  part  of  "the  thief  executive  power  of  the  state," 
the  appellant's  contention  would  be  sustained.  But  no 
authority  whatever  has  been  cited  to  sustain  this  view, 
nor  is  it  believed  that  any  exists.  On  the  contrary,  the 
provisions  of  the  fifth  article  of  the  constitution,  which 
relates  to  the  executive  department,  all  seem  at  Variance 
with  this  view.  The  framers  of  this  instrument  evidently 
designed  that  no  prerogative  powers  should  be  left  lurk- 
ing in  any  of  its  provisions.  No  doubt  they  remembeifed 
something  of  the  history  of  the  conflicts  with  prerogatives 
in  that  country  from  which  we  inherited  the  common 
law.  They  therefore  defined  the  powers  of  the  chief  e3t- 
ecutive  of  the  state  so  clearly  and  distinctly  that  there 
ought  to  be  no  controversy  concerning  the  method  of  fill- 
ing the  same,  or  in  some  cases  of  changing  the  method 
of  filling  an  existing  office.  In  1870,  the  legislature,  by 
ail  act,  created  a  vacancy  in  the  office  of  cleik  of  this 
court,  and  provided  for  filling  the  same  by  an  election  in 
joint  convention  of  the  two  houses.  (Acts  1870,  p.  58.) 
A  clerk  was  elected  under  this  act  by  the  legrslatu'-e  and 
served  by  virtue  of  such  election  until  the  law  was  re- 
•pealed  and  the  power  to  appoint  vested  in  the  court.  The 
librarian  has  always  been  selected  by  the  legiislature  since 
the  office  was  created,  and  so  has  the  pilot  and  fish  com- 
missioners, and  when  the  office  of  state  geologist  was 
created,  the  legislature  named  the  officer  in  the  body  of 
the  act.  (Acts  1872,  p.  105.)  The  poSver  exercised  by 
the  legislature  in  the  appointment  of  some  of  these  offi- 
cers is  almost  coeval  with  the  constitution.  The  power 
thus  exercised  has  never  been  called  in  question,  but  has 
ever  been  acquiesced  in  by  every  department  of  the  gov- 
ernment,  and  is  in  itiself  a  contemporaneous  coilstlructioa 
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of  the  constifiution,  which,  if  the  question  were  doubtful, 
might  be  sufficieut  to  turn  the  scale  in  its  favor.  Under 
any  view,  such  construction  is  entitled  to  great  weight, 
and  could  not  be  Kghlly  regarded. 

4.  Thus  far,  nothing  has  b^en  said  on  the  subject  of 
the  power  of  the  governor  to  remove  tlie  railroad  commis- 
sioners. The  act  under  which  they  were  appointed  pro- 
vided that  he  might  remove  them  for  cause.  This  clearly 
implied  that  they  could  not  be  removed  at  the  mere  will 
of  the'governor,  or  wfthout  cause.  Whether  such  a  power 
is  so  far  judicial  in  its  nature  that  it  cannot  constitution- 
ally be  vested  in  the  chief  executive,  as  many  authorities 
hold  {Page  v.  Hdrdin,  8  B.  Mon.  648;  Curry  v.  Stewart,  8 
Bush,  560;  Hyde  v.  State,  62  Miss.  665;  State  v.  Pritchard, 
88  N.  J.  L,  101;  Honey  v.  Graham,  39  Tex.  1;  Dallam  v. 
Wilson,  53  Mich.  392),  or  Whether  it  is  in  its  nature  ex- 
ecutive, and  therefore  properly  belongs  to  the  governor, 
we  do  not  at  this  time  undertake  to  determine.  But  it  is 
believed,  under  either  view,  and  by  whomsoever  the  power 
of  removal  for  cause  may  be  exercised,  it  must  be  done 
upon  notice  to  the  delinquent  of  the  particular  charges 
against  him,  and  an  opportunity  be  given  him  to  be  heard 
in  his  defense.  {Dallam  v,  Wilson,  supra;  Attomey-Oeneral 
V.  Hawkins,  44  Ohio  St.  98;  People  v.  Fire  Commissioners, 
72  N.  Y.  445;  People  v.  Mayor  of  the  City  of  New  York,  19 
Hun,  441.)  But  we  do  not  decide  this  question  now,  and 
we  only  refer  to  it  to  avoid  misconception. 

5.  There  is  another  question  I  think  proper  to  mention 
for  the  same. reason.  The  ostensible  object  of  this  pro- 
ceeding is  to  obtain  payment  from  the  state  treasury  of 
the  salary  plaintiff  claims  as  railroad  commissioner,  but 
we  cannot  shut  our  eyes  to  the  fact  that  its  real  object  is 
to  try  the  plaintiff's  title  to  that  office,  and  that  is  the 
question  discussed;  but  no  objection  was  made  by  the 
respondent;  and  on  account  of  the  public  importance  of 
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the  questions  involved,  we  deem  it  best  to  indicate  an 
opinion  on  them.  The  better  view  is,  that  this  is  not  the 
proper  proceeding  to  try  the  title  to  an  office.  (High  on 
Extraordinary  Legal  Remedies,  ^ec.  42;  Moses  on  Manda- 
mus, 150;  People  v.  0W«,  3  Cal.  167;  Meredith  v.  Supervisors 
of  Sacramento,  50  Cal.  433;  Warner  v.  Meyers,  4  Or.  72; 
People  V.  New  York,  3  Johns.  Cas.  79;  People  v.  Stevens,  5 
Hill,  616;  3Iatter  of  Gardner,  68  N..Y.  467;  StaU  v.  Audi- 
tor, 34  Mo.  375;  State  v.  Auditor,  36  Mo.  70;  People  v.  De- 
troit, 18  Mich.  338.)  Something  was  said  at  the  argument 
in  relation  to  a  stipulation  that  this  question  should  not 
be  insisted  upon  by  the  respondent.  The  stipulation 
does  not  appear  of  record,  and  if  it  did,  it  would  not 
affect  the  result.  Such  a  stipulation  would  be  contrary  to 
law,  and  could  not  be  enforced.  The  law  has  fixed  the 
extent  and  uses  to  which  the  writ  of  mandamus  may  be 
applied,  and  the  stipulation  or  agreement  of  the  parties 
can  neither  enlarge  nor  lessen  the  same. 

The  judgment  of  the  court  below  must  therefore  be 
affirmed. 
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ACXJOUNTS. 

1.  Stated — What  is.  — An  account  stated  is  an  account  which  has  been 
rendered  by  the  creditor,  and  assented  to  by  the  debtor  as  correct^  either 
expressly  or  by  implication  of  law  from  the  failure  to  object  within  a 
reasonable  time.  —  Hooker  v.  Otoeiw,  623. 

2.  Id. — When  Acxxiunt  Rendered  6ecx>mbs  Such. —Merely  rendering 
an  account  does  not  make  it  an  account  stated,  but  an  account  rendered 
and  delivered  to  the  debtor  exhibiting  the  demand  of  the  creditor,  unless 
objected  to  within  a  reasonable  time,*become8  an  account  stated.  — Id, 

8.   Id.— Testimont  to  Sustain. — When  the  action  is  strictly  on  an  ac- 
count stated,  to  maintain  such  action  the  plaintiff  must  prove  an  account 
stated,  as  that,  and  nothing  else,  will  support  his  allegations.  —  Id, 
See  Executors  and  Administrators;  Partnership,  8-10;  Reverses. 

ADMINISTRATORS. 
See  ExsouTORS  and  Administrators. 

ADOPTION. 
See  Parent  and  Child. 

ADVERSE  POSSESSION. 
See  Boundaries;  Statute  of  Luotations;  Waters. 

AFFIDAVITS. 
^  See  Appeals,  11. 

AGENCY. 
See  Assignments  for  Benefit  of  Geeditors,  11. 

ALIENS. 
See  Insolyenot. 

ALIMONY. 
See  Divorce., 

ANIMALS. 
See  Railroads,  2,  8. 
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ANSWER. 
See  Plsaduio  and  PRAcndi 

APPEALS. 

1.  Under  tbb  Laws  or  This  Statk,  ak  Appeal  from  a  JuiMnairr  or 
CoNTiGTiON  for  the  violation  of  a  city  ordinaooe,  rendered  by  a  trilmnal 
of  the  city,  does  not  lie  unless  expressly  given  by  the  city  charter,  or  by 
some  statute.  Where  a  right  of  appeal  in  such  a  case  is  not  given,  as 
mentioned,  a  writ  of  review  will  lie  to  examine  the  proceedings  had  on 
the  conviction,  in  order  to  ascertain  whether  or  not  the  tribunal  before 
whom  they  were  had  exercised  its  functions  erroneously,  or  exceeded  its 
jurisdiction  to  the  injury  of  the  plaintiff  in  the  writ.  A  writ  of  review 
in  such  a  case,  like  a  common-law  certiorari,  only  brings  up  the  record, 
which  includes  the  complaint  and  proceedings  had  thereon;  and  no  ques- 
tion of  fact  determined  by  the  tribunal,  or  any  ruling  made  by  it  in  the 
admission  of  evidence  upon  an  issue  of  fact^  can  be  considered.  —  Baritm 
V.  La  OrawUt,  677. 

2.  Undertakinq— Waiver  op  EKCEpnoirs  to  Supfioibnqt  op  Surbtibs. 
— The  time  when  an  appeal  shall  be  deemed  perfected  is  not  changed  or 
affected  in  any  way  by  the  respondent's  filing  in  the.  cause  a  written 
waiver  of  all  exceptions  to  the  sufficiency  of  the  sureties  in  the  undertak- 
ing. -^Callahan  v.  Portland  A  W,  V.  R.  R.  Co.,  556. 

3.  When  Deemed  Perfected.  — "  Within  ^y^  days "  after  the  filing  of 
the  undertaking  is  the  '*  time  allowed'*  to  except  to  the  sufficiency  of  the 
sureties  in  the  undertaking,  and  it  is  from  the  expiration  of  that  time^ 
when  the  sureties  are  not  called  on  to  justify,  that  the  appeal  shall  he 
deemed  perfected.  —  Id. 

4.  Motion  to  Affirm  Jhixsment  op  Circuit  Ck>uRT — When  Appeal 
Abandoned.  —  A  motion  to  affirm  the  judgment  of  a  circuit  court,  when 
the  appeal  has  been  perfected  and  abandoned,  will  only  be  allowed  on 
notice  to  the  opposite  party  in  accordance  with  the  rules  of  this  court. 
Such  motion  is  not  ex  parte.  — McCarty  v.  Wintier,  391. 

5.  Filing  of  Transcript  on  Appeal  ~  Time  for  Samb— Biscretioii  op 
Court.  — The  transcript  on  appeal  must  be  lodged  with  the  clerk  of  this 
court  by  the  second  day  of  the  term  next  following  the  perfection  of  the 
appeal.  The  court  has  no  discretion  to  permit  it  to  be  filed  thereafter. 
--Id. 

6.  When  Transcript  muvt  be  Filed— Eztbnaioh  op  Timb  for  Filing. 
—  Li  an  appeal  from  a  circuit  court  to  the  supreme  court,  the  transcript 
of  the  cause  must,  by  the  second  day  of  the  next  regular  term  of  the 
supreme  court  after  the  appeal  is  perfected,  be  filed  with  the  derk 
thereof,  in  order  to  confer  jurisdiction  upon  the  latter  court.  The  circuit 
court,  or  judge  thereof,  or  the  supreme  court,  may,  upon  notice  to  the 
respondent,  and  upon  such  terms  aa-may  be  just,  by  order  enlarge  the 
time  for  filing  the  transcript;  but  such  order  can  only  be  made  within  the 
time  allowed  to  file  the  transcript^  and  cannot  extend  the  time  of  filing 
beyond  the  term  of  the  appellate  court  next  following  the  appeaL  — 
KeUryy.  PUot,  330. 
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7.  Transcript.  —  EmcT  or  kot  Filino  in  thb  Tub  Allowed  bt  Law. 
—  Where  P.  perfected  an  appeal  to  the  supreme  court  from  a  circuit 
oonrt,  but  failed  to  file  hia  transcript  as  provided  by  the  code:  held,  that 
the  court  had  no  jurisdiction  to  grant  an  order  allowing  the  transcript  to 
be  filed  nunc  pro  tunc^  whatever  the  reasons  may  have  been  occasioning 
the  neglect.  — Id. 

8.  pRAcncB  IN  SuFRBMB  CouRT.  —  Upon  an  appeal  to  this  court,  the  judg- 
ment will  be  affirmed  without  looking  into  the  record,  if  the  appellant's 
counsel  fail  to  appear  or  file  a  brief.  — State  v.  MeOinnUf  332. 

9.  Capital  Gasb.  —  But  where  the  penalty  is  death,  this  court  will  look  into 
the  record  to  ascertain  if  any  prejudicial  error  intervened  during  the  prog- 
ress of  the  trial,  whether  there  is  an  appearance  or  not.  —  Id, 

10.  No  Bill  of  Exceptions.  —  In  a  criminal  case  where  the  indictment  is  suf- 
ficient, and  the  judgment  is  in  due  form,  and  there  is  no  bill  of  exceptions, 
and  nothing  in  the  record  showing  error,  no  question  is  presented  for  re- 
view upon  the  appeaL  — Id, 

11.  APFiDAvrra — No  Part  or  thb  Rboori>.  —Affidavits  used  In  the  court 
below,  upon  a  motion  for  a  new  trial,  constitute  no  part  of  the  record, 
and  cannot  be  considered  on  the  appeal.  — Id, 

12.  Matter  WmcH  Ck>N8TrruTB8  No  Part  or  thb  Bboord  Proper  cannot 
be  considered  on  appeal,  unless  incorporated  in  a  bill  of  exceptions.  — 
State  V.  CTise  Chng,  635. 

13.  Until  Such  Matter  is  Put  into  a  Bill  or  Ezobptions,  and  is  au- 
thenticated as  required  by  law,  the  court  cannot  receive  it,  because  there 
is  no  legal  evidence  before  the  court  that  it  contains  a  correct  record  of 
the  proceedings.  — Id, 

14.  Notice  or  Spboitication  or  Errors  to  be  Relied  upon  in. — In  an 
appeal  from  a  judgment  of  the  circuit  court  to  the  supreme  court,  ren- 
dered upon  a  writ  of  review  issued  out  of  the  former  court,  the  appellant 
is  required  to  specify  in  his  notice  of  appeal  the  grounds  of  error  with  rea- 
sonable certainty  upon  which  he  intends  to  rely  upon  the  appeal;  but  his 
failure  to  do  so  will  not  preclude  the  supreme  court  from  examining  the 
transcript  and  reversing  the  judgment  if  it  should  find  that  the  circuit 
court  had  no  jurisdiction  to  render  it.  —  Woodruffs,  DougUu  Co,,  314. 

15.  Jurisdiction  to  Hear.  —Specifying  the  grounds  of  error  in  such  a  case 
is  not  essential  to  give  jurisdiction  to  hear  the  appeal,  but  is  required  in 
order  to  inform  the  adverse  party  as  to  the  points  he  will  be  expected  to 
controvert  in  the  appellate  court.  —  Id, 

16.  Practice  — Assignment  or  Error.  —The  appellant  must  point  out  in 
his  notice  of  appeal  the  particular  error  upon  which  he  intends  to  rely. 
He  cannot  be  permitted  to  say  that  the  court  erred  in  its  charge  on  a  par- 
ticular subject,  where  the  subject  as  well  as  the  charge  consists  of  numer- 
ous and  distinct  parts.  The  appellant  must  put  his  finger  on  the  error 
complained  of.  ~- Swift  ▼•  ^^^Osey,  532. 

17.  Notice  or  Appeal— Assignment  or  Error.  —The  assignment  of  error 
in  the  notice  of  appeal  must  consist  of  a  specification  of  particulars,  so  that 
the  adverse  party  as  well  as  the  court  may  know  on  what  particular  error 
the  appellant  intends  to  rely  on  the  appeaL  —id. 

XVn.  OB.-42 


658  Appbals. 

18.    CUABOE  OF  VHB  0OOBT — NVMaBOVS  FROPMIIIORS  Or   Law  — (teiCBAL 

AssiQNMSNT  OF  Error.  —  Where  the  cbuge  of  the  ooqrt  contaiiie  nvmer- 
008  propositioBs  of  law,  an  asngnmeot  of  etvor  ooyering  aU  in  the  charge 
on  a  partioiilar  sabjeot  without  further  idmtif^Fing  the  part  relied  upon, 
the  oourt  will  refuse  to  eaEamiae  eueh  pw^eeition  of  lafr  in  the  efaavge  to 
■ee  if  there  ia  poaeible  error.  —  IcL 

ASSIGNMENTS  FCO^  THE  BEIJ^EIFIT  Of  CIREDITORS. 

1.  Absionmbiit  bt  Dbbtob— Efkmt  of  on  Lmal  TmM  of  AaaioKBs  ao 
Pbofsbtt.  —  An  aangnment  whereby  a  dd>tor  oooveya  all  his  property 
for  the  benefit  of  hia  creditors  amounts  to  a  complete  cession  or  sunender 
of  his  property  to  his  creditors.  It  operates  to  vest  in  the  ssrignee  the 
legal  title  to  tiie  pn^»erty,  but  the  beneficial  intesest  ia  in  the  csiteifiie 
4ruti  for  the  creditcMS.  He  is  seised  for  them,  not  for  himself,  aad  the 
moment  he  is  seised  the  substantial  interest  passes  out  of  him  to  them^:— 
Mcmieitk  v.  Sogg,  27a 

S.  Id.  —  Rbsulviho  Trust  as  to  thb  fUESiiK»  or  Pboodids.  —After  the 
assignment  the  assignor  has  no  legal  or  equitable  rights  in  the  assigned 
property  until  the  purposes  of  the  trust  are  satisfied,  when  a  trust  results 
in  his  favor  in  the  residue,  if  any  there  should  be,  of  the  uaappropnated 
property  or  its  proceeds.  —  Id, 

8.  AssioiioR  —  BnnoF  of  hir  Contraots  on  vkr  Awionxd  pROFEBTnr.  — 
Until  the  debts  are  paid  and  the  trust  f uUy  pevformed,  the  Bssignor  has 
no  interest,  legal  or  equitable,  upon  which  to  base  a  ccmtract  in  the  as- 
signed property,  and  consequently,  any  'xmtract  made  in  relation  thereto 
is  without  validity,  and  cannot  be  enforced.  —  Id, 

4.  Whxrs  0ns  Deals  with  thx  Aosnt  of  assignees  for  the  beoofit  of 
creditors  with  full  knowledge  of  the  true  rdation  whidi  such  agent  oc- 
cupies to  the  property  and  the  outstanding  eqiM^ties,  he  does  so  at  his 
peril— ^<M<erv.  Virtue^  WJ, 

5.  An  Ordbr  or  Dscision  Madb  rt  a  CiROiTizr  Coitrt  in  prooeediags  to 
secure  creditors  a  just  division  of  the  estates  of  debtors  wl|o  convey  to 
assignees  for  the  benefit  of  creditors,  denying  to  ^-creditor  the  ri|^  to  a 
yro  rata  dividend  in  the  assets  of  the  estate  of  the  assignor,  is  such  afiwd 
decision,  within  the  meaning  of  section  6  of  aitide  7  of  the  conatitntion 
of  tiie  state,  as  entitles  the  supreme  court  of  -the  state  to  revise  it  on  ap- 
peaL  In  order  to  revise  such  final  decisicn,  hoifsvar,  where  it  involves 
tiie  decision  of  an  issue  of  fact,  a  statement,  in  the  form  of  a  bill  of  excepr 
tioos,  containing  the  evid^ce  given  or  fao^  proved  in  the  trial  of  such 
issue,  must  be  prepared  and  signed  by  the  judge  of  the  cu'cnit  eonct^  and 
made  a  part  of  the  record  of  the  case.  The  appeal  in  each  case  moat  be 
tak«i  by  serving  and  filing  the  notice  of  appeal  within  six  mcotha  €rom 
the  entry  of  such  decision,  and  by  perfecting  i%  as  in  othsr  eaass  of  ap- 
peal to  the  supreme  court.  —  MHduil  v.  Pcmfttrs,  401. 

fi.  Thb  Prrsbntmbnt  of  a  C(.Aaf  ^ro  an  Asmonbb  jn  preeeodingp  of  the 
character  #bove  referred  to  requires  move  than  -the*  mere  demand  of  a  sum 
of  money;  a  statement  under  o«th  of  the  4^t  or  liability  which  ia  alleged 


to  exist  against  the  insolvent  d&btor  should  be  jpade  out  and  delirered  or 

transmitted  to  the  assignee  and  should  sp^ii^  anfiScient  facts  to  apprise 

^e  parties  intecested  in  the  ^t^te  pf  the  nature  i^  consideration  of  the 

.debt.  ^Jd. 

A  Statement  of  th^  }JLi£rz  Evidevos  oI  the  debt,  miob  as  a  {Mx>missor7 

note,  is  not  auijcient,  jogi  "a  note  at  best  i»  but  pirevumptive  evidence  of 

ad«bt."T-/rf. 

ASSAULT. 
See  Gbiminal  Law,  3-8. 

ATTACJHMENT  Am>  GAENISHMENX. 
Statutqkt  CQNflTAUCTiON  —  Sechon  154,  HiLi.*8  Cqdb. — The  word 
^'jDMj"  in  this  ^ctien  held  to  be  equivalent  to  the  word  ''must,"  and 
therefore  when  a  sufficient  undertaking  is  tendered  to  the  sheriff  under 
thb  section  hj  a  claimant  of  the  property  attached,  it  is  his  duty  to  accept 
it»  and  to  4f^liviBr  the  attached  property  to  such  rlaiiw^nt.  — Kokn  v.  Bin- 
skaw,  308. 

Undertaking — Lien  or  Attachment,  -t-  By  the  execution  of  the  under- 
taking provided  for  by  section  154,  Hill's  Code,  the  lien  created  by  the 
attachment  is  not  vacated  or  desU'oyed.  —  Id. 

A  Pabtt,  in  Order  to  Est^lish  Title  to  a  Pebt  ni^der  proceedings 
in  garnishment  upon  execution,  must  show  that  a  levy  was  made  by  virtue 
of  the  execution  upon  the  debt,  and  that  the  law  relating  to  such  proceed- 
ings had  been  strictly  complied  with.  —  BcUchelhr  v.  JOchardwrij  334. 
WHEfiB  A  Garni^beb  Furnishes  A  SHERIFF  to  whom  a  writ  of  execu- 
tion has  been  issued  a  certifioate  as  to  any  indebtedness  owing  by  him  to 
the  defendant  in  the  writ^  the  plaintiff  therein,  if  not  satisfied  with  the 
certificate,  may  apply  to  the  court,  or  judge  thereof,  where  the  action  is 
pending  for  an  order  requiring  the  garnishee  to  appear  and  be  examined 
on  oath  concerning  the  same;  and  if  the  plaintiff  fail  to  pursue  that  course, 
he  will  be  deemed  to  have  accepted  the  certificate  as  true,  and  will  not  be 
permitted  to  question  the  statement  contained  therein.  And  where  a 
garnishee  furnished  such  certificate,  and  before  any  subsequent  proceed- 
ings wore  had  in  the  matter,  furnished  a  second  one,  to  correct  a  supposed 
mistake  in  the  first,  which  the  sheriff  received  and  made  a  part  of  his  re- 
turn of  the  proceedings  had  on  the  execution.  Held,  that  the  plaintiff 
had  Qo  right  to  attempt  a  sale  of  the  debt,  when  it  appeared  from  the 
second  certifi<Ate  that  the  debt  had  been  ajBsigned  by  the  defendant  in  the 
writ  to  a  third  person. — Id» 

Where  W.  M.  D.  Executed  to  M.  D.  Certain  Pbomissort  Notes, 
and  a  mortgage  upon  reid  property  ^  secure  their  payment,  and  B.  subse- 
quently commenced  a  suit  to  foreclose  the  said  mortgage,  alleging  an  as- 
signment of  the  notes  and  mortgage  .by  M.  D.  to  him;  and  R.  and  3. 
daiming  that  by  virtue  of  an  execution  upon  a  judgment  against  M.  D.  in 
favor  of  one  M.,  and  of  prooeedingv  of  garnishment  had  tiiereon,  they  be- 
came owners  of  the  debt  jividfilifled  by  th^  .i|pt9>»  ^^^  having  been  made 
parties  defendant  to  the  foreclosure  suit  by  order  of  the  courts  and  filed 
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an  answer  therein,  in  which  they  alleged  that  the  aangnment  of  the  notes 
by  M.  D.  to  B.  waa  done  with  an  intent  to  defrand  the  creditora  of  the 
former,  but  did  not  allege  that  the  execution  was  levied  npon  the  said 
debt,  nor  prove  that  snch  levy  was  made;  and  it  farther  appearing  that 
W.  M.  D.,  when  the  sheriff,  with  the  writ  of  execution  against  M.  D.,  ap- 
plied to  him  for  the  purpose  of  levying  upon  said  debt^  furnished  the 
sheriff  with  a  certificate,  from  which  it  appeared  that  he  was  owing  said 
M.  D.  the  said  debt^  but  afterwards,  and  before  any  subsequent  proceed- 
ings were  had  in  the  matter,  furnished  the  sheriff  a  second  certificate,  to 
correct  a  supposed  mistake  in  the  first  one,  and  from  which  it  appeared 
that  prior  to  the  application  of  the  sheriff  to  him  with  the  writ  of  execu- 
tion, the  said  M.  D.  had  assigned  the  debt  to  B.,  and  the  said  sheriff  re- 
ceived the  second  certificate  and  made  it  a  part  of  his  return  of  the  pro- 
ceedings had  on  the  execution,  yet  notwithstanding  he  proceeded,  at  the 
instance  of  M.,  to  sell  the  said  debt  up<»i  the  execution  at  sheriff's  sale, 
and  R.  and  S.  purchased  it  at  such  sale:  held,  that  they  acquired  no  title 
thereby  to  the  debt,  and  had  no  sufficient  standing  in  court  to  impeach 
the  bona  JUU$  of  the  assignment  from  M.  B.  to  B.  — /d. 
See  Pabtnsbship,  8,  4. 

BAIL. 

1.  Obiminal  Law—- Undbrtaking  or  Bail— Bbbcbiftidv  or  Otienu 
Charoid.  —  An  undertaking  of  bail  taken  before  a  magistrate  upon  a 
criminal  examination  must  state  briefly  the  nature  of  the  crime  charged, 
or  it  will  be  invalid.  —  ^e/<  v.  SpaukUng,  190. 

2.  Undebtakihg  —  DiSGRXpnoN  or  thx  OmraBB  Ckaboed.  —  An  under- 
taking which  describes  the  offense  which  the  defendant  must  appear  and 
answer  as  abortion  fails  to  describe  any  offense  detfned  or  made  punish- 
able by  the  law  of  this  state.  — ^d-     , 

8.  Bfiisr  Statxxbnt  or  Osncs  Ohabqxd— What  SumcDRVT. — If  the 
crime  charged  be  one  that  has  a  technical  name,  as  arson,  murder,  bur- 
fflary,  rape,  larceny,  and  the  like,  it  will  be  sufficient  to  indicate  the  charge 
Dy  such  general  name;  if  not,  enough  must  be  stated  in  the  undertaking 
to  describe  briefly  some  crime  made  punishable  by  the  laws  of  this  state. 
—  Id. 

4.  Undcrtakino  must  be  Filed  with  Olkrk  or  thb  Oovrt  whbrb  Db- 
rsNDANT  Requibbd  TO  APPEAR.  —  Section  147(S>  Hill's  Code,  makes  it 
the  duty  of  the  magistrate  taking  bail  to  file  the  same  with  the  proper 
clerk  forthwith  upon  the  close  of  the  examination.  —  Id, 

6.  Failure  to  File  Uitoertajcino  —  Emor  or.  —  Until  snch  undertaking 
be  filed  with  the  d^k  of  the  proper  court,  no  judgment  of  forfeiture  can 
be  given  or  rendered  by  such  coort. — Id, 

BALLOTS. 
i.  See  EuBonoHS. 

BILLS  OF  EXCEPTION. 
See  Apfbale;  DBPOflinoNs,  3;  Pleaddto  ahd  Pbacteob. 
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BONBa 
See  Affbal%  2»  3;  Attachunt  ani>  OABNisBiaHT,  1,  2;  Bail. 

BOUNDARIES, 
Where  a  Pebson,  vmdkb  a  Mistaxb  m  to  the  bonndAriee,  enters  and  oocn- 
pies  land  not  embraced  in  hit  title,  claiming  it  tm  hit  own  for  the  requisite 
statutory  period,  he  thereby  becomes  invested  with  the  title  thereto  by 
possession,  although  his  entry  and  possession  may  have  been  founded 
upon  a  mistake,  —Can^field  v.  Clarh^  473. 

See  Watxr8|  1. 

CEBXIORABL 
See  Apfeal8»  1; 

COMMISSIONER& 

See  Razlboads. 

COMPLAINT. 
See  Plsadiso  and  Pbacticb. 

COMPROMISE. 
See  Infanct. 

CONDITIONS 

^  See  FOBTEITITBB. 

CONSTITUTIONAL  LAW. 

1.  Exscunvx  Otfiok— Power  to  Fill  Vaoanoes.— By  article  5,  section 
1,  of  the  constitution,  the  chief  executive  power  of  the  state  is  vested  in  a 
governor,  but  this  does  not  include  the  power  to  fill  ^vacancies  in  office. 
When  and  under  what  circumstances  that  power  may  be  exercised  by  the 
governor  is  prescribed  and  defined  by  section  16  of  the  same  article.  — 
BiffgB  V.  McBride,  640. 

-2.  CoNSTiTunoNAL  Law  —  CONTEICPORANBOUS  CoNCTKiTOTioN.  —  When  a 
power  has  been  exercised  by  one  department  of  the  government  ever  since 
the  adoption  of  the  constitution,  and  such  exercise  has  been  constantly 
acquiesced  in  by  the  other  departments  as  well  as  the  people,  such  prac- 
tical construction  is  of  great  weight  in  doubtful  cases,  and  should  not  be 
lightly  regarded  in  any  case.  —  /ii. 

See  CouNTTES,  4;  Statutes;  Taxation,  2. 

CONTRACTS. 
1.  WBTiTKir  C029TBACT— EzTRiNSio  EviDEKCX. — Extrinsic  evidence  is  not 
admissible^  either  to  contradict,  add  to,  subtract  from,  or  vary  the  terms 
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of  a  written  contracts  All  anteeedent  or  contamporaaeoiM  negotiations  or 
agreements  are  merged  in  tbe  writing*  —  Stoddard  r.  Nebon,  417. 

2.  JOIKT  Ck>NTILACT  AS  TO  ThIBD  PARTIES  —  HoW  RbQABDED  IN  A  COURT  OF 

Equity.  —  Where  two  parties  jointly  contract  an  indebtedness  to  a  third 
party  on  account  of  a  matter  in  which  each  of  the  two  has  an  interest^ 
and  they  treat  it  in  their  dealings  with  snch  third  party  and  with  each 
other  as  a  joint  a&ir,  a  c6urt  of  equity,  in  a  suit  between  the  parties  to 
adjust  their  respective  rights  and  liabilities  on  account  of  t^e  debta»  will, 
if  in  accordance  Wilil^  justice,  r^rd  it  as  a  joint  obligation,  and  will  not 
undertake  to  determine  that  the  party  for  whose  immediate  benefit  it  was 
created  was  a  principal  debtor,  and  that  the  other,  who  only  received  a 
remote  benefit  from  it,  was  a  mere  surety  for  him,  although  no  privity  in 
fact  existed  between  them.  —  Vinceni  v.  Ldgtdon,  284. 

3.  Id.  —Where  L.  wss  proprietor  of  a  certaitt  saw-mill,  which  J.  T.  V.  de- 
sired to  have  removed  and  located  upon  land  owned  by  her,  subject  to  a  life 
estate  in  her  father  and  mother,  and  L.  accordingly  removed  and  located 
the  mill,  and  J.  T.  V.,  being  interested  generally  in  having  the  mill  oper- 
ated, she  and  L.,  in  order  to  further  the  enterprise,  requested  B.  and  K., 
from  time  to  time,  to  furnish  on  joint  account  materisl,  machinery,  and 
labor  for  the  mill,  without  any  understanding  between  each  other  ss  to 
their  respective  rights  and  liabilitiea,  thereby  creating  a  debt  sgainst 
themselves,  which  became  a  lien  upon  the  mill:  held^  that  the  allegation 
in  the  complaint  to  the  efi^ftct  that  J.  T.  ▼.,  at  the  special  instance  and 
request  of  L.,  became  security,  and  not  otherwise,  for  him,  and  person- 
ally responsible  to  B.  and  K.  for  the  material,  machinery,  and  labor 
furnished  by  them  from  the  mill,  was  not  sustained  by  the  proof;  and 
that  the  debt,  ss  between  J.  1*.  T.  and  L.,  should  be  regarded  ss  their 
joint  obligation.  And  J.  "f .  V.  having  sooh  after  become  owner  of  the 
mill,  and  B.  and  K.  having  commenced  a  suit  against  her  and  L.  and 
others  to  foreclose  such  IteA,  and  enforce  payment  of  said  debt;  and  Lu,  at 
the  instance  and  request  of  J.  T.  V.,  having  depcsited  c  nets  and  mort- 
gage held  by  him  against  a  third  person  with  B.,  with  directions  to  the 
latter  to  raise,  money  thereon  and  pay  off  the  debt»  which  were  snbse- 
quehtly,  in  aooordaBee  with  an  understanding  between  J.  T.  V.  and  L., 
surrendered  up,  and  another  note  and  mortgage  snbstitated  by  L.  in 
their  stead;  and  B.  having  failed  to  realise  any  fonds  fronr  the  note  and 
mortgage  with  which  to  pay  the  debt»  and  J.  T.  V.*  having  been  eon»- 
pelled  to  pay  it:  hM,  in  a  suit  by  J.  T.  V.  against  L.g'  to  enforce  an  ap- 
plication of  the-  note  and  mortgage  to  the  payment  of  the  debt  to  her, 
that  the  delivery  of  the  note  and  mortgage  to  B;,  as' mentioned,  consti- 
tuted an  appropriation  of  them  for  the  pnrpoee  of  paying^  the  debt^  and 
created  an  equitable  lien  thereon  to  the  extent  of  Logsdon's  lialnlities, 
and  that  J.  T.  V.  was  entitled  to  a  decree  against  L.  for  one  half  the 
amount  paid  by  her  in  satisfaction  of  the  debt,  and  to  have  the  note  and 
mortgage  applied  to  that  purpose.  —  Id* 

See  AasiONMSNTB  iob  Benefit  of  Creditobs»  Fravd;  Schools;  Spicino 

]hERFDRlCANOE;    TAXATION,  Z, 
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GORPOBATIOKS. 

iho  creattdn  of  a  body  oorpor^to  for  any  pntpose  impliedly  confers  upon  it  the 
incideortal  po^erflrlMslonging  to  s  eoiporation;  irldieh  inokidea  tho  power  to 
she  and  h6  dned  ao'  fttr  ad-  nocessary  to  mainteiii  its-  corporate  rights  and 
enforce  ita  cOrpx>irat6  AnH'oL  -^  Otani  v.  Lake  Co.,  45Sl. 

See  Couiriixa,  1-3;  TUrLBOADa;  VvusfCbMroiuaxD  SocixtiBs. 

COSTS. 
Costs  or  Litigaiidk— DisoREnoN  of  Coubt  oteA  in  Eqititt  Oasbs.— 
Beldj /wikerp  W.  A.  having,  in  about  two  years  from  the  time  of  the  mar- 
riage,- sold  the  premises  to  his  brother,  C.  HL  A.,  evidently  for  the  pai^se 
of  ejecting  L.  A.  therefrom,  that  JL  A.  had  no  standing  in  conrt  to  im- 
peach the  transaction  a»  frandnlent  in  a  suit  to  enforce  a  specific  ijerform- 
ance  of  the  alleged  agreement;  but  the  court,  having  authority  to  direct 
as  to  the  payment  of  costs  in  suits,  will,  where  the  conduct  of  a  party  has 
been  shown  to  be  unjnst  and  oppressive  require  him  to  pay  the  costs  of 
the  litigation.  ^-  Adanu  v.  Adunu,  248. 

COUNTlEi 

1.  Acnoif  AGAINST.  —  An  action  at  law  cannot  be  maintainod  against  a  county 
unless  authorized  by  statute.  —  Gtwnl  v.  Ldk^  Co.,  453. 

2.  Section  2239,  Code  of  Miseellaneoua  Laws  of  Oregon,  which  provides  that 
each  county  shall  continue  to  be  a  body  politic  and  corporate  for  certain 
purposes,  authorizes  an  action  to  bo  maintained  by  or  against  a  county  for 
any  cause  affecting  its  rights  or  duties  as  sncli  corporate  body.  —  Id. 

3.  For  tho  purposes  for  which  a  county  is  made  a  body  corporate  and  politic, 
it  ij  a  person,  and  is  capable  of  suing  and  being  sued  in  regard  to  matters 
pertaining  to  those  purposes,  the  same  as  an  individual.  —  Id^ 

4.  CONOTITCTIONAL  Law  —  CorNTY  —  Il^DEBTEDNESS    OF — WhEN  VaLID  — 

County—  Liability  of  under  Law  Imposino  Same.  —  Where  the  legis- 
lative assembly  of  the  state  passed  an  act  which  provided  that  certain 
territory  should  be  taken  from  the  county  of  G.  and  annexed  to  the 
county  of  L.,  and  that  the  treasurer  of  the^  coqnty  of  L.  should  pay  to 
the  treasurer  of  ther  county  of  6.  such  portion  of  the  indebtedness  of  the 
latter  county  as  the  taxable  property  of  the  territory  taken  bore  to  the 
whole  amount  of  taxable  property  of  said  county  of  O.,  not  to  exceed  five 
thousand  dollars^  as  said  taxable  property  appeared  by  the  assessor'^  roll 
of  the  year  1884:  AffM^  notwithstanding  the  providona  contained  in  section 
350  of  the  Code  of  Civil  Procedure  of  the  state,  to  tho  eflfect  that  an  action 
could  only  be  maintained  against  a  county  upon  a  contract  made  by  such 
County  in  ittf  corporaicr  character;  that  an  action  was  maiiLtiinable  in  favor 
of  tho  county  of  O.  against  the  county  of  L.,  to  recover  from  the  latter 
county  such  proportion  of  the'  said  indebtedness;  that  the  legislative 
assembly  had  power  in  such  a  case  to  imposo  an  oUigation  upon  a  coAnty 
and  the  discbarge  of  it  becomes  a  corporate  duty  wKtdk  could  be  enfolrced 
by  an  action  at  law,  and  that  the  right  to  such  an  octioA*  was  not  aflbcted 
by  said  section  350  of  the  Code  of  Civil  Frdcedihre,  which  in  terms  limits 
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actioDB  against  conntiee  to  strict  matten  of  oontract;  that  it  ^igs  known  as 
a  part  of  the  history  of  legislation  upon  the  subject  that  said  section  350 
was  only  intended  to  amend  section  347  of  the  former  code  of  the  state» 
so  as  to  avoid  the  consequences  resulting  from  a  construction  the  court 
had  given  said  latter  section,  which  was  to  the  effect  that  it  permitted 
actions  to  be  maintained  against  counties  for  pretended  injuries  received 
by  persons,  by  reason  of  alleged  defects  in  bridges  upon  the  public  high- 
ways; hM^fnrtherf  that  the  fact  that  tiie  indebtedness  of  the  county  of  G. 
at  the  time  of  the  passage  of  the  said  act  exceeded  the  sum  of  five  thou- 
sand dollan,  did  not  support  a  finding  of  a  conclusion  of  law;  that  the 
part  of  the  indebtedness  in  excess  of  that  sum  was  illegal  and  void;  that 
the  clause  in  the  constitution  of  the  state  which  provides  "that  no 
county  shall  create  any  debts  or  liabilities  which  shall  singly  or  in  the 
aggregate  exceed  the  sum  of  ^yb  thousand  doUarB,"  etc,  does  not  imply 
that  all  debts  and  liabilities  against  a  county  over  and  above  said  sum  are 
necessarily  obnoxious  to  said  provision;  that  the  provision  only  applies  to 
debts  and  liabilities  beyond  said  sum  which  a  county  in  its  coxporate  char- 
acter, and  as  an  artificial  person,  voluntarily  creates.  — Id. 
5.  Irterkbt  to  Pat  whsn.  —  Beld,  aUo^  that  interest  should  not  be  allowed 
upon  a  claim  against  a  county  until  » warrant  therefor  has  been  presented 
to  the  treasarer  thereof,  and  an  indorsement  made  thereon,  '*Not  paid 
for  want  of  f nnds^**  and  the  date  of  such  preseatment  over  the  treasurer's 
signature. — Id, 

COUNTY  COURTS. 
See  HxoKWATS;  JuuaDiciTON,  8;  Pabxst  abd  Ckhjx. 

COUNTY  KOADS. 
See  HxoHWATS. 

CRIMINAL  LAW. 

1.  As  A  Gknkral  Rulk,  it  18  SuiTiGiXNT  TO  Chabok  A  Statvtort  OwwKFsm 
in  the  words  of  the  statute,  but  when  »  more  particular  statement  is  ne- 
cessary to  set  forth  the  facts  with  requisite  certainty,  then  theparticulara 
must  be  averred. — State  ^f  Oregon  v.  Z««,  488L 

2.  The  Fliort  or  an  Aooubsd  is  a  circumstance,  in  connection  with  other 
facts  in  the  case,  from  which  a  jury  may  draw  unfavorable  inferencesp 
but  it  is  a  fact  to  be  proven  by  a  person  who  knows  it.—  Id. 

8.  Danokbous  Weafon  —  Assaitlt. — To  point  an  unloaded  gun  at  another^, 
at  a  distance  of  from  thirty  to  seventy  yards,  whereby  such  other  is  put 
in  fear,  and  flees,  isnot  an  assault  with  a  dangerous  weapon. — 8taU  v.  <%Mi- 
/rey,  300. 

4.  AsaAULT. — To  constitute  an  assault,  there  must  be  an  intentional  attempt 
by  Tiolenoe  to  do  injury  to  the  person  of  another,  and  such  attempt  must 
be  coupled  with  the  present  ability  to  do  such  injury.—  Id, 

5.  Davosbous  Wkapon  Devinsd. — A  dangerous  weapon  is  one  by  the  use  of 
which  death  or  great  bodily  harm  may  be  inflicted.— id. 
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6.  Danobbous  Wbapon  —  Unloadsd  Gmr. —  An  unloaded  gun  in  the  handa 
of  the  defendant,  foor  or  five  rods  from  tiie  proaecating  witness,  is  not  a 
dangerous  weapon.  Without  the  use  of  a  dangerous  weapon  the  defendant 
could  not  commit  tiie  crime  charged,  and  such  weapon  was  not  danger* 
CUB  in  a  legal  sense,  unless  at  the  time  of  its  use  it  was  capable  of  pro* 
ducing  death  or  great  bodily  harm.  — Id. 

7.  Lethal  Weapon  —  Pboyincb  of  the  Juby.  — Guns,  swords,  pistols, 
knives,  and  the  like,  are  lethal  weapons,  as  a  matter  of  law,  when  u0ed 
within  striking  distance  from  the  party  assaulted;  all  others  are  lethal  or 
not  according  to  their  capability  of  producing  death  or  great  bodily  harm 
in  the  manner  in  which  they  are  used,  and  of  the  jury  must  be  the  judges: 
accordingly  held,  that  in  this  case  if  the  gun  was  loaded,  it  was  a  lethal 
weapon;  if  otherwise,  it  was  not. —  Id. 

8.  Assault  with  a  DAiiasROVB  Weapon — Intent.—  To  constitute  the  crime 
of  being  armed  with  a  dangerous  weapon,  and  assaulting  another  with 
such  weapon,  no  specific  intent  to  inflict  death  or  great  bodily  barm  iS 
necessary.  Ko  other  intent  is  necessary  than  that  which  is  embraced  in 
the  act  of  being  armed  with  a  dangerous  weapon,  and  making  an  assault 
upon  another  with  such  weapon. —  Id, 

9.  When  the  Chabob  is  the  Killing  with  a  Knub,  and  all  the  evidence, 
taken  together,  tends  to  identify  the  knife  used  in  evidence  as  the  one 
used  by  the  prisoner,  the  question  of  the  identity  of  the  knife  is  exclu- 
sively for  the  jury.-—  8iaU  v.  Chee  Chng,  635. 

10.  Gamblino  —  iNBicncENT — Names  of  Pabtigxpantb.—  In  an  indictment 
for  betting  at  a  game  played  with  cards  called  **  stnd«poker,"  it  is  not  ne- 
cessary to  allege  the  names  of  other  persons  who  bet  at  the  game  at  the 
same  time,  or  to  allege  that  they  are  to  the  grand  jury  unknown. —  State  r. 
Light,  858. 

11.  Indictment— Statdtobt  Offense.— In  an  indictment  for  a  statutory 
offense,  it  is  generaUy  sufficient  to  follow  the  descriptive  words  of  tiie 
statute  defining  the  crime. —  Id, 

12.  Dealeb — Accomplice. —  The  dealer  of  a  game  of  stud-poker  is  an  aocom* 
plice  with  those  who  bet  money  or  value  at  such  game.  Both  are  neces- 
sary to  complete  the  offense, — each  performing  a  separate  and  necessary 
part  in  the  violation  of  the  statute.  The  fact  that  each  is  punishable  for 
the  part  he  performs  can  make  no  difference  as  long  as  the  concurrent  acts 
of  both  are  necessary  to  complete  the  violation  of  the  statute. — Id, 

13.  In  a  Complaint  against  a  Pabtt  Chaboino  Him  with  an  Offense  for 
an  alleged  violation  of  a  city  ordinance,  made  before  a  city  tribunal  au- 
thorized to  take  cognizance  of  such  matters,  the  facts  constituting  the 
i^ense  must  be  set  out  in  the  complaint  as  fully  and  completely  as  they 
are  required  to  be  stated  in  an  indictment  for  a  similar  offense  against  the 
state.  —  Cufudngham  v.  Berry,  622. 

14.  In  A  Complaint  Chaboino  the  Defendant  with  bavino  Sold  Whisky 
in  Milton  City  in  less  quantities  than  one  quart,  and  which  complaint  con 
iained  a  statement  that  the  selling  was  contrary  to  the  force  and  effect «/ 
a  certain  section  of  a  certain  ordinance  approved  by  its  board  of  trusteoi^ 
but  did  not  contain  any  allegations  or  charge  that  the  defendant  sold  tL^ 
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whhky  without  hwfbi§  flitt  ebtsmed  a;  Itoenfle}  agreeaUy  to  bhe  provkioiEia 
cyf  the  ordinaAce:  /ceit^  timt  tho  complaint  did:  not  Mate  facts  sofficidnt  to 
ooDStitiite  an  oBenm,  HMf  eUto^  that  the  thMxfo&t  of  aud  city,  within  the 
inle  laid  down  by  thiv  coarft  in  Barton  v.  City  qf  La  Orantde^  decided  at 
the  present  term  thereof,  <Ud  not  aathorize  tat  appeid  fi*om  a  judgment  of 
oonviction  rendered  by  the  recorder  of  the  city,  and  that  oouseqaaitly  a 
writ  of  review  was  the  proper  remedy  to  revise  such  judgment  —  Id, 

V^,'  A  CoxpLAiKT  VNDXB  A  GriT  Obmrangb,  which  provides  that  any  person 
or  persons  who  shall  be  gnilty  of  any  violent,  riotous,  or  disorderly  con- 
duct, or  who  shall  use  profame^  abnstvo,  or  obscene  Idngoage,  in  any  street, 
house,  or  place  within  Hie  city,  whereby  the  peace  or  quiet  of  the  city  is 
or  may  be  disturbed^  shall,  upon  conviction  thereof  before  the  recorder, 
pay  a  fine,  will  not  be  sufficient  to  constitute  an  offense  under  such  ordi- 
naoioe,  unless  it  ahow»  thxt  the  sect  was  committed- in  a  street,  house,  or 
similar  place  withior  the  city.  — Barton  y.  La  Grande,  577. 

M.  Ths  Gbnsral  Word  <*  Placb^'*  jl»  Ussd  m  tbs  Obdinangb,  must  be  con- 
■taned  to  mean  a  definite  locality  within  the  city,  of  the  same  kind  or 
nature  as  s  street  or  house;  -^lek 

17.  In  AoooRDAKCJi  with  Thbsx  Views,  hM,  that  tiie  charter  of  the  city  of 
La  Grande  in  the  county  of  Unton^  Oregon,  does  not  confer  a  right  of  ap- 
peal upon  a  party  convicted  of  »  violation  of  an  ordinance  of  the  city,  and 
eonseqnently  that  a  writ  of  review  wiU  lie  in  such  a  case.  Also,  that 
where  the  complaint  charged  tiiat  the  acts  constituting  the  disorderly 
conduct  prohibited  by  the  ordinance  were  committed  within  the  city, 
against  its  peace  and  dighity,  but  did  not  specify  any  definite  locality 
tiierein  where  they  were  committed,  that  the  complaint  was  not  snfiQcient 
to  support  a  eonviotiata:  lor  »  violation  of  such  ordinaaoe.  —  Id, 
See  Appkalb,  1,  9, 10;  Bail. 

2)iAMAOE& 

SeeSLANDXB. 

l)AMa 
See  Wators,  17, 1^ 

"DEEDS. 

h  Tbs  Law  Attacrbb  M  AssoLirrB  Dbkds  akb  Tkaitsfers  a  fuU  alienatioB 
6f  the  entire  interest  or  property,  so  far  as  the  alienation  is  permitted  by 
the  principles  of  law  6r  e^ity.  —  Miller  y.  Hitter,  423. 

&  Dbbd  Intended  as  a  Mobtoaoe;  —  A  party  who  takes  a  mortgage  in  the 
form  of  an  absolute  fleed  is  bound  to  obserte  the  most  Scrupulous  good 
faith;  and  if  questioned  by  a  creditor  of  the  mortgagor^  or  other  person 
having  an  interest  in  knowing  the  fact,  he  must  carefully  and  truly  dis- 
close the  true  nai^ure  of  hn  security.  An  untruthful  statement  tondiing 
a  materiid  fact  in  relation  to  sudi  security,  or  a  failure  to  nmke  a  full  and 
true  disclosui^  wheh'  rvquired/  wfll  postpone  such  security  to  that  of  a 
iabseqneot  attaefaiii^ereditorv  ^  £tery  V. /Vier/ 460b' 
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$.  Id.  —  A  deed  inianded  m  a  mortgage^  if kile  go6d'  betrween  the  parties,  di 
to  some  extent « <|nefltioiiable  secarity  when  the  interests  of  third  parties 
are  concerned.  It  tends  to' cover  np  and  keep  oonoealed  the  real  nature 
of  the  transaotftsn  belweea  the  parties,  and  will  tbMefore  be  closely  scm- 
tinized.  —  Id. 

4.  Thb  Rulb  that  tsb  iNTunnoN  or  tbm  PAKmks  to  a  deed  of  ooinrey- 
anoe  mnst  be  aaeartiiued  from  the  terms  d  the  inslmmeni  and  the 
circnmstanoe*  snmmnding  the  transaction  applies  to  the  case  of  a  deed 
executed  by  a  hosband  to  his  wife  prior  to  the  adoption  of  the  statute  en- 
abling husbands  and  wives  to  convey  reid  property  from  one  to  the  other, 
and  hence  it  is  incompetent  for  the  husband,  after  executing  to  his  wife 
an  absolute  deed  in  form  to  such  property,  to  testify  in  direct  terms  what 
he  intended  by  it.  —  MiUer  v.  MUler,  423. 

6.  Equity— •CoRBBonoN  ov  Mistakb  in  Dbbd  aoaihst  Hbir  or  Grabtob. 
— The  grantor  in  a  deed  may  have  a  mistake  in  such  a  deed  corrected 
against  the  heir  at  law  of  the  grantee  therein.  — Savage  v.  McCorhk^  42. 

6.  Mistakb  — MADranrABCB.  — Where  it  was  agreedfthit  a  part  of  tiiecdi- 
■ideration  for  a  deed  was  the  support  of  tiM  granliors  by  the  grantees 
while  they  livedo  and  that  the  same  should  be  inserted  in  the  deed^  but  by 
mutual  mistake  was  omitted,  tiie  grantors  in  suoh  a  deed  may  have  the 
same  crareoted  by  a  suit  for  that  purpose  against  the  grantee  or  his  auo- 
cesser,  who  paid  no  value  or  took  with  notice.  — Id. 

7.  CoNsnxKBATioir  Rboitbd  zh^Pabol  EvinBBCB  TO  Vart— Erraoif  or. 

—  A  deed  to  red  property  cannol  be  invalidated  by  parol  evidence  show- 
ing that  there  waeno  consideration*  for  its  exeootion,  when  it  contains  a 
recital  that  a  oonuderation'  had  been  received  by  the  grantor;  nor  can  it 
be  shown  by  snob  evidence  tiiaA  the  object  or  purpose  of  a  deed  duly 
delivered  to  the  grantee  was  different  from  that  implied  by  its  terms^  un- 
less executed  to  sees&re  the  payment  of  a  debt  or  the  performance  ef  some 
otdier  act.  -^FMsftom  v.  iM^fSOir,  ^. 

a  Mat  bb  8b#  Abibb  iok  FBAtTD  on  Du&aSi mm-^Hmavrtsa Trust. 

—  A  deed  may  be  set  aside  for  fraud  or  durssSr  and  a  trust  may  arise  out 
of  a  transaction  whtdi  wfll  be'  enforced  in  f a6e  ef  the  express  terms  of 
a  deed,  but  it  must  be  a  trust  arising  by  operatiott  ef  law.  The  parties  to 
a  deed  cannot  create  a- trust  in  favor  of  the  grantor  except  by  an  instru- 
aient  in  writing*  dtclaring.  the  same.  -^  Id, 

Ste  HiMBiftK^  Aim  Wnift;  TixMo*,  1. 

IXE&in^tBK. 
dee  PiBADiBa  and  Pbacticb. 

DEPOSITIONS. 

1*  PRAOTioB«I)npeRTioir  BT  PABTYDf  Bi»OwNBBsa&r-.WrnrBBB.--A 
person  who*  is  li  party  to  an  action  ie  also  acompeteAt  witness  therein^  and 
his  deposition  may  be  taken  in  his  own  behalf  in  any  of  the  cases  specified 
in  section  814^  Hill'e  Code^  applicable  to' the  etrewMtantoesor  cooditien  of 
saeh  witndssfr  —  JM&rU  v.  Parrkh,  688b 
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DiPoamoHB  Taxxk  bt  Adyibbx  Pastt. — Sabdiviiioii  1,  seetion  81i, 
Hill's  Code  confers  the  power  and  ftathority  on  either  party  to  an  action 
or  proceeding  to  take  the  depoeitiona  of  "the  adyene  party."  It  oonfera 
a  right  that  has  no  ezistenoe  ontude  of  this  statute^  bat  it  in  no  manner 
restricts  the  right  of  either  party  to  tako  the  deposition  of  any  witness  in 
the  eases  enumerated  in  the  section.  —  Id. 

Bill  or  Ezonnoiia.  — The  recital  in  the  bill  of  exceptions  that  a  certain 
deposition  is  made  part  of  it  is  ineffectual  for  any  purpose,  unless  such 
deposition  is  annexed  to  the  bill  of  exceptions^  and  in  some  manner  marked 
or  indentified  as  an  exhibii.  — Id. 

DESBRTIOK. 
See  01TOBCI,  1. 

DIVORCE. 
Willful  Dnmnov— Diyorcb.  —Willful  desertion  is  the  voluntary  sep- 
aration of  one  of  the  married  parties  from  the  other,  or  the  voluntary  re- 
fusal to  renew  a  suspended  cohabitation,  without  justification  either  in 
the  consent  or  wrongful  conduct  of  the  other.  —  Sisemore  v.  Siaemort^  542. 
Effect  or  Dvoreb  in  Suit  for.  —In  a  divorce  snit^  the  real  property 
which  comes  to  the  wife  as  a  result  of  the  divorce  is  not  the  subject-mat- 
ter of  the  litigation.  The  court  has  no  jurisdiction  to  affect  or  divest  the 
tiUe  of  the  husband  to  lands  owned  by  him,  or  to  decree  one  third  of  them 
to  the  jni%  independent  of  a  decree  for  divorce.  Nor  has  the  plaintiff  any 
title  upon  which  to  base  a  suit  to  recover  any  portion  of  the  same,  except 
as  it  comes  by  force  of  the  statute  upon  a  decree  for  »  divcroe:  Hcusion  Vm 
Tknmerman,  490. 

ALDfOMT  Pending.— Temporary  alimony  may  be  granted  pendente  Ute, 
but  the  titie  of  the  real  estate  of  the  defendant  remains  intact,  and  cannot 
be  divested  during  the  pendency  of  the  litig&tion,  but  only  when  a  decree 
has  been  rendered  that  the  marriage  is  dissolved.  — Id. 
What  Dscbxb  must  State.  — It  is  "whenever  a  marriage  shall  be  de- 
clared dissolved"  that  the  statute  operates,  — not  before,  or  pendente  lUe^ 
— and  the  court  is  then  authorized  and  it  becomes  its  '*duty  "  "to  enter 
a  decree  "  for  the  undivided  one-third  part  in  fee  of  the  whole  of  the  real 
estate  '*cwned  by  the  defendant  tU  the  time  of  such  decree  "  for  adivoroe. 
— /<«. 

Real  Pbopebtt  or  Pabtiee,  when  Atfeoted  ey.  —  While  the  prosecu- 
tion of  a  divorce  suit  might  terminate  in  a  decree  which  would  affisct,  as 
a  result  thereof,  the  property  of  the  defendant^  such  real  property  is  not 
the  specific  subject  of  the  controversy,  and  by  reason  thereof  is  not  with- 
drawn from  such  burdens  as  may  be  legally  imposed  upon  it  for  just 
claims  upon  judgments  recovered  and  docketed  against  its  owner  prior  tb 
divesting  him  of  his  titie  by  force  of  the  statute  under  the  decree  for  a 
divorce. — Id. 

It  results  that  a  purchaser  of  such  lands  at  an  execution  sale  upon  such 
judgment  is  not  aflfooted  by  or -subject  to  the  mle  of  Uependena.  — Id. 
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7.  Decbbs  in  I>ivobob  Casis — Eftbct  ov  on  Rbal  Estatb  ov  Partt  in  ths 
Wrong.  ^  WhOe,  since  the  decision  in  Bwmfwd  ▼.  Bamfwd^  4  Or.  80,  it 
has  been  deemed  essential,  to  reaoh  the  property  of  the  guilty  party,  that 
snch  property  should  be  described  in  the  complaint  and  decree,  yet  it  is 
donbtfnl  whether  any  such  allegation  is  necessary,  but  that  it  is  a  suffi- 
cient compliance  with  the  last  clause  of  section  499,  Oregon  Code,  to  say, 
in  effect,  that  the  party  obtaining  the  divorce  is  thereby  entitled  to  one 
third  of  the  real  property  owned  by  the  other.  —  Id. 

8.  Id. — In  this  view,  if  ^ny  question  arises  as  to  what  property  was  so 
owned  by  him»  it  can  be  determined  by  appropriate  proceedings  for  that 
purchase  between  the  parties  interested  much  better  than  in  a  divorce 
suit,  in  which  it  is  neither  convenient  nor  proper  that  third  parties,  in 
order  to  protect  their  rights,  should  be  compelled  to  intervene  and  become 
parties  to  a  controversy  between  husband  and  wife  in  a  divorce  proceed* 
ing. — Id, 

DURESS. 
See  Debits,  8. 

EJECTMENT. 
See  Watsbs,  L 

ELECTIONS. 

1.  Ballot-papeb— Butt  of  Ssobktabt  of  Statb.  —  Section  2507  of  Hill's 
Code  has  shifted  the  duty  of  selecting  suitable  ballot-paper  from  the  in- 
dividual voter  to  the  secretary  of  state.  —  StaU  v.  WisXft  119. 

2.  Ballot-papxr— Uas  of  Subplus  at  Suocbxdino  EuccnoNS.  —  Under 
section  2507,  Mipra,  a  political  committee  may  purcliase  of  the  secretary 
of  state  "such  quantity  or  amount  of  paper  as  may  be  necessary  or  con- 
venient," and  its  use  is  not  limited  to  a  pending  election  or  the  one  next 
ensuing.  The  surplus^  if  any,  may  be  used  at  any  subsequent  election.  — 
Id. 

8.  TiNTU)  Papsb  — SsoRSTABT  OF  Statb.  —If  tinted  paper  be  selected  by 
the  secretary  of  state  and  furnished  for  ballot-paper,  ballots  printed  upon 
it  are  lawful,  and  must  be  eonnted.  — /d 

4.  VoTEBs — Best  Evidbnob  of  thb  Intention  of.  — It  is  a  primary  rule 
of  elections  that  the  ballots  constitute  the  best,  the  primary  evidence  of 
the  intention  and  choice  of  the  voters.  —  Hartman  v.  Youtig,  150. 

6.  Ballots  —  Must  be  Pbesebved  fbom  Tampebino — Official  Count.  — 
In  determining  a  contested  election,  the  evidence  of  the  ballots  actually 
cast  will  control  that  furnished  by  the  official  count,  provided  the  ballots 
have  been  preserved  and  protected  from  tampering.  —  Id, 

0.  Official  Retubns  —  Pbika  Facie  Evidence  of  Result  of  Election. 
^  The  official  returns  when  duly  certified  are  prima  fade  evidence  that 
the  result  is  as  declared,  but  such  returns  or  canvass  is  never  conclusive, 
unless  made  so  by  statute.  As  a  quasi  record,  it  is  entitled  to  the  pre- 
sumption of  regularity,  and  is  jM-ima/acte  evidenoe  of  its  integrity.  —  Id, 
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7.  Blbotion  Contbst  — BALLora  Basr  Era>BHC«.  —  A«  bstween  biJlqM 
•hown  or  admitted  to  be  the  identical  ballote  caet  by  the  voten  aod  sach 
official  county  the  ballots  are  the  best  evideaoe.  — JiL 

8.  0NX7S  Pbobaitdi  — Plaxhtiw  mrar  Paavx  ohat  Baiaovb  Ofwwmmd  to 
IjfFSACH  THE  Ofrgial  CkKTUT  Afts  Gbvuivs.  — 13m  Jiwden  of  proof  rests 
on  the  plaintiff.  He  most  estabUsh  to  the  stiUMti«a  of  the  jary  or  trial 
oonrt  that  the  bikUots  h»ve  been  kept  intsot,  a«d  «;#  ^  giaaaine,  iden- 
tical ballots  cast  at  the  eleetion,  othervise  Ihey  viW  nKwre  no  cmdence 
and  be  rejected  as  unworthy  of  oroditt-  i^. 

9.  Statutb  —  DiaxoEOBiT  wbsk.  —  Provisions  of  4h»  rtMtote  for  the  safe- 

keeping of  ballots  are  treitted  by  the  ooorts  as  .d'nwt<wy>  «od  when  it  is 
shown  that  the  ballots  have  been  seouely  kept  ancl  pvserved  inviolate, 
they  will  not  be  excluded  as  evidence  on  JUMMmnt  of  mbmi  omiasiQn  to  com- 
ply with  their  disMtiMis.  —  itL 

10.  Ballot-box  —  Prbsehvino  of  the  Ballots.  —  Where  the  court  finds 
'  that  the  ballots  have  been  safely  kept  and  preserved,  that  no  one  has  tam- 
pered with  them,  and  notwithstanding  the  opening  of  the  box  for  the 
purpose  stated,  that  the  baUots  were  the  genuine  and  identical  ballots  cast 
by  the  voters  of  South  Pendleton  precinct,  the  legal  conclusion  drawn 
therefrom  by  the  trial  courts  via.,  that  "such  ballots  are  the  best  evi- 
dence, and  entitled  to  be  recounted,"  is  in  oonfonnity  with  law,  kad  snch 
as  it  pronounces  on  that  state  ol  facts.  —  i<L 

11.  ELEcnoN  Contest  —  Laws  tor  —  Suicmart.  — The  intention  of  the  con- 
tested election  laws  is  to  furnish  a  summary  remedy  and  to  secure  a 
speedy  trial,  that  the  title  to  the  office  in  dispute  may  be  determined  be- 
fore the  official  term  expires  in  iriide  or  in  large  papt»  and  that  the  will 
of  the  people  inay  not  be  defeated  in  the  ^aioeai  their  officers.  —  WhU- 
ney  v.  BiaMunh  M4. 

12.  Id.  —  FouNDATioir  ov  Qart  —  Whax  is.  :— in  .prooeedingi  of  this  kind, 
the  notice  of  contest  is  the  foandation  of  the  snit,.and  pei&wms  the  double 
office  of  a  summons  and  oemplaint,  and  should  eontein  the  title  of  the 
eanse,  specif ying  the  name  of  the  oouvt  and  the  partiesto  the  contest)  end 
.must  be  served  and  filed  within  ihiviy  days,  -r  Id, 

13.  Evidence 'Election  Contest — Onus  Pbobandi. — The  law  is  well 
settled  that  the  boxden  of  proof  is  on  the  plaintiff^  when  he  ee^s  to  intro- 
dnce  the  ballots  to  overturn  the  official  connt»  toshesv|iffizmatively  that 
the  ballots  have  not  been  tampered  with,  and  4hat  they  ave  the  genuine 
•baUots  cast  by  the  voters.^  J^enton  v.  ScoU,  180. 

14.  Id.  —  Ballots  Best  Evidence  of  iBTEmnoN  eiF  yo«im*r-lDSBTinr  of 
MUST  BE  Fixed  bbyobd  Rkasiuiablb  Doobv.  •r- While  .the  ballots  when 
identified  ace  the  best  evidence  and  are  to  preivail  over  the  official  eoont, 
yet  to  entitle  them  to  be  resorted  to  and  be  xeconnted,  the  facta  going  to 
show  their  pveeervation  must  fix  their  identit|r  beyond  all  reasonable 
doubt.  —  I<L 

t6.  Ballois  Proof  OFlDXBnnr-^GKASACSia OF X¥BWiicEaDENTraLB Sams 
TO  BE  Bbobivxjd.  — But  this  does  ^ot  reqrae<tiiat  they  arast  be  ^t>ved 
genuine  beyond  all  possible  donbti  or  beyond  a  mmt  ponSbilUp  that  they 
might  have  been  intesisEed  with.    All  that  is  j'Ofniied  is  that  they  be 


ftov^  iat40t  and  geiHiine»wiai  a  rfljUQmMft  ii^grae  of  certointy,  and  to 
the  fall  BatiilaotiiMi  of  the  court,  r-  id. 

16L  Efidxkob  — Bau^ovs,  Proof  of  iDEwnrr  OF.-rWharo  the  faots  ioond 
do  |io^  ducljoae  affinoatirely  that  the  hallota  have  l^een  ao  aaf ely  preaerved 
•aa  to  aatiafy  tha  trial  oonrt,  beyond  vaaaonable  .doaht»  of  their  integrity  or 
identity,  and  a«  a  legal  oonaequenoe  xefnaea  to  nMonnt  them  to  oTartnm 
the  official  count:  hM,  that  their  lejeetion  «aa  no  apnor.  r-  Id. 

^7.-rVoTBB — IsTxmnoN  OF. — Where  a  haflot  diacloaea  -a  name  written 
opposite  to  a  printed  name  erased,  the  intantieB  of  the  voter  ia  to  apbati- 
tfite  the  written  lor  tiie  erased  name,  rr-id. 

18.  Id.  —  Wasas  upof  ▲  Ballot  thx  Kamss  df^Two  Bbfbxskmtatzvxs  were 
eaaed,  and  opposita,  bat  slantingly,  in  conafqaenoe  of  the  narrow  margin 
npon  which  to  write,  two  other  names  are  written,  and  one  of  the  names 
90  written  was  a  randidatp  for  eonnt j  j^^e  .on  another  ticket,  bi|t  :tbp 
printed  name  of  the  county  judge  on  such  tic^cet  was  not  erased:  held^ 
that  the  facts  did  not  disclose  a  case  within  the  proyisions  of  section  2528, 
Oregon  Code.  — Id, 

19.  Election  CovTBarr — Statbhbnt  of — Gaubb  of.  ~  "  Stating  the  cause  of 
anch  contest  briefly"  is  stating  brie^  the  lacta  or  combination  of  facta 
which  give  rise  to  the  right  of  contest,  and  this  necessarily  impliea  that 
such  fact  shall  be  stated  sufficiently  jdain  aa  to  advise  the  defendant  of  the 
"  cause  "  for  which  his  election  is  contested,  -r  WJutney  v.  Blackbttm,  5^ 

SO.  Id.  — KoncB  of— Its  Purfosb.  — As  the  object  of  the  notice  is  to  in- 
form the  other  party  of  the  subs^noe  of  ^e  facts  relied  upon  to  defeat 
his  daim,  certainty  is  required,  but  not  technical  precisian  of  averment^ 
and  when  the  words  used  therein,  taken  in  their  ordinary  sense,  fairly 
serve  this  purpose,  it  is  sufficient.  —  Id. 

.21.  Q^ATBTE  Law -r How  C0N8TRUXP.  — WfaHe  it iathe  duty  of  coorta  to  dis- 
cf^gard  mere  technical  rules  or  defects,  and  to  liberally  construe  the 
a^atute  oooeaming  eontested  elections,  that  the  righta  of  the  people  n|ay  be 
preserved,  and  that  no  protection  may  be  afforded  to  fraud,  yet  he  who  un- 
dertakes to  contest  the  right  of  another  to  an  office  to  which  such  other 
has  been  declared  elected,  by  a  tribunal  anthoriaed  by  the  people,  ought 
to  have  some  well-defined  *' cause,"  and  to  be  able  to  state  it  with 
anffioient  cestainty  so  to  notify  and  inform  the  other  party  of  the  sub- 
atance  of  the  faots  upon  which  he  reliea  to  defeat  hia  title,  and  to  author- 
iae  the  court  to  make  the  inquiry.  — Id, 

EMINENT  DOMAIN. 

"WmnnvaB  rt  u  Fboposbd  to  Appsofbiakb  va  Laxw  of  thb  C^msir 

TO  A  PuBUC  UsB,  the  proceeding  by  which  it  ia  to  be  done  mnat  conform 

.to  the  requirements  of  the  statute,  and  oontain  anch  a  description  of  the 

laada  to  be  ao  taken  as  may  be  asoartainad  itsmitB  record,  -r-^mei  v. 

CTfuonCo.,  600.* 

SeeHioHWAiq, 

EQUITY. 
1.  A  8uiT  Br  Boirrrr  OASS<n  bs  Maoitaiiixd  bt  a  Lot^owvzr  in  any  in- 
oorpoieate  ciliy jigainet  the  offieaatthaaaol  io  iaattain  prooaadings  in  the 
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improveiiMiit  of  a  ftreet  therem  on  which  nieh  lot  afmtiy  npoi^Mi  appre- 
hension that  the  officer  will  attempt  to  charge  a  part  of  the  expense  of  the 
improvement  npon  the  lot.  Such  rait  can  only  he  maintained  where  there 
has  heen  an  attempt  nnder  the  proceedings  to  sell  the  lot»  or  the  proceed- 
ings are  of  a  character  that  they  necessarily  will  cast  a  cloud  upon  the 
title  of  the  lot-owner.  —  Speny  v.  CUy  qf  A  BdnOf  481 . 
S.  EQumr — Coonisakox  of  nr  Caab  or  Trkbp ass.  —  Equity  will  not  take 
cognizance  of  an  ordinary  matter  of  trespass,  or  of  the  violation  of  any 
legal  right»  unless  the  circumstances  are  of  such  a  character  as  to  bring 
the  case  under  some  recognised  head  of  equity  jurisdiction.  Equity  will, 
however,  afford  a  remedy  in  rach  cases  where  the  remedy  at  law  is  incom- 
plete and  inadequate  to  give  such  relief  as  the  nature  of  the  case  demands. 

See  CoNTBAcns,  2;  Cobxb;  Duds,  5,  6;  Injuvctiohs;  JuDOKsmra;  Mob^ 
OAOUi  2;  PABmxBSHiP,  2;  Sp«nno  Pxbiobmancb;  Tbttsib. 

ESTATES  OF  DECEDENT& 
See  EnouTOBS  asd  AjoimswajaGBB;  Wtlul 

ESTOPPEL. 

MuTUALiiT.— Estoppdf  to  be  binding  must  be  mitaal — Fmrgeatmr,  Jtmes, 

201 

See  Rn  Abjudxoata. 

EVIDENCE. 

1.  EFraor  ov  EviBsnci— Provxvob  or  the  Jubt.  —It  is  the  right  of  the 
Jury,  and  not  of  the  court,  to  determine  the  e£ES»ct  of  evidence,  unless  in 
particular  cases  where  its  effect  is  declared  by  law.  —  PaUenon  v.  Hofdm, 
238. 

2.  Lbttbr  not  ▲  Wbittbn  Inbtritmeivt— Rights  or  ths  Jvkt.— It  is 
the  duty  of  the  trial  court  to  declare  the  legal  effect  of  all  written  instru- 
ments rabmitted  in  evidence;  but  a  letter  is  not  generally  such  an  instru* 
ment.  To  make  it  such,  it  must  constitute  a  contract.  An  ordinary 
letter  is  to  be  dealt  with  by  the  jury  like  any  other  act,  statement,  or 
admission  of  a  party;  i.  e.,  the  jury  is  to  give  it  such  effect  as  they  may 
think,  under  all  the  circumstances,  it  ought  to  receive.  — Chtrch  v.  Jfef- 
ffUle,  413. 

3.  LvrrsR— Emcr  or  as  Evidkncb.— The  letter  written  by  the  plaintiff 
in  relation  to  the  property  in  controversy  was,  under  the  circumstances,  a 
fact  to  go  the  jury  on  the  queation  of  title,  to  be  weighed  and  considered 
by  them,  in  connection  with  the  other  facts  of  the  case,  but  it  was  not 
necessarily  conclusive,  ^/ef. 

4.  In sTBUonoNs.  —  Unless  evidence  is  by  law  conclusive  upon  the  partiea,  it 
would  be  error  for  the  trial  court  to  select  a  single  fact  or  part  of  the  evi- 
dence where  there  was  a  conflict,  and  instruct  the  jury  that  they  must 
find  their  verdict  on  that  fact  alone»  and  in  a  particular  way.    Such  aa 

.   .  instruction  would  be  aa  invasion  of  the  rights  of  the  jufy.  —  Id, 
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5.  The  Distinction  bftwsen  a  Map  or  Plan  no^  admitted  in  evidence, 
but  used  only  to  enable  the  witness  to  explain  the  different  points,  loca- 
tion, etc.,  as  to  which  he  testifies,  and  snch  a  map  admitted  as  evidence  of 
the  loeua  in  qjto  noted.  — State  v.  Chee  Oong,  635. 
See  AocoimTs,  3;  Contracts,  1;  Criminal  Law;  Deeds;  Defositions;  Elec- 
tions; Partnership;  Slander;  Trusts;  Wills;  Witnesses. 

EXECUTIONS. 

1.  Sheriff^s  Dutt  —  Ex^unoN.  —  After  receiving  an  ezecutiou  in  an  action 
where  property  has  been  attached  and  delivered  to  a  claimant  upon  exe- 
cuting tlie  usual  undertaking,  the  limit  of  the  sheriff's  duty  is  to  make 
a  demand  for  the  property  bonded,  tmd  if  the  same  is  not  delivered  to  him* 
to  make  a  return  of  all  his  proceedings  to  the  court  —  Kohn  ▼.  Hinahaw, 
308. 

2.  Failure  op  the  Claimant  to  Deliver  the  Property — Plaintiff's 
Remedy.  —  If  the  claimant  fail  to  deliver  the  property  attached  according 
to  the  terms  of  his  undertaking,  the  plaintiff  may  bring  an  action  on  such 
undertaking  in  his  own  name.  He  is  the  person  for  whose  benefit  such 
undertaking  was  executed,  and  is  the  real  party  in  interest.  — Id, 

See  Attachment  and  Garnishment;  Partnership,  8,  4. 

EXECDXOBa  AND  ADMINISTRATORS. 

1.  Adminxstrator  of  Administrator,  when  not  Liable  to  Account.  — 
W.  A.  R  was  administrator  with  will  annexed  of  G.  J.  B.,  deceased.  He 
filed  his  final  account  as  such,  but  before  he  obtained  an  order  discharging 
him  from  his  trust,  he  died.  Mary  L.  K  qualified  as  administratrix  of 
W.  A.  B.,  deceased.  E.  C.  C.  qualified  as  administrator  c2e  bonU  non  with 
will  annexed  of  G.  J.  B.,  deceased,  and  then  filed  the  petition  in  this  case. 
Held,  that  where  it  is  not  charged  that  any  of  the  property  or  assets  of 
G.  J.  B.,  deceased,  <»gna  ipto  the  possession  or  under  the  control  of  Mary 
L.  B.,  she  cannot  be  called  upon  to  file  an  account;  that  her  trust  as 
administratrix  of  W.  A.  B.,  deceased,  does  not  create  the  duty  to  file  an 
account  in  the  estate  of  G.  J.  B.,  deceased.  (On  zieh^eadng.)  —  Cross  v. 
BaskeU,  84. 

2.  Decree  Approving  Final  Account  of  Executor. — A  decree  approv- 
ing the  final  account  of  an  executor  or  administrator  is  only  primary 
evidence  of  the  correctness  of  the  account  as  thereby  ^ttled  and  allowed. 
(1  Hiirs  Code,  seci.  674,  1175.)  Such  decree  is  not  conclusive,  but  j^rima 
/acie  esiridence  only  on  rehearing.    (Id. ) — Id, 

FALSE  IMFBISOKMENT. 
See  Malicious  Prosioution,  3. 

FORFEirURES. 
Violation  of  Condition  on  Which  Forfettube  Claimed — Must  be  As- 
serted Actively.  — To  authorize  a  person  to  claim  a  forfeiture  of  valu- 
able property  rights  on  account  of  the  violation  of  a  condition  upon  which 
XVllOa.-48 
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they  are  granted,  he  mnst  proceed  to  enforce  it  at  once.    He  cannot  re- 
main passive  for  a  long  time  after  acts  have  transpired  upon  which  others 
have  relied  in  matters  of  importance  to  them,  and  then  insist  upon  the 
forfeiture  in  consequence  thereof.  —  Huston  v.  Byftee^  .140. 
See  Bail,  5. 

FRAUD. 
Eqoalitt  07  FoanNO  ov  Partibs. —  Fraud  will  vitiate  a  contract;  but  where 
the  parties  to  the  contract  stand  upon  an  equality  of  footing,  the  fraud 
must  consist  of  a  false  representation  of  a  material  fact,  and  the  party  to 
whom  it  is  made  not  be  able,  by  the  exercise  of  a  reasonable  caution  and 
vigilance,  to  detect  its  falsity.  —  FinXaynn  v.  FmUxymm^  347. 
See  Deeds,  & 

GAMBUNG. 
See  Crxboiial  Law,  10«12. 

GARNISHMENT. 

See  AlTACHlfENT  AND  GABNISHlCIirr. 

GUARDIAN  AND  WARD. 

1 .  STEP-7ATCXR  —  GuABDiAN. — If  a  stcp-f ather  never  aunmed  ssid  duty  but 
qualified  as  the  guardian  of  the  step-child,  and  aa  such  guardian  furnished 
it  with  necessaries  and  charged  for  them  in  his  accounts  as  such  guardian, 
tho  presumption  that  he  acted  or  intended  to  act  in  loco  parenHa  is  rebutted. 
—  Gei-ber  v.  BomerlhUj  116. 

2.  IifPROVEiCENTs  ON  Minob's  Pbopertt — Claim  o7  Gitabdian  vob.-— The 
ordinary  rule  is,  that  a  guardian  will  not  be  allowed  for  permanent  im- 
provements placed  by  him  on  a  minor's  property  without  authority. — Id. 

HIGHWAYS. 

1.  In  A  Petition  to  Lat  out  a  Road,  the  beginning,  the  intermediate 
points,  if  any,  and  the  termination,  must  be  certain,  otherwise  the  county 
court  will  not  acqniro  jurisdiction.  —  Ames  v.  Union  Co.,  600. 

2.  Whebe  the  CouBas  or  the  Road  from  the  last  point  to  its  termination 
is  described  as  "  thence  northwesterly,'*  it  is  not  meant  that  the  road  must 
run  in  a  direct  line  to  the  point  of  ending,  but  that  the  route  of  the  pro- 
posed road  will  be  in  a  northwesterly  direction;  and  so  long  as  this  is 
preserved  by  the  viewers,  though'there  be  some  deviation  from  the  direct 
line,  the  description  is  sufficiently  certain  to  give  the  requisite  informa- 
tion to  those  liable  .to  be  affected  by  its  establishment.  —  Id, 

3.  County  Coubt— Jubisdiction  or  in  EsTABUSHiNa  Pubuo  Road. — In 
order  to  confer  upon  a  county  court  jurisdiction  to  lay  out  a  county  road, 
application  by  petition  must  be  made  to  the  court,  signed  by  at  least 
twelve  householders  of  the  county  where  the  road  is  laid  out>  which  peti- 
tion shall  specify  the  place  of  beginning,  the  intermediate  points,  if  any, 
and  tho  place  of  its  termination  so  definitely  and  certainly  that  a  penoa 
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of  ordinary  intelligence  need  not  mistake  their  looation.  —  Woodruff  v, 
Vottjias  Co.,  314. 

4.  CouNTT  Road — Terminal  Point — Description  of.  —  Where  in  an  ap- 
plication to  a  connty  court  to  lay  out  a  county  road,  the  terminal  point 
was  described  in  the  petition  as  the  point  of  intersection  of  the  last  course 
with  the  present  C.  V.  and  B.  C.  road,  between  the  residence  of  C.  L.  P. 
and  O.  B. :  held^  that  it  did  not  answer  the  requirements  of  the  statute 
in  that  particular,  and  consequently  did  not  vest  the  county  court  with 
jurisdiction  to  lay  out  and  establish  the  proposed  road.  —  Id. 

6.  Jurisdiction  of  Circuit  Court — Writ  of  Review.  —  £re/d,  aUo,  that 
the  circuit  court,  upon  a  writ  of  review  to  review  the  proceedings  in  lay- 
ing out  and  locating  the  said  road  under  the  said  application  and  petition, 
had  no  jurisdiction  to  adjudge  that  said  writ  should  be  dismissed  and  said 
proceedings  should  be  in  all  things  a£Srmed.  —  Id, 

6.  County  Road — Petition  for— ' '  Householders.  "—  Section  4062,  Hill's 
Code,  does  not  require  that  a  petition  for  the  looation  of  a  county  road 
should  declare  upon  its  face  that  those  who  sign  it  are  houaeholders.  It 
must  be  signed  by  twelve  or  more  householders,  and  the  fact  that  it  is  so 
signed  may  be  proven  by  any  competent  evidenee.  Such  petition  is  good 
if  it  specify  the  place  of  beginniiig,  the  intermediate  points,  if  any,  and 
the  place  of  termination  of  said  road.  — Betdey  v.  CTtodim,  274. 

7.  County  Court — Jurisdiction.  —  A  county  court  acquires  jurisdiction 
to  lay  out  a  county  road  by  the  presentation  of  a  petition  containing  th^ 
statutory  requisites,  signed  by  twelve  or  more  qualified  petitioners,  ac- 
companied by  a  proper  notice  and  proof  that  the  same  had  been  stack  up 
as  required  by  law.  — Id, 

8.  Names  on  Petition  and  Notice — Variance.— An  immaterial  variance 
between  the  name  on  the  petition  and  notice  is  not  a  jurisdictional  defect, 
and  will  not  render  the  proceedings  void.  — Id, 

9.  County  Courts — When  Courts  of  Limited  and  Inferior  Jurisdic- 
tion. — When  county  courts  exercise  the  power  conferred  by  statute  to 
lay  out  county  roads,  they  are  ooorts  of  limited  and  inferior  jurisdiction. 

fiOUDAYa 
See  Process^  4. 

HUSBAND  AND  WIFE. 

.  1.  A  Deed  from  a  Husband  to  his  Wife  was  a  nullity  at  common  law, 
upon  the  ground  that  it  regarded  them  as  but  one  person;  but  equity  re- 
garded them  for  many  purposes  as  a  duality,  and  enforced  such  deeds, 
when  intended  by  the  husband  as  a  provision  or  settlement  in  favor  of  the 
wife,  where  the  rights  of  creditors  were  not  affected  thereby,  and  the  con- 
veyance in  other  respects  was  fair  and  just.  Nor  was  it  necessary,  in 
order  to  uphold  such  a  deed,  that  it  should  be  a  formal  deed  of  settle- 
ment; the  presumption  was,  where  the  conveyance  was  by  an  ordi- 
nary deed,  that  it  was  intended  as  an  advancement  and  provision  for  the 
wife.  ^MiUer  v.  MUkr,  423. 
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2.  It  was  not  Nboessabt,  in  order  to  giro  the  irife  a  sepaiute  use  in  the 
property,  that  the  conveyance  from  the  hnsband  to  her  shoold  contain 
wordfl  indicating  sncfa  intention,  for  the  law  preonmed  that  itwaa  in- 
tended for  her  separate  and  exdnaive  nae.  —  Id. 
.  Whsbs  C.  S.  H.  Exboutbd  to  his  Wive,  M.  E.  M.,  a  deed  of  convey- 
ance to  certain  real  property,  and  the  deed  purported  to  be  in  considera- 
tion of  the  receipt  of  one  dollar,  and  in  compliance  with  a  certain  promise 
and  agreement  theretofore  made,  and  contained  an  habendum  claose  to  the 
effect  that  she  was  to  have  and  hold  the  property  to  herself  and  her  heirs 
and  assigns  forever:  hetd^  that  he  was  precluded  from  claiming — 'without 
alleging  fraud  or  mistake  —  that  there  was  no  consideration  for  the  deed; 
hfild  further,  that  the  deed  created  in  equity  a  trust  in  the  premises  in 
favor  of  the  wife.  Bnt  as  the  facts  and  circumstances  showed  that  it  was 
evidently  intended  as  a  provision  for  the  wife  and  their  children,  which 
he  wa3  also  expected  to  enjoy;  and  the  evidence  in  the  csmc  strongly  in- 
dicating that  the  wife  had  not  remained  faithful  to  her  husband;  that  her 
afiectioDS  for  him  had  become  alienated,  resulting  finally  in  a  dissolntion 
of  the  marriage  ties  between  them:  held,  that  equity  ought  not  to  aid  her 
in  the  enforcement  of  the  trust,  where  tiie  court  was  not  satisfied  that  it 
was  created  for  a  valuable  consideration,  except  as  to  a  certain  class  of 
debts  incur^  by  the  wife  for  the  support  of  the  family,  and  iu  making 
permanent  improvements  upon  the  premises  which  she  had  attempted  to 
charge  upon  the  property.  —  Id. 

i.  Improvxiixnt  Of  Wufb's  Psofkbtt  bt  Husband.  —  Where  a  wife 
urged  and  importuned  her  husband  to  convey  to  her,  in  her  own  right, 
valuable  premises  which  the  husband  had  acquired  by  the  joint  efforts 
of  both  since  their  marriage,  and  the  husband  was  induced  to  make  the 
conveyance  throu£^  such  urging  and  importunity  and  the  assurances  of 
the  wife  that  he  should  enjoy  them  with  her  as  a  home  the  same  as  he 
had  previously;  and  after  the  conveyance  was  made  she  induced  him  by 
similar  assurances  to  build  a  new  house  upon  the  premises  and  otherwise 
improve  them,  at  an  expense  to  the  husband  of  four  thousand  dollars, 
and  after  living  upon  the  premises  as  they  usually  had  done  for  three 
years  and  a  half,  difficulty  arose  between  them,  resulting  in  her  expelling 
him  therefrom:  held,  that  her  persuasion,  importunities,  and  assuianoes, 
and  her  subsequent  conduct  in  expelling  him  from  the  premises,  did  not 
constitute  a  fraud  that  would  justify  a  court  of  equity  in  setting  aside  the 
deed  of  conveyance;  but  Ifeld  further,  that  the  amount  of  the  exx>en8e3 
incurred  by  the  husband  in  building  the  house  and  in  improving  the  prop- 
erty should  be  paid  to  him  by  the  wife,  and  should  be  made  a  charge  upon 
the  premises  in  his  favor.  —  FitUayson  v.  FMaifdonj  347* 

rNDIOTMENTS. 
See  CRiaaNAL  Law. 

INFANCY. 
MnfOB  DBn9DAN!rr-0Q¥rB(nasB— Dbobbb.  — In  snch  soit  a  minor  defiend- 
ant  may,  with  the  consent  of  the  courts  enl^  into  a  stipulation  by  his 
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guardian  by  way  of  compromiBe,  and  a  decree  entered  on  such  stipulation 
will  be  binding  on  such  minor  to  the  same  extent  and  have  the  same  effect 
as  if  he  were  of  full  age,  Sembk,  that  a  decree,  entered  without  such  con- 
sent»  remaining  nnimpeached  and  unreversed,  has  the  same  effect,  and 
such  infant  will  not  bo  permitted  to  dispute  it»  except  upon  the  grounds 
that  would  be  available  to  him  if  he  were  an  adult.  — Savage'v,  McOorkkf 

See  GuABDiAN  and  Wabd;  Parxnt  anb  Child. 

INJUNCTIONS. 

1.  MxRx  Tbxspa88  not  Ekjoinsd.  — The  ordinary  rale  is,  that  a  mere  tret- 
pass  will  not  be  enjoined.  Something  more  is  necessary  before  equity  will 
interfere,  such  as  preventing  irreparable  injury^  avoiding  multiplicity  of 
atnits,  and  the  like.  —Sainea  v.  ffaU,  165. 

2.  ToKTB  —  When  not  Enjoined. — Ordinary  wrongs  or  torts  are  never 
enjoined.  The  damages  or  injury  sustained  from  them  are  not  generally 
irreparable,  and  a  party  will  be  left  to  his  remedy  at  law.  Semble,  when 
the  injury  complained  of  reaches  the  very  substance  and  value  of  the  estate 
and  goes  to  the  destruction  of  it,  in  the  character  in  which  it  is  enjoyed.— 
Id. 

SeeEQurnr,  1. 

INSOLVENCY. 
PiscHABOS  or  iNflOLTXNT— Enrscr  of  as  againstt  FoftnoNBB  NOT  Pabtt 
TO  Proceedings.  —  A  discharge  in  insolvency  by  an  insolvent  court  of 
this  state  to  one  of  its  citixens  is  no  bar  to  an  action  brought  by  a  citizen 
of  another  state  in  the  courts  of  this  state  when  such  creditor  was  not  a 
party  to  the  insolvency  proceedings.  — Mam  v.  Meaaner,  78. 
*     Se6  Assignments  vor  Benefit  of  Creditobs. 

INSTRUCTIONS. 
See  Appeals,  16-18;  Evidence;  Pleading  and  Practice,  13. 

INTENT. 
See  Criminal  Law,  8. 

INTEREST. 
See  Counties,  5. 

INTOXICATma  LIQUORS, 
See  Criminal  Law^  13,  14.- 

IRRIOATION. 
See  Waters,  2-7. 

JOINT  CONTRACTS. 

See  Contracts. 
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JUDGMENTS. 

1.  Dbckeb  without  JimiSDicnoN. — No  person  shall  be  persoDally  boand 
by  a  decree  until  be  has  had  his  day  in  coart,  by  which  is  meant  until  he 
has  been  duly  cited  to  appear,  and  has  been  afforded  an  opportunity  to  be 
heard.  A  judgement  without  such  citation  and  opportunity  wants  all  the 
attributes  of  a  judicial  determination.  —  Ftargemm  ▼.  Jcnes,  204. 

2.  Decrbb — Partixs — Privies. — A  decree  is  valid  and  binding  between 
the  parties  to  it  and  those  in  privity  with  them;  but  it  in  no  manner  affects 
strangers.  They  can  neither  be  benefited  nor  prejudiced  by  it. —  StMvaye 
V.  McCorkle,  42. 

8.  Cass  in  Judgmknt.  —  Where  a  decree  settled  and  fixed  the  liability  of  the 
defendant  therein  to  support  and  maintain  the  plaintiffs  while  they  lived, 
one  who  was  not  a  party  to  such  decree  cannot  furnish  maintenance  to  the 
plaintiffs  without  the  defendant*s  request,  and  compel  the  defendant  to 
pay  the  same  directly  to  him.  Such  person  is  a  stranger  to  the  decree,  and 
not  in  privity  with  any  of  the  parties  to  it —  Id, 

See  AssiGNMXNTS  ior  Bbnxfit  of  Creditors;  Divobce;  Jurisdiction;  Res 
Adjxtdigata;  Stark  Dbosis. 

JURISDICTION. 

1.  Therr  18  A  Mabttkt)  Distinction  between  jurisdiction  and  the  exercise 
of  jurisdiction.  When  jurisdiction  has  attached,  all  that  follows  is  but 
the  exercise  of  jurisdicton,  but  jurisdiction  does  not  attach  until  the  con- 
ditions  upon  which  it  depends  are  fulfilled.  Hence  a  decree  rendered 
without  jurisdiction  does  not  estop  any  one,  and  may  be  collaterally  as- 
sailed in  any  action. — Furgeaonv.  Jottes,  204. 

2.  Answer. — Where  the  complaint  presents  a  case  within  the  jurisdiction  of 
the  court,  and  the  answer  pleads  facts  showing  it  to  be  beyond  its  jurisdic- 
tion, the  plaintiff  is  entitled  to  have  the  case  tried,  and  if  the  defendant 
should  sustain  his  answer  by  proof  upon  the  trial,  the  only  effect  of  such 
trial  finding  would  be,  that  the  plaintiff  could  obtain  no  relief,  and  the  ac- 
tion would  be  dismissed. —  CarbeUr.  Childen,  528. 

8.  CouNTT  Courts — Intendments  as  to  JuRisDicnoN.—  When  the  fact  of 
jurisdiction  is  shown,  courts  of  limited  and  inferior  jurisdiction  have 
the  same  intendment  in  favor  of  their  proceedings  that  the  conita  of 
general  jurisdiction  have. — BewUyY,  Graves,  274. 

4.  Non-resident—  No  Presumption  of  Jurisdiction  whsrs  thr  Record 
IS  Silent.—  Where  it  affirmatively  appears  that  an  adverse  party  to  a  de- 
cree was  a  non-resident  of  the  state  at  the  time  of  its  rendition,  and  the 
record  is  silent  as  to  his  appearance  or  notice,  there  is  no  presumption  that 
such  court  acquired  jurisdiction  over  his  person. —  FnrgeBon  v.  Jones,  204. 

6.  Court— General  Jurisdiction — Summary  Powers  Conferred  by 
Statute. — Where  a  court  of  general  jurisdiction  has  summary  powers 
conferred  upon  it,  which  are  wholly  derived  from  statute,  and  not  exercised 
according  to  the  course  of  the  common  law,  or  are  no  part  of  its  general 
jurisdiction,  its  decisions  must  be  regarded  and  treated  like  those  of  courts 
of  limited  and  special  jurisdiction.  —  /dL 
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6.  Trahsftort  Actions — JiTBisDicnoN. — All  actions  not  required  to  be 
commenced  and  tried  in  the  county  in  which  the  Bubject  of  the  action  or 
some  part  thereof  is  situated,  or  which  are  not  for  a  penalty  or  forfeit- 
ure imposed  by  statute,  or  are  not  against  a  public  officer  or  person  ap- 
pointed to  execute  his  duties  for  an  act  done  by  him  in  virtue  of  hia  office, 
etc.,  must  be  commenced  in  the  county  in  which  the  defendants  or  either 
of  them  reside  or  may  be  found  at  the  commencement  of  the  action,  and 
the  court  will  not  acquire  jurisdiction  over  the  person  of  the  defendant 
unless  so  commenced. — Dunham  v.  Schindler,  256. 
See  Apfsals,  15;  Highways;  Judome!vts;  Parent  and  Child,  1;  Replevin; 

Slander. 

JURY  AND  JURORS. 
See  Evidence;  Verdict. 

LANDLORD  AND  TENANT. 
See  SFBcmo  Pbrvormancb;  Statute  or  Frauds,  5. 

LEASE. 
See  SpEcmo  Pbrjormance;  STATvrrB  op  Frauds,  & 

LIENS. 
See  Attachment  and  Garnxsbxxnt,  2;  Mortoaoes. 

LETTERS. 
See  Evidence,  2,  3. 

LIS  PENDENS 

1.  What  Founded  upon.  —  Strictly  speaking,  the  doctrine  of  Us  ^pendens  is 
not  founded  upon  notice,  but  upon  reasons  of  public  policy,  founded  upon 
necessity.  — ffoudon  v.  Timmerman,  499. 

2.  Object  and  Purpose  op  Doctrine  op.  — The  purpose  of  the  rule  is  to 
keep  the  subject-matter  of  the  litigation  within  the  power  of  the  court 
until  the  judgment  or  decree  shall  be  entered;  otherwise,  by  successive 
alienations  pending  the  litigation,  its  judgment  or  decree  could  be  ren- 
dered abortive,  and  thus  make  it  impossible  for  the  court  to  execute  its 
judgment  of  decree.  —  Id. 

3.  SuRJECT-MATTER  OP  SuFF.  —  The  general  rule  is,  that  one  who  purchases 
of  either  party  to  the  suit  the  subject-matter  of  the  litigation  after  the 
court  has  acquired  jurisdiction,  is  bound  by  the  judgment  or  decree, 
whether  he  purchased  for  a  valuable  consideration  or  not,  or  without  any 
express  or  implied  notice  in  point  of  fact.  —  Id, 

4.  What  Essential  to. — Two  things  seem  indispensable  to  give  effect  to 
the  doctrine  of  lis  jtemdena:  1.  That  the  litigation  must  be  about  some 
specific  thing,  which  must  necessarily  be  affected  by  the  termination  of 
the  suit;  and  2.  That  the  particular  property  involved  in  the  suit  mubt  be 
so  definite  in  the  description  that  any  one  reading  it  can  learn  thereby 
what  property  is  intended  to  be  made  the  subject  of  litigation.  — Id* 

See  DivoRGB,  d 


680  Malicious  pROractJTioN. 

BIALICIOUS  PROSECfUTIOK. 

1.  Complaint  FOR — Mcrsr  Show  "tfRBfTKATiON  of  FftoSscimoN. — An  ao- 
tioa  for  malicious  pitwecntioD,  where  the  court  in  Which  the  prosecution 
occurred  had  jurisdiction  of  the  subject-matter  and  of  the  person,  cannot 
be  maintained  unless  the  prosecutio:i  has  been  terminated  by  the  acquittal 
of  the  plaintiff  in  the  action.  The  principle  which  requires  the  prosecu- 
tion to  have  been  terminated  favorably  to  the  plaintiff  before  he  can 
maintain  an  action  therefor  is,  that  while  the  prosecution  is  pending  un- 
determined, or  when  it  has  been  determined  adversely  to  the  plamtiff  in 
the  action,  the  want  of  probable  cause  therefor  eaainot  be  shown  in  a  col- 

«  lateral  suit.  The  proceedings  in  the  prosecution  are  evidence  of  their 
own  rectitude  until  set  aside  in  the  due  course  thereof.  —Foster  v.  Orr, 
447. 

2.  MALiaoug  PRosBcuTioir  and  Falrk  IvPRisoNifEirr  Dibtinouisheix  — 
The  same  principle  which  is  applicable  to  actions  for  malicious  prosecution 
applies  also  to  actions  for  malicious  arrest  issued  in  &  civil  action;  hence 
where  T.  commenced  an  action  against  O.  fof  having  fakely  and  mali- 
ciously, and  without  any  reasonable  or  probable  cause  therefor,  procured  a 
writ  of  arrest  to  be  issued  in  an  action  brought  by  O.  against  F.,  whereby 
the  latter  was  arrested  and  imprisoned,  and  tfad  proceedings  were  regular 
on  their  face:  held,  that  the  failure  of  the  complaint  to  show  that  the  writ 
of  arrest  had  been  vacated  or  s6t  aside  by  the  court  in  the  action  in  which 
it  was  issued  was  a  fatal  defect,  and  that  the  complaint  was  insufficient 
to  sustain  a  recovery  had  thereon.  Held  /urtlier,  that  an  allegation  in 
the  answer,  to  the  effect  that  the  plaintiff,  after  being  arrested  upon  the 
writ  of  arrest,  paid  the  defendant's  demand  on  account  of  which  he  was 
arrested,  and  the  disbursements  of  the  proceedings  against  him  did  not 
aid  the  complaint  in  respect  to  such  defect,  but  on  the  contrary,  showed 
that  the  arrest  was  acquiesced  in  by  the  plaintiff.  And  the  plaintiff  nit 
having  denied  in  his  reply  the  said  allegation  ill  thd  toawer,  held,  that 
under  the  pleadings  he  had  no  cause  of  action.  -^  Id,- 

MAKDAMUIS. 
See  Ofticb  akd  Omficsbs,  2 

MAPS. 
See  Evidence,  5*- 

MARfeLAaE  AND  WVDRt^E. 
Bee  DnroBCE;  Statutb  of  Fraoim^  3^  4i 

MABKIAGE  SETTLEMSNTS. 
Bee  SpkaFio  PsBFOiEifAifGI^  6. 

MABRIED  WOMEN. 
See  HirsBAND  anq  Tym. 
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MASTER  AND  SERVANT. 
See  Pabent  and  Child,  7. 

MINORS. 
See  Gabdiak  and  Wabd;  Infancy;  Parent  and  Child. 

MISTAKE. 
See  BoxTNDARiEs;  Debds,  t,  6. 

MORTGAGES. 

1.  Mortgaged  Property — Identification  of— When  Mortgaged. —In 
order  to  mortgage  property,  ao  as  to  create  a  Uen  upon  it,  such  property 
mast  be  ascertained  and  identified  at  the  time  of  the  execution  of  the  in* 
stniment.  — Lee  v.  Cole,  559. 

2.  Eqihtable  Mortgage— Identification  of  the  Property. —Where  an 
equitable  mortgage  is  claimed  as  the  result  of  an  agreement,  there  must 
be,  at  the  time  such  agreement  was  made,  such  an  identification  of  the 
property  as  that  the  equitable  mortgagees  may  say,  with  a  reasonable  de* 
cree  of  certainty,  What  property  it  is  that  is  subject  to  their  lien.  — Id, 

See  Deeds,  2-^. 

MUNICIPAL  CORPORATIONS. 
See  Appeals,  1;  Criminal  Law,  13-17. 

NAVIGABLE  WATERS. 
See  Waters. 

NEGLIGENCK 
See  Railroads,  1-3;  Shbrufs. 

NEGOTIABLE  INSTRUMENTS. 
Promissory  Note — Indorsement  for  Collection. — The  indorsement  of  a 
promissory  note  for  collection  passes  such  title  to  the  indorsee  as  will  en- 
able him  to  sue  thereon  in  his  own  name,  though  he  paid  nothing  for  such 
note,  but  in  such  case  he  will  hold  said  note  subject  to  the  same  defenses 
that  could  have  been  made  to  it  in  the  hands  of  the  original  payee.  -^ 
Itoberta  ▼.  Parriah,  683. 

NON-RfiSIDENtS. 
See  Insolvency;  JuRisDicnoM,  4. 

NOTICE. 
See  Appeals,  14-17;  Lis  Pendens. 

OFFICE   AND   OFFICERS. 
1.  Removal  for  Cause  — Is  the  Power  Judicial  or  Executive? — The 
Question  Stated,  but  not  Decided  —  Opportunity  to  be  Heard,  ^o 
Whether  the  power  to  remove  an  officer /or  cauae  taay  be  conferred  tipoq 
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the  governor,  or  belongs  exdasively  to  the  judicial  department  of  the 
government  tinder  the  constitution,  is  not  decided;  but  by  whomsoever 
the  power  of  removal  for  cause  may  be  exercised,  it  must  be  done  upon 
notice  to  the  delinquent  of  the  particular  charges  against  him,  and  an  op- 
portunity be  given  him  to  be  heard  in  his  defunse.  ^  Biggs  y,  MeBrids, 
640. 
2.  Trial  ^TrrLK  to  Offics  — Mandamus,  —i/amfantiis  is  not  the  proper 
proceeding  by  which  to  try  the  title  to  an  office.  — I<L 
See  Ck)NSTiTUTiOKAL  Law. 

ORDINANCES. 
SeeCftiMiKAL  Law,  13-17. 

PARENT  AND  CfflLD. 

1.  CociTTT  Court  —  Josisdiotion  —  What  Nbcbsast.  — To  give  a  decree 
of  the  county  court  adopting  a  child  any  validity,  such  court  must  have 
acquired  jurisdiction  (1)  over  the  parties  seeking  to  adopt  such  child,  and 
(2)  over  the  child  to  be  adopted*  and  (3)  over  the  parents  of  such  child.  — 
Furgeaon  v.  Jones,  204. 

2.  Consent  Lies  at  the  Foundation  of  Statutes  of  AdomoN,  and  when 
it  is  required  to  be  given  and  submitted,  the  court  cannot  take  jurisdic- 
tion of  the  subject-matter  without  it.  —  Id, 

3.  Under  our  Statutes,  when  the  Parents  are  Livino  and  do  not  belong 
to  the  excepted  classes,  such  consent  must  be  given,  and  is  a  prequisite  to 
jurisdiction.  — Id, 

4.  Adoption  of  Child — Statutort  Requirements.  —A  child  by  adoption 
cannot  inherit  from  the  parent  by  adoption  unless  the  act  of  adoption  is 
done  in  strict  accordance  with  the  statute.  —  Id, 

5.  The  Rioht  of  Adoption  was  Unknown  to  the  common  law,  and  repug- 
nant to  its  principles.  Such  right,  being  in  derogation  of  the  common  law, 
is  a  special  power  conferred  by  statute,  and  the  rule  is,  that  such  statutes 
must  be  stncUy  construed.     (On  rehearing. ) — Id, 

6.  Support  of  Step-child  —  Step-father. —  The  law  does  not  impose  upon 
a  step-father  the  duty  of  supporting  a  step-child,  nor  is  he  by  virtue  of 
such  relation  entitled  to  demand  its  services.—  Oerher  v.  Bauerlme,  114. 

7.  Step-father  -^  In  Loco  Parentis.— If  a  step- father  voluntarily  assumes 
the  care  and  support  of  a  step-child,  he  stands  in  loeopareniis  to  such  child, 
and  the  presumption  then  is  that  they  deal  as  parent  tfkid  child,  and  not  as 
master  and  servant  —  Id, 

See  GcTARDiAN  AND  Ward;  Wills,  7. 

PARTIES. 
See  CoRPOBATioNS:  Counties;  Infanct:  Partnership. 

PARTNERSHIP. 
1.  What  is  —  Subett  —  Indemnity  of.— Where  H.,  party  of  the  first  part, 
and  J.  and  others,  parties  of  the  second  part^  entered  into  written  articles 
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of  agreemeoty  whioh  proTided,  in  anlnitance,  that  the  first  party  should 
buy  and  manage  a  store,  warehouse,  and  other  business  at  a  certain  plaoe 
for  the  benefit  of  the  public  and  of  the  second  parties;  that  in  return  there- 
for the  second  parties  should  become  security  for  the  stock  of  goods  and 
warehouse  rent  until  the  goods  were  paid  for;  that  the  goods  and  store- 
htiuse  should  not  be  considered  the  property  of  the  first  part  until  the 
goods  were  paid  for,  but  simply  held  in  trust  by  the  first  party  for  the 
second  parties;  that  the  second  parties  should  have  the  right  to  appoint 
a  qualified  person  to  assist  in  the  management  of  the  business;  that  the 
first  party  should  only  draw  out  of  the  business  current  living  expenses, 
and  should  make  a  report  every  thirty  days  to  the  second  parties  of  the 
condition  of  the  business;  that  the  stock  should  be  kept  up  to  what  the 
trade  required,  and  of  the  receipts  of  the  business;  and  that  the  remainder 
of  the  receipts  should  be  applied  upon  the  principal  and  interest  of  the 
debt;  which  agreement  concluded  with  a  provision  that  a  failure  to  comply 
should  forfeit  all  interest  in  the  firm;  that  the  name  of  the  firm  should  be 
H.  k  Co.:  held,  that  the  language  of  the  agreement,  taken  by  itself,  did 
not  indicate  that  the  parties  intended  to  form  a  partnership;  but  only  in- 
dicated that  the  second  parties  intended  to  become  security  for  the  first 
party  for  the  stock  of  goods  and  for  the  rent  of  the  warehouse,  and  to  hold 
a  claim  upon  the  property  as  an  indemnity  against  loss  in  consequence 
thereof. —  Kosterman  v.  Hayea,  325. 

EqUITT  —  PUBCHASEB    OV    InTBRIST    OV    PaRTNXA    IN    CoPABTNXBBHIP 

Pkofertt  may  Maintain  Suit  to  havb  Sams  Dxclabed.— The  pur- 
chaser of  partnership  property  at  a  sale  upon  an  execution  agaipst  an  in- 
dividual member  of  a  copartnership  firm  is  entitled  to  maintain  a  suit  in 
equity,  against  the  other  member  or  members  of  such  firm,  to  have  the 
extent  of  his  interest  in  the  property  purchased  ascertained  and  declared, 
and  to  recover  such  interest,  either  by  having  a  due  part  of  the  property 
set  over  to  him,  or  a  due  proportion  of  the  proceeds  of  the  sale  of  it,  paid 
over  to  him,  or  he  may  recover  a  personal  decree  in  the  suit  in  a  proper 
case  for  the  value  of  such  interest. —  CoggtfwtU  v.  WUaon,  31. 
Attachment — Writ  of  —  What  Leviable  upon.— A  writ  of  attach- 
ment or  execution  against  an  individual  member  of  a  copartnership  can 
only  be  levied  upon  his  interest  in  the  partnership  property  in  the  same 
manner  as  levies  are  made  upon  individual  property  by  virtue  of  such 
writs. —  Id, 

Id. —  EFrECT  of  Lett  Ck)N8n>BRBi>  and  Determined. — Where  a  sheriff^ 
under  a  writ  of  attachment  against  an  individual  member  of  copartner- 
ship firm,  made  return  to  the  writ  that  he  had  executed  it  by  attaching 
all  the  right,  title,  and  interest  which  the  defendant  had  in  and  to  the 
copartnership  property  of  the  firm;  that  he  also  took  into  his  possession 
certain  described  personal  property  of  such  copartnership,  consisting  of  two 
thousand  six  hundred  head  of  sheep,  more  or  less,and  certain  other  animals, 
and,  that  he  served  a  copy  of  the  writ  upon  the  defendant,  upon  which 
copy  was  inclosed  a  notice  that  he  had  attached  all  the  ri^ht,  title,  and 
interest  of  such  defendant  in  and  to  the  copartnership  property,  and 
transmitted  another  copy  of  the  writ,  with  a  like  indorsement,  to  the  other 
member  of  the  firm:  held,  that  such  aervioe  and  levy  were  only  e£fectual 
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as  to  the  sheep  and  other  animals  which  the  sheriff  seiised  and  took  into 
his  possession;  that  it  did  not  bind  any  other  of  the  copartnership  prop- 
erty so  as  to  authorize  a  sale  of  it  upon  execntiaa  issaed  npon  a  judgment 
which  directed  that  the  property  theretofore  attached  in  the  action  be 
sold,  as  by  law  provided,  to  satisfy  the  plaintiff's  demand  therein.— /d. 
6.  How  Impleaded.  —  A  partnership  cannot  be  sned  as  such.  The  names  of 
its  members  must  be  set  out  in  the  complaint  and  sunnnons,  and  a  service 
npon  a  person  not  named  therein,  although  certified  by  the  sheriff  in  his 
return  to  be  a  member  of  the  partnership,  is  a  nulUty.  — Dunham  v. 
Schindler,  256. 

6.  Suit  to  Dissolve  —  Prior  Partttership  —  Evidbncb  op — Its  Effect. 

—  In  a  suit  by  a  partner  to  compel  a  copartner  to  account  for  partnership 
profits  received  by  htm,  and  the  partnership  has  been  of  long  standing, 
and  was  formed  by  written  articles,  the  plaintiff  will  not  be  permitted  to 
claim  that  prior  to  its  formation  another  partnership  had  existed  between 
the  parties,  and  that  the  defendant  retained  the  profits  realized  therefrom, 
and  included  them  in  the  part  of  the  capital  stock  which  the  articles  of 
the  subsequent  partnership  specified  that  he  had  invested  therein,  where 
said  articles  are  silent  as  to  any  prior  partnership,  and  as  to  any  profit 
having  been  realized  therefrom.  —  Langtll  v.  Langell,  220. 

7.  Articles  cyp  Copartnership — Contemporaneous  Parol  Agreement. 

—  Where  N.  L.  and  A.  L.,  on  the  twenty -seventh  day  of  February,  1869, 
entered  into  written  articles  of  copartnership,  which  specified  that  they 
had  respectively  invested  certain  amounts:  held^  that  it  was  not  compe- 
tent for  N.  L.  to  prove  a  contemporaneous  parol  agreement  between  them, 
to  the  effect  that  the  parties  were  to  put  into  the  copartnership  the  stock 
and  profits  of  an  alleged  previous  copartnership  transaction,  and  that  it 
constituted  a  part  of  the  amount  invested  by  A.  L.  And  where  the  al- 
leged previous  partnership  transaction  of  a  govemmtet  contract,  taken 
in  the  name  of  J.  L.,  the  father  of  N.  L.  and  A.  L.,  who,  long  prior  to 
the  commencement  of  the  suit,  had  died,  and  there  was  no  memorandum 
or  any  date  whatever  showing  what  profits  were  realized  therefrom  be- 
yond a  mere  conjecture,  a  court  of  equity  Will  not  attempt  to  take  an 
account  thereof.  —  Id. 

8.  Partner  —  Duty  to  Account  to  Copartner.^ It  is  the  duty  of  a 
partner  to  account  to  his  copartner  for  all  f undid  arising  from  the  sale  of 
partnership  property  which  come  into  his  hands.  And  where  the  partner, 
instead  of  paying  over  to  the  copartner  his  share  of  such  funds,  invetta 
them  in  other  property,  the  latter  is  entitled  to  claim  u  share  of  the  prop- 
erty proportionate  to  his  interest  in  the  partnership.  But  where  part- 
nership transactions  ar6  various  and  multiplied,  and  have  been  of  long 
standing,  and  no  account  has  been  kept  of  them  by  which  it  can  be  ascer- 
tained in  what  property  th6  fundi  have  b6en  invested,  or  to  what  extent 
investments  thereof  have  been  made,  courts  will  not  attempt  to  trace  the 
complainant's  share  of  the  funds  into  other  property,  but  adjust  the  mat- 
ter npon  the  basis  of  the  amount  of  funds  received  by  the  delinquent 
partner.  —  fd, 

9.  Parthership  Acoountino^ Burden  or  Proot.  —In  a  suit  tar  a  part- 
nership accounting;  where  there  are  issues  as  to  the  existence  of  the 
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partnsrahip  and  the  state  of  its  affitin  and  basineas,  or  the  state  of  the 
accounts  between  the  partners,  the  burden  of  proof  is  on  the  pkiintiif; 
and  if  be  cannot  furnish  sufficient  evidence  to  enable  the  court  to  state  a 
partnership  aoooont,  bis  suit  necessarily  fails  to  that  extent.  —  Aahky  v. 
Williams,  441. 
10.  Partnkbship  Aooountino  —  Failttrs  ot  Proof. —  In  such  case,  if 
necessary  to  close  up  the  business,  the  court  will  determine  that  th>e 
accounts  are  dosed,  and  that  neither  party  shall  recover  anything  against 
the  other  on  account  thereof,  and  that  the  property  of  the  £rm  be  sold, 
and  after  paying  the  costs,  the  proceeds  be  divided  according  to  the  inter- 
ests of  the  members  of  such  firm.  —  M 

PLEADING  AND  PRACTIOK 

1.  Pleading  —  GoNSTRUcnoif .  —  A  party's  pleading  is  to  be  construed  most 
strongly  against  himself,  for  the  purpose  of  determining  its  sufficiency.  — 
K(An  V.  Hinahaio,  308. 

2.  Pleading—  CoNSTRUcnoN  under  tee  Code.— The  Civil  Code  of  this  state 
requires  the  allegations  of  a  pleading  to  be  liberally  construed,  in  order 
to  determine  its  effect,  with  a  view  to  substantial  justice  between  the  par- 
ties. —  Jackson  v.  Jackaon,  110. 

9.  Id.  —  Ground  of  Demurrer  to.  —  A  pleading  must  contaii^  facts  suffi- 
cient to  constitute  a  cause  of  action,  suit^  or  defense,  but  a  failure  to  state 
them  with  clearness  and  precision  is  not  a  ground  of  demurrer;  if  they 
are  stated  in  such  a  vague  and  ambiguous  manner  that  the  precise  nature 
of  the  charge  or  defense  is  not  apparent,  the  remedy  of  the  adverse 
party  is  by  motion  to  compel  the  pleader  to  make  it  more  definite  and 
certain.  —  Id, 

4.  Id. — Prk-emftion  Laws — Possession — Injunction.  —Where  a  plaintiff 
alleged  the  filing  of  his  declaratory  statement,  claiming 'to  pre-empt  two 
subdivisions  of  land  under  the  laws  of  the  United  States;  that  he  was  a 
legally  qualified  pre-emptor  under  said  laws;  that  he  had  been  in  the 
peaceable  and  quiet  possession  thereof,  complying  with  the  requirements 
of  said  laws  in  doing  all  necessary  acts  of  residence  and  cultivation;  that 
the  defendant  unlawfully  and  wrongfully  took  possession  of  one  of  the 
subdivisions,  and  prevented  and  forcibly  resisted  the  plaintiff  from  taking 
ppssession  thereof;  that  the  defendant  forcibly  resists  plaintiff  from  tak- 
ing possession  of  the  land  in  order  to  dp  the  necessary  acts  of  residence 
and  cultivation  thereon;  and  that  the  defendant  was  wholly  insolvent: 
held,  that  the  facts  stated  were  sufficient  to  constitute  a  cause  of  suit  for 
an  injunction  to  compel  the  defendant  to  desist  from  doing  such  acts,  and 
to  admit  the  plaintiff  into  the  possession  of  the  land;  that  the  filing  of  the 
declaratory  statement  by  the  plaintiff  entitled  him  to  the  possession  of 
the  land  for  the  purpose  of  performing  those  acts  required  to  be  done 
by  the  pre-emption  law;  and  that  no  other  person  had  a  right  to  enter 
the  land  or  to  interfere  with  the  plaintiff's  occupancy  of  it  so  long  as  his 
entry  remained  uncanceled.  —  Id. 

6.  Facts  Set  Fortu  in  an  Answer  WmcH,  in  Effect,  only  Controvert 
THE  Allegations  of  a  Complaint  may  be  properly  pleaded  in  connection 
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vnth.  a  direct  denial  of  the  main  allegations  thereof;  and  they  may  be  ao 
pleaded  by  way  of  confession  and  avoidance  of  the  cause  of  action 
alleged  in  the  complaint,  although  the  denial  be  of  such  a  character  that^ 
if  true,  would  defeat  such  cause  of  action.  In  such  case,  however,  the 
denial  must  be  special  or  qualified.  —  McDHwjM  v.  Ameriean  Jiorigage 
Co.,  626. 

6.  Separate  Dstensbs  to  a  Cause  or  AonoN  are  not  Ikoonsistent  when 
they  all,  taken  together,  may  be  true;  but  when  the  truth  of  some  of 
them  cannot  be  maintained  without  falsifying  others,  they  are  inconsist- 
ent. —  Id* 

7.  A  Further  Answer  bt  Wat  of  Gontbssion  and  Avoidance  of  the 
Matters  Alleged  in  a  Cohplaint  is  inconsistent  with  a  specific  denial 
thereof;  but  may  properly  be  pleaded  with  a  special  or  qualified  denial, 
such  as  a  denial  with  an  ab9que  hoc  — Id, 

8.  Where  an  AcnoN  was  Brought  against  the  A.  M.  Co.  of  8.  to  recover 
a  claim  for  work,  labor,  and  services  alleged  to  have  been  performed  for 
it  by  a  law  firm,  upon  its  retainer,  and  for  money  paid  and  agreed  to  be 
paid  by  said  firm  in  the  prosecution  of  its  business  and  at  its  request;  «nd 
■aid  A.  M.  Co.,  in  its  answer,  denied  that  it  ever  retained  said  law  firm, 
or  that  said  firm  ever  performed  services,  or  paid  out  money  for  it,  or 
that  it  ever  had  a  contract  with  said  firm,  or  that  it  ever  promised  to  pay 
said  firm  for  any  services  or  money  paid  out;  and  for  a  further  answer 
alleged,  in  substance,  that  the  services  rendered  and  money  expended  by 
aaid  law  firm,  sought  to  be  recovered  in  the  action,  were  so  rendered  and 
expended  for  and  at  the  instance  and  request  of  a  third  party  under 
and  by  virtue  of  a  contract  entered  into  by  and  bet\reen  the  A.  M.  Co. 
and  such  third  party,  whereby  said  third  party  had  agreed,  for  a  certain 
consideration,  to  perform  the  aaid  aervices  and  pay  the  said  money,  and 
at  its  own  charge  and  expense  to  pay  all  expenses  connected  therewith  of 
every  nature  and  description,  and  to  hold  the  said  A.  M.  Co.  harmless 
against  the  same;  and  that  the  terms  of  said  contract  were  well  known  to 
said  law  firm  when  engaged  by  said  third  party  to  perform  said  services 
and  expend  said  money:  held,  that  the  facts  contained  in  such  farther 
answer  were  not  sham,  frivolous,  or  irrelevant,  nor  inconsistent  with  the 
said  denial.  Held  aUo,  that  a  farther  answer  or  defense  interposed  by 
the  said  A.  M.  Co.,  in  the  said  action,  wherein  it  charged  and  alleged  that 
■aid  law  firm  was  guilty  of  gross  negligence  in  the  performance  of  said 
services,  occasioning  it  great  damage,  was  properly  united  as  a  ground  of 
defense  with  said  denial.  —  Id, 

9.  Motion  to  Strike  out — AsaiGNMENTSOFERROR—EvTDENCS— Where 
a  separate  defense  was  stricken  out  in  the  court  below,  and  the  notice  of 
appeal  fails  to  assign  such  action  of  the  court  as  error,  such  ruling  will 
not  be  reviewed  on  appeal,  although  the  appellant  offered  evidence  tendin||r 
to  sustain  such  separate  defease,  and  excepted  when  the  same  was  ex- 
cluded, and  assigned  said  last-named  ruling  as  error  in  his  notice  of  ap- 
peal. — Bewky  v.  Oraves,  274. 

10.  Separate  Defense— Evidence.^ After  a  separate  defense  has  been 
stricken  out,  it  is  not  error  in  the  court  below  to  exclude  all  evidence 
tending  to  support  the  same.    If  the  court  erroneously  struck  oat  a 
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proper  defense,  the  party  injured  mnst  seoore  a  reversal  of  snch  ruling 
before  he  can  complain  that  his  evidence  was  improperly  excluded.  — Id, 

11.  Plxadinor  ^  Erbomxous  Ruling  upon.  ^  An  alleged  error  in  the  court 
below  upon  a  question  of  pleading  cannot  be  reviewed  or  corrected  on  an 
assignment  of  error  as  to  the  exclusion  of  evidence.  —  Id, 

12.  Motion  vob  Nonsuit^ Bill  of  Exceftions— Evidence.  —  Unless  the 
bill  of  exceptions  shows  upon  its  face  that  all  the  evidence  before  the 
jury  at  the  time  the  motion  for  a  nonsuit  was  made  is  included  therein, 
this  court  will  not  review  the  action  of  the  court  below  in  overruling 
such  motion.  — Robert  v.  Parriah,  583. 

13.  iNflTRUCTioNs  NOT  Wabbantbd  BY  Facis.  —  Howover  correct  instruc- 
tions may  be  as  abstract  propositions  of  law,  if  they  are  inapplicable  to 
the  facts  in  evidence  in  the  particular  case,  they  are  properly  refused. 
^Id, 

Bee  Appeals;  Oountibs;  Depositions;  Elections;  Infancy;  Juris- 
diction; IiIalioious  Prosecution,  2;  Partnership;  Referees;  Re- 
plevin; Sheriffs;  Slander;  Trusts,  4»  5. 

PROCESS. 

1.  A  General  Appearance  waives  all  questions  as  to  the  service  of  a 
process,  and  is  equivalent  to  a  personal  service.  7-  Kinhade  v.  Myers,  470. 

2.  A  Special  Appearance,  designating  the  particular  purpose  for  which 
the  party  appears,  limits  the  appearance  to  that  particular  matter.  —  Id, 

3.  Where  the  Service  of  a  Summons  is  Illegal  and  fatally  defective, 
a  defendant  may  appear  therein  specially  for  the  purpose  of  having  such 
service  set  aside,  and  there  is  nothing  in  the  Oregon  code  restrictive  of 
such  rights.  —  Id, 

4.  What  is  —  Service  on  Legal  Holiday,  Effect  of.  •—  Service  of  pro- 
cess upon  a  legal  holiday  is  irregular,  and  may  be  pleaded  in  abatement^ 
or  set  aside  on  motion,  but  a  notice  of  contest,  like  a  summoos,  is  not 
technically  "  process,"  but  is  more  in  the  nature  of  a  mero  notice  inform- 
ing the  defendant  that  an  action  has  been  commenced  againsb  him,  and 
that  he  is  required  to  answer  it  within  a  specified  time.  —  Whitney  v. 

PROMISSORY  NOTES. 
8ee  Negotiable  Instruments. 

RAILROADS. 
1.  Railroad  Companies— Injuries  at  Orossino— Contributory  Negli- 
gence. —  Plaintiff  attempted  to  pass  a  railroad  crossing  with  a  team  and 
wagon.  She  had  just  observed  the  passenger  train  pass,  and  was  not  ex- 
pecting any  other  train  at  that  time,  although  she  had  seen  a  freight  train 
standing  on  the  track,  headed  that  way,  in  the  town  which  she  had  juat 
left.  The  railroad  at  that  point  cuts  through  a  hill,  so  as  to  obstruct  the 
view  from  the  wagon-road.  She  was  familiar  with  the  crossing,  having 
crossed  there  many  times  before,  and  had  always  used  great  care  in  look- 
ing for  trains.    On  this  occasion  she  did  not  stop  to  look  or  listen;  her 
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team  came  iato  colluio&  with  a  passing  ^gine,  and  one  hone  was  killed 
and  the  wagon  was  overturned.  Held,  that  plaintiff  was  guilty  of  con- 
tribufcory  negligence.  — Durbm  v.  Oregon  H.  R,  Co,,  5. 
The  Act  of  1887»  Found  in  th^  Codb  of  I^isgsllanboub  Laws,  from 
and  including  section  4041  iq  and  including  section  4049,  which  provides, 
in  effect,  that  a  railroad  company  ownizig  or  operating  a  railrxNid  in  this 
state  shall  be  liable  for  the  value  of  stock  killed,  and  for  reasonable 
damages  for  stock  injured  upon  or  near  any  unfenced  track  of  its  road, 
whenever  such  killing  or  injury  is  caused  by  apy  moving  train,  engine,  or 
cars  upon  such  track;  that  in  every  such  action  for  the  rpcovery  of  such 
value  foe  stock  so  killed,  or  for  damages  for  suph  injury  for  the  same, 
proof  of  the  killing  or  injury  s)iaU  pf  itself  be  deemed  and  held  to  be  con- 
clusive evidence  of  negligence  upon  the  part  of  the  company;  that  con- 
tributory negligence  on  the  part  of  the  plaintiff  in  such  action  n^y  be  set 
up  as  a  defense;  but  that  the  allowing  of  stock  to  run  at  large  upon  common 
unfenced  range,  or  upon  incloeed  land  owned  or  in  the  possession  of  the 
owner  of  such  stock,  shall  not  be  deemed  or  held  to  be  siich  contributory 
negligence,  —  entitles  an  owner  of  stock  to  recover  against  a  railroad  com- 
pany for  such  killing  or  injury  of  the  same,  by  alleging  and  proving  that 
the  company  owned  or  operated  the  railroad,  that  its  track  was  unfenced, 
and  that  the  killing  or  injury  wa»  done  on  or  near  the  track,  by  a  moving 
train,  engine,  or  cars  upon  such  track;  and  it  is  not  necessary,  in  an  ac- 
tion in  such  a  case,  for  the  pliMatiff  to  allege  negligence  on  the  part  of  the 
company  in  any  form.  Fencing  the  railroad  track  is  not  imposed  upon 
the  company  as  a  duty,  but  the  track  being  unfenced  is  a  fact  which  of 
itself  establishes  conclusively  that  the  company  was  guilty  of  negligence; 
and  the  only  defense  the  company  has  is  to  plead  contributory  negligence 
upon  the  part  of  the  plaintiff,  or  of  willful  intent  on  his  part  to  procure  the 
killing  or  injury  to  bo  done.  Said  act  does  not,  however,  relieve  the 
owner  from  the  duty  of  keeping  his  stock  witjuin  reasonable  confines.  He 
owes  a  duty  to  the  public,  whjLch  require?  him  to  use  reasonable  efforts  to 
prevent  it  from  going  where  it  will  imperil  the  sjibfety  and  security  of  per- 
sons and  property;  and  while  he  is  allowe^l  to  depasture  his  horses  and 
cattlo  upon  **  the  common  unfencpd  range  "  without  being  chargeable  with 
contributory  negligence  in  case  they  are  killed  or  injured  fuB  mentioned, 
yet  he  is  not  permitted  to  turn  them  out  to  roam  wherever  their  instincts 
incline  them.  — Hind/nan  v.  Oregon  Fi'y  <{•  N.  Co.,  614. 
,  Where  H.,  therefore,  Brought  an  Action  against  the  Oregon  Bail- 
way  and  Navigation  Comx)any,  a  railroa.1  corporation,  for  the  recovery  of 
the  value  of  a  certain  bull,  which  he  alleged  was  killed  upon  the  railroad 
track  of  the  latter  by  being  run  jQigain^t  and  over  by  the  compaiLy^s  train 
of  cars  at  a  place  where  the  track  was  uuf jsnced,  and  thd  company  filed  an 
answer  to  tlio  effect  that  U.  knowingly  allowed  the  bull  to  range  at  large 
outside  of  his  inclosure  and  upon  the  railroad  jkntck;  that  the  bull  w^  so 
at  large  in  violation  of  section  3^93  of  the  l^av?  of  Oiegiw;  that  the  animal 
was  there  struck  and  killed  by  the  company's  loooino^ve,  and  that  the 
killing  waa  the  result  of  the  wrongful  and  imlanrfnl  act  of  H.  in  so  allow- 
ing it  to  so  range  at  large  outside  of  the  inclpsnre  of  H,:  hdd^  that  it  con- 
stituted a  good  defense,  whether  the  bull  wa#  at  l^ige  in  violation  |>f  said 
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leotion  3393  ci  the  laws  of  Oregon  or  not,  that  the  facts  set  forth  in  the 
answer  showed  contributory  negligence  on  the  part  of  H.,  and  that  the 
sustaining  of  the  demurrer  thereto  by  the  lower  court  was  error.  —  I<L 
CoMXissiONXBB — BoABD  OF — Leoislativx  Powkrs  ot.  —  Apower  con- 
ferred by  the  legislature  upon  a  board  of  commissioners  required  to  be 
exercised  with  reference  to  the  afiEairs  of  certain  corporations  will  not  be 
extended  by  implication,  and  the  acts  which  the  board  attempts  to  do 
under  the  power  will  not  be  upheld,  unless  the  authority  to  do  them  is 
affirmatively  shown  to  be  included  in  it,  where  the  legislatiye  assembly  of 
the  state  passed  an  act  creating  a  board  of  railroad  commissioners,  em- 
powering it  to  examine  into  the  affitirs  of  railroad  corporations  doing  busi- 
noss  within  the  state,  and  required  it  to  make  a  biennial  report,  with  such 
suggestions  "as  to  what  changes  in  the  classification  of  freights  or  what 
change  in  the  rate  of  freight  or  fares  are  advisable  lor  the  public  welfare,'* 
but  conferred  no  express  authority  upon  the  board  to  regulate  the  price  of 
freight,  or  to  determine  when  freight  charges  were  unreasonable.  —  JS.  i?. 
Comm'rs  v.  Oregon  ttc  Co.,  63. 

Id.  —  Ther^ore  held,  that  the  board  had  no  jurisdiction  to  require  a  rail- 
road company  to  refund  to  a  shipper  a  sum  of  money  alleged  to  have  been 
exacted  from  him  in  excess  of  a  reasonable  chaige  for  the  shipment.  —  Id, 
Id.  — Held  further,  that  where  such  act  directed  the  board  to  examine 
into  such  afiairs,  and  specially  required  it  to  report  the  result  of  its  in- 
vestigation concerning  specific  matters  to  the  legislature,  evidently  for 
the  purpose  of  its  action  thereon,  it  would  not  be  presumed  that  the  act 
intended  to  give  the  board  authority  to  adjust  those  matters,  although  it 
was  empowered  by  certain  provisions  therein  contained  to  hear  complaints 
made  by  perrons  against  railroad  companies  on  account  of  acts  in  general 
done  or  omitted  to  be  done  by  them.  —  Id, 

Id.  —  And  Iteld/urihier,  that  a  provision  in  the  act,  to  the  effect  that  when- 
ever any  railroad  company  violated,  refused,  or  neglected  to  obey  any 
lawful  order  or  requirement  of  the  board,  to  enter  complaint  in  the  cir- 
cnit  court  of  the  state,  sitting  in  equity,  and  that  such  court  should  have 
power,  upon  notice  to  the  company,  to  proceed  to  bear  and  determine  the 
matter  speedily,  etc^  did  not  authorise  such  a  proceeding  in  order  to  en- 
force the  repayment  of  money  chaiged  on  freight  claimed  to  be  in  excess 
of  a  reasonable  chaise;  that  a  claim  of  that  character  can  only  be  en- 
forced by  a  oommoB-law  actiML  —7(2. 

REFEREES. 

Under  the  Provisions  of  the  Oregon  Code,  the  court  may  direct  a 
reference  without  the  consent  of  the  parties,  or  of  its  own  motion,  where  the 
trial  of  an  issue  of  fact  requires  the  examination  of  a  long  account  on 
either  side.  Where,  therefore,  the  plaintiff's  claim  consisted  of  about  180 
items  in  mumber,  which  varied  in  amount  from  fifty  cents  to  $550,  as 
^own  by  a  bill  of  particulars  furnished  by  the  plaintiff:  held,  that  the 
case  was  a  proper  one  for  the  court  to  direct  a  reference.  The  decision  in 
Tribou  V.  Strowbridge,  7  Or.  1^  approved.  —  ifc/>oiiaU  v.  Am,  Mortgage 
Co,,  626. 

XVIL  Ob.— M 
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2.  Practice  — Long  and  Complicated  Accounts. — Where  it  becomes 
neceasary  to  examine  long  and  complicated  acoonnts,  an  order  of  reference, 
in  addition  to  directing  the  referee  to  take  the  evidence,  ought  also  to  di- 
rect him  to  find  the  facts  and  state  the  eSect  between  the  parties. — Bigne 
V.  David,  362. 

EEMAINDERa 
See  WiU8»  4-6. 

REPLEVIN. 

1.  Vkrdict.  — In  an  action  of  replevin,  when  the  issues  are  the  ownership, 
nght  to  the  possession  and  value  of  the  property,  and  the  wrongful  taking 
by  the  defendant,  a  verdict  which  simply  finds  for  the  plaintiff  in  the  sum  of 
$312  will  not  authorize  a  judgment  in  his  favor.  — Smit/i  v.  Smithy  444. 

2.  Pleading  —  Demurrer — Replevin.  —  When  a  defendant  w ishes  to  chal- 
lenge the  authority  of  a  court  to  try  an  action  in  replevin  in  the  county  in 
which  such  action  is  brought,  unless  it  was  alleged  in  the  complaint  that 
the  property  was  taken  in  such  county,  he  should  distinctly  specify  that 
objection  in  his  demurrer,  and  thereby  call  the  attention  of  the  court  to 
tho  point  he  asked  to  have  'iecided.  —  Marx  v.  Croiaan,  393. 

8.  When  a  Defendant  D£)iUR9  to  a  Comflavt  on  tho  ground  that  the 
facts  stated  do  not  constitute  a  cause  of  action,  and  the  court  overrules 
such  demurrer,  and  the  defendant  refuses  to  further  plead,  and  the  court 
renders  judgment  against  him,  he  waives  the  right  to  urge  thereafter  such 
dilatory  matter  as  an  omission  to  allege  the  county  or  venue  in  the  com- 
plaint in  replevin.  Nor  does  the  objection  specified  in  the  demurrer 
apply  to  defects  of  a  dilatory  nature,  but  is  limited  to  tho  subject-matter 
proper  of  the  actiop.  —  Id. 

4.  When  in  a  Complaint  in  Replevin  the  goods  were  allied  to  have  been 
taken  in  a  certain  store  in  the  city  of  8alem,  without  stating  the  county 
or  state,  the  court  will  take  judicial  notice  that  the  city  of  Saleiu  is  the 
county  seat  of  Marion  County,  and  the  capital  of  Or^on,  and  is  located 
within  said  county  and  state.  —  Id, 

6.  Verdici'  —  Hill's  Code,  Section  214.  —  In  an  action  of  replevin,  if  the 
verdict  contains  all  that  is  required  by  this  section,  it  must  be  held  to  be 
sufficient.  —  Cm-bell  v.  CJulders,  528. 

6.  Jurisdiction  of  the  Court  —  Answer. — The  plaintiff's  complaint,  in 
an  action  of  replevin  commenced  in  the  county  court,  alleged  that  the 
value  of  the  property  demanded  was  $365,  and  the  defendant's  answer 
alleged  its  value  to  be  $1,060:  Ivsld,  that  the  court  had  jurisdiction  of  the 
subject  of  the  action,  which  was  not  defeated  or  ousted  by  the  answer, 
and  that  the  question  of  jurisdiction  could  be  sommarily  determined  on 
motion.  —  Id. 

RES  ADJUDICATA. 
1.   Former  Adjudication — Estoppel.  — Where  a  fact  has  been  once  liti- 
gated in  a  court  of  competent  jurisdiction,  the  judgment  rendered  therein 
forever  estops  the  parties  and  their  privies  from  again  litigating  the  i 
fact.— £ra/l v.  ^rffe?-,  381. 
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2.  Its  Etfbct.  —  Where  some  specifio  fact  or  question  has  been  adjudicated 
or  determined  in  a  former  suit,  and  the  same  fact  or  question  is  again  put 
in  issue  in  a  subsequent  suit  between  the  same  parties,  its  determination 
in  the  former  suit,  if  properly  presented  and  relied  on,  will  be  held  con- 
clusive upon  the  parties  in  the  latter  suit,  without  regard  to  whether  the 
cauae  of  action  is  the  same  in  both  suits  or  not.  —  /i. 

See  Stabb  Decisis. 

RIPARIAN  RIGHTS. 
See  Waters. 

ROADS. 
See  Highways. 

SALES. 

Good  Faith  —  Purchaser  of  Chattel  —  Caveat  Emptor.  —  Good  faith  will 
not  protect  the  purchaser  of  a  chattel  from  one  without  title.  In  such 
case,  cavetU  emptor  is  the  rule.  —  Church  v.  Meloille,  413. 

SCHOOLS. 

Teacher  —  Contract  for  Compensation  of — School  —  Suspension  of  — 
For  What  Reason  mat  be  Done.  —  Where  under  a  contract  between 
the  directors  of  a  school  district  there  was  a  clause  to  teach  a  definite 
period  unless  the  school  was  discontinued  by  order  of  the  directors,  and 
the  directors  in  cons^uence  of  the  prevalence  of  diphtheria,  stopped  the 
schools,  but  reopened  them  when  the  danger  had  passed,  and  before  the 
expiration  of  such  contract:  held,  that  the  discontinuance  of  the  school 
was  for  good  cause,  and  authorized  under  the  contract,  but  that  it  did  not 
operate  to  annul  such  contract  and  discharge  the  teacher,  but  that  it  did 
relieve  the  district  from  liability  during  such  period,  but  not  from  liability 
for  the  unexpired  portion  of  such  contract  after  the  schools  were  reopened. 
—  Ooodyear  v.  School  District  No,  S,617. 

SEDUCTION. 

1.  Previous  Unchastttt  —  Reformation. — A  woman  may  be  unchaste, 
and  then  reform  and  lead  a  virtuous  life,  and  if  she  is  then  seduced,  her 
seduction  ought  to  be  visited  with  such  damages  as  a  jilry  would  think, 
under  all  the  circumstances,  the  defendant  ought  to  pay;  but  to  justify  a 
recovery  there  must  be  a  reformation.  —  Patteraon  v.  Hayden,  238. 

2.  Defined. — ^The  word  '*  seduction,"  when  applied  to  the  conduct  of  a  man 
toward  a  Woman,  means  the  use  of  some  influence,  artifice,  promise,  or 
means  on  his  part,  by  which  he  induces  the  woman  to  surrender  her  chcu- 
Uty  and  virtue  to  his  embraces:  therefore^  held,  that  criminal  indulgence 
with  a  woman  who  was  at  the  time  leading  a  lewd  and  lascivious  life  does 
not  constitute  seduction. -—M  t 
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SHERIFFS. 
KxoLEcr  —  AcnoN  —  Pleading.  —  In  an  action  against  a  sheriff  for  a  neglect 
of  an  official  duty,  the  complaint  mnst  allege  the  particular  neglect  or 
omission  upon  which  the  plaintiff  relies.  —  Kofm  ▼.  Hi/ufhaw,  308. 
See  ExEODTtONS. 

JBLANDER. 

1.  Special  Damage  —  AcnofKABLE  Words. — At  common  law,  there  was  no 
redress  for  defamatory  words,  unless  they  imputed  a  crime,  or  related  to 
a  man's  profession  or  trade,  or  caused  some  special  damage.  —  Davia  v. 
SUsdden,  259. 

2.  Special  Damages— When  must  be  Alleged  and  Proven.  —  Words 
spoken  of  a  female  charging  her  with  adultery  or  fornication  or  inconti- 
nence in  any  form  were  not  actionable  unless  special  damage  ensued, 
which  were  required  to  be  alleged  and  proved.  —  Id, 

3.  Action  for  at  Common  Law.  —  Defamation  was  a  subject  of  spiritual 
censures,  the  remedy  for  common  bad  language  being  in  the  ecclesiastical 
courts;  and  the  fact  that  it  was  so  explains  the  reason  of  the  rule  as  it 
exists  at  common  law.  —  Id, 

4.  Ecclesiastical  Courts  -—  Jurisdiction  op.  —  Adultery  being  a  spiritual 
offense,  cognizable  only  in  the  ecclesiastical  courts,  and  the  punishment 
being  confined  to  the  infliction  of  penance  pro  salute  animcB,  it  resulted, 
to  avoid  punishing  a  party  twice  for  the  same  words,  that  to  charge  a 
marned  woman  with  adultery  was  not  actionable  per  se,  and  that  no  re- 
dress could  be  obtained  therefor  at  common  law,  without  special  damage 
is  shown.  — Id, 

5.  Statute  Law  —  Effect  of  in  Actions  for  Slander. — And  this  is  the 
rule  applied  to  the  several  states  in  which  fbe  common  law  prevails, 
where  such  offenses  as  adultery  and  fornication  have  not  been  made  in- 
dictable by  statute.  — Id. 

6.  Words  Actionable  per  Se.  —  Words,  then,  are  actionable  in  them- 
selves only  where  an  offense  is  imputed  by  them  for  which  the  party  is 
liable  to  indictment  and  punishment,  either  at  common  law  or  by  the 
statute.  — Id, 

7.  Imputing  Adultery  to  Married  Woman.  — To  say  of  a  married  wo- 
man that  she  is  a  prostitute  is  necessarily  to  impute  to  her  the  guilt  of 
adultury,  and  as  under  our  criminal  code  adultery  is  indictable  and  pun- 
ishable, such  words  chaise  aisrime,  and  are  actionable  per  se.  — Id. 

8.  Repetition — Justification.  — Slanderous  words  cannot  be  justified  by 
proof  that  the  defendant  only  repeated  what  he  heard  another  person  say 
concerning  the  plaintiff.     (On  rehearing. )  -^  Id, 

SPECIFIC  PERFORMANCE. 
I, '  Parol  Lease  for  Term  Exceeding  One  Year.  —  Under  section  785»  sub- 
division 6,  Hill's  Code,  an  agreement  for  the  leasing  of  land  for  a  longer 
period  than  one  year  is  void,  unless  the  same  or  some  note  or  memoran- 
dum expressing  the  consideration  be  in  writing,  and  subscribe  by  the 
party  to  be  charged,  or  his  lawfully  authorized  agent.  ~*  Wallace  v.  Scrog- 
gins,  476. 
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2.  Parol  Aqreement  —  Past  VvRtonUA^OE.  —  But  where  snch  parol  agree- 
iTient  was  made,  and  the  same  has  been  psMy  performed,  it  is  taken  out 
of  the  operation  of  the  statute  of  frauds,  and  a  court  of  equity  has  power 
to  specifically  enforce  the  same.  —  Id. 

3.  When  the  Plaintiff  Partly  Performed  a  Parol  Agreement  for  a 
lease  for  more  than  one  year,  incurred  expenses,  and  changed  her  circum- 
stances and  condition  to  such  an  extent  that  a  refusal  on  the  part  of  the 
defendant  to  perform  such  parol  agreement  would  operate  as  a  fraud  on 
the  plaintiff,  such  agreement  will  be  specifically  enforced  in  equity.  —  Id. 

4.  Lease  for  More  than  One  Tear.  —  An  agreement  for  a  lease  for  more 
than  one  year  is  an  agreement  for  an  *'  estate  or  interest  in  real  property," 
and  in  a  proper  case  may  be  specifically  enforced  in  equity,  on  the  same 
terms  and  under  the  like  circumstances  that  any  agreement  concerning 
land  is  or  may  be  specifically  enforced.  — Id, 

5.  Contract  —  Specifio  Performance  of  Marriage  Settlement.  —  A 
court  of  equity  will  not  decree  a  specific  performance  of  an  oral  agreement 
to  make  a  marriage  settlement,  unices  the  party  to  be  charged  has  given 
countenance  to  the  doing  of  acts  by  the  adverse  party,  upon  the  faith  of 
the  agreement,  of  such  a  nature  that  the  latter  would  be  materially  in- 
jured if  the  a^^preement  were  not  carried  out.  In  snch  a  case,  the  court,  in 
order  to  avoid  a  fraudulent  use  being  made  of  the  stbtote,  will  enforce  a 
•pecific  performaiBoe  of  the  agrsement.  — Adorns  y,  Adanu,  248. 

SMCosra; 

OTARB  DECISIS. 
Law  of  thb  Casb— Sbcx>ki>  Appeal^  — The  decision  of  this  court  becomes 
the  law  of  the  oase,  and  upon  a  seoood  appeal,  is  binding  upon  the  court 
and  the  parties,  aind  from  which  the  coart  is  not  ftt*  liberty  to  depart.  — 
Appkgaiey.  Dowtii,  290b 

STATUTES. 

1.  When  Same  Tajuss  Bffeci* — Emsroenct. — An  act  which  passes  both 
houses  of  the  legislature,  and  which  contains  an  emergency  clause  followed 
by  the  words»  that  the  same  **  shall  take  effect  and  be  in  force  from  and 
c^fter  iU  approved  6/  tJie  goverTior,^  but  which  the  governor  never  approves, 
but  vetoes,  and  the  same  is  then  duly  passed  by  both  houses  by  the  neces- 
sary majorities  notwithstanding  the  veto,  takes  effect  and  is  in  force  from 
and  after  its  passage.  ^Bigg»  v.  MeBride,  640. 

2.  Emeroenot  Clause — Veto — When  Takes  Effect. —Snch  act  takes 
effect  when  the  law-making,  power  has  done  every  aet  or  thing  necessary 
under  the  constitution  to  its  complete  enactment  as  a  law.  — *  Id» 

3»  Constitutional  Law  —  Emergbngh' —  Powbr  of  the  Lboislaturb.  ^ 
The  constitution  has  vested  in  the  legislature  the  power  to  declare  in  the 
body  or  preamble  of  an  act  the  emergencies  by  which  it  may  be  put  in 
force  in  less  than  ninety  days  after  the  adjournment  of  the  session;  and 
when  the  emergency  is  specified  in  the  act^  the  same  is  coQciosive  upon 
the  courts,  and  is  not  reviewable.  —  Id, 

4.  Statutory  Construction — "May"  — When  the  word  "may "is  used 
in  a  statute  in  conferring  power  upon  a  court  officer  or  tribunal,  and  the 
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public  or  a  third  person  has  an  interest  in  the  execution  of  the  power,  the 
exercise  of  the  power  becomes  imperative.  —  Kohn  v.  Hinshaw,  308. 

See    Attachment    and    Garnishment,     1;      Ck>NsiiTvnoNAL     Law,    2; 

Sections,  2. 


STATUTE  OF  FRAUDS. 

1.  Agreement  to  Answer  for  Another's  Debt,  when  New  and  Original, 
AND  when  Collateral.  —  S.  was  indebted  to  M.  in  the  suiii  of  one 
hundred  and  sixty  dollars,  to  lie  paid  in  rails  at  fifty  dollars  per  thousand, 
to  secure  the  pcArformance  of  which  agreement  S.  had  pledged  certain 
property  to  M.  If  the  defendant  agreed  with  the  plaj^tiff  to  pay  him  the 
one  hundred  and  sixty  dollars  which  S.  owed  him,  and  that  in  consider- 
ation of  such  agreement  the  plaintiff  discharged  S.  from  all  liability  for 
said  debt,  and  released  the  property  which  he  held  in  pledge  for  its  pay- 
ment, the  defendant's  agreement  to  pay  the  one  hundred  and  sixty 
dollars  to  M.  is  a  new  and  original  agreement,  and  is  not  within  the 
statute  of  frauds.  -  Aliter^  it  is  within  the  statute,  and  void.  —  Miller  v. 
Lynch,  61. 

2.  Verbal  Probose.  —  A  verbal  promise  to  pay  the  debt  of  another  if  the 
creditor  will  forbear  to  sue  or  discontinue  a  suit  already  begun,  or  release 
a  lien  on  personal  property  held  in  pledge,  unless  the  promisor  derives  a 
benefit  therefrom  peculiar  to  himself,  are  all  collateral  undertakings,  and 
within  the  statute,  unless  in  writing.  —  Id, 

8.  Marriage  Contract— Inducements  to  Maius  Representations  con- 
cerning Property.  —  Where  W.  A.,  in  proposing  marriage  with  L.  A., 
held  out  inducements  that  he  was  able  to  support  her;  that  he  expected  to 
keep  control  of  certain  premises  owned  by  him  during  his  lifetime,  and 
have  them  for  a  home,  and  that  she  should  share  them  with  him,*  and  in 
ease  she  survived  him,  should  have  the  use  and  control  of  them  during 
her  lifetime,  and  after  their  marriage  the  parties  occupied  the  premises  as 
a  home,  the  said  W.  A.  assuring  the  said  L.  A.  that  it  was  their  home:  • 
held,  that  the  facts  did  not  prove  an  agreement  upon  the  part  of  W.  A.  to 
give  to  L.  A.  the  use  of  the  property  for  her  home  during  her  life,  in  con- 
sideration of  her  marrying  W.  A.;  that  such  an  agreement,  if  not  in 
writing  in  some  form,  would  be  void  by  the  statute  of  frauds,  and  that 
the  said  facts  did  not  show  a  sufficient  partial  performance  of  the  agree- 
ment to  take  it  out  of  the  operation  of  the  statute.  — Adams  v,  Adams,  248. 

4.  Agreement —  Part  Perpormancs  of —  What  is.  — The  marriage  alone 
of  parties  is  not  such  a  partial  performance  of  an  agreement  made  between 
them  regarding  pecuniary  rights  as  will  be  sufficient  to  take  it  out  of  the 
operation  of  the  statute,  which  requires  such  agreements  to  be  in 
writing. — Id, 

5.  Lease  to  Commence  in  Futuro — Statute  of  Frauds.  •—  A  lease  of  land 
for  a  year,  to  commence  in  futuro,  is  "an  agreement  not  to  be  performed 
within  a  year,"  within  the  meaning  of  the  statute  of  fxMuU,  and  most  be 
in  writing;  otherwise  it  is  invalid.  —  WhiU  v.  HoUand^  3. 

See  SpEGZfio  Pbridehanci. 
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STATUTE  OF  LIMITATIONS. 

1.  QuiTCLAiK  Dbbd- —  Color  of  Titlb.  —  Color  of  title  is  that  which  in  ap- 
pearance is  title,  bnt  which  in  reality  is  no  title.  A  claim  to  property 
nnder  a  conveyance,  however  inadequate  to  carry  the  true  title  to  such 
property,  and  however  incompetent  may  have  been  the  power  of  the 
graiitor  in  such  conveyance  to  pasa  title  to  the  subject  thereof,  yet  a  claim 
asserted  under  the  provisions  of  such  a  deed  is  strictly  a  claim  under  polor 
of  title,  and  one  which  will  draw  to  the  possession  of  the  grantee  the  pro- 

-  tection  of  the  statutes  of  limitations,  other  requiaites  of  those  statutes  be- 
ing complied  with.  — Sw\ft  v.  JHulkaj/,  532. 

2.  Cause  of  Action — When  It  Accrued. —When  E.  became  surety  for 
M.  on  a  promissory  note,  and  paid  the  same  when  it  became  due,  R-'s 
cause  of  action  accrued  to  him  at  the  time  of  the  payment:  thei'^ore^  held, 
that  before  such  payment  in  another  state  where  all  the  parties  resided  M. 
removed  to  the  state  of  Oregon,  the  plaintififs  cause  of  action  is  not  saved 
to  him  by  the  first  clause  of  section  16,  Hill^s  Code,  for  the  reason  that 
when  the  action  accrued  the  defendant  was  not  "  out  of  the  state. "  —  Hoton 
V.  Mendenhall,  199. 

3.  Section  16,  Hill's  Code  —  Conoealicsnt  of  Defendant  —  Case  in 
Judgment.  —  The  plaintiff  signed  the  defendant's  promissory  note  in 
Tennessee  on  the  tenth  day  of  February,  1869,  and  the  defendant  soon 
thereafter  clandestinely  left  the  state  of  Tennessee  and  never  returned, 
and  the  plaintiff  made  dilligent  inquiry  of  his  neighbors  and  others  to  iind 
the  whereabouts  of  the  defendant,  and  the  plaintiff  did  not  know  the 
whereabouts  of  the  deferdant  until  six  months  before  the  commencement 
of  this  action:  ?utd,  this  does  not  show  that  the  defendant  was  concealed 
within  the  meaning  of  section  16,  supra,  — Id, 

4.  Conceal  —  Meaning  of. —The  word  "conceal,"  as  used  in  our  statute 
of  limitations,  means  some  affirmative  act  done  in  this  state,  such  as 
passing  under  an  assumed  name,  change  of  occupation,  or  any  acts  by  the 
defendant  which  tend  to  prevent  the  community  in  which  he  lives  from 
knowing  who  he  is  or  whence  he  came.  —  Id, 

See  Waters,  2. 

SUMMONS. 
See  Process. 

TAXATION. 

1.  Valxdht.  —Conclusiveness  of  Tax  Deed.  — In  an  action  to  determine 
the  title  to  certain  realty  claimed  under  a  tax  deed,  evidence  tending  to 
show  that  the  assessment  claimed  to  have  been  made  was  void,  in  that  the 
property  in  dispute  had  been  assessed  with  other  property  not  owned  by 
the  defendants,  and  the  value  of  all  fixed  at  a  fcroas  sum,  was  excluded: 
heldj  error,  even  under  a  statute  making  a  tax  deed  evidence  of  the  regu- 
larity of  an  assessment.  —  Strode  v.  Wanherf  60. 

2.  Constitutional  Law— Impairing  Obligation  of  Contracts.  —  Mis- 
cellaneous Laws  of  Oregon,  chapter  57,  section  90,  which  provides  that  a 
tax  deed  shall  be  conclusive  evidence  of  the  regularity  of  the  levy,  i 
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ment,  collection  of  taxesi  and  sale  of  the  proper^,  was  amended  in  1887 
80  as  to  destroy  the  conclusive  effoct  of  the  tax  deed  in  these  several  pro- 
ceedings: held,  this  amendment  does  not  impair  the  oJUigation  of  contRicts 
as  to  purchases  made  prior  to  the  amendoMnt^  but  simply  ohangeft  the 
ral&  of  evidence.  «-/i. 

\ 

TEACEEBBS. 

Sea  Schools. 

TORTS. 
See  Iiij(TircTi(X!r& 

TRANSCRIPT. 
See  Afpbalb, 

TRESPASS. 
See  Squitt;  iMOKonDMau 

TRUSTS. 

1.  Ik  A  Suit  to  JBstablish  bt  Parol  Evidbnob  a  BxmjjrDno  Trust  in  Reai. 
Profertt,  upon  the  alleged  grounds  that  it  was  porcbased  and  the  con- 
veyance of  the  legal  title  taken  in  the  na,mo  of  ono  person,  while  the  pur- 
chase price  was  paid  by  another,  the  evidence  of  the  payment  of  the 
purchase  price,  or  of  the  exact  portion  of  it  which  was  paid,  where  pay- 
ment of  a  part  only  is  claimed,  in  order  to  be  efifeotive^  must  be  clear,  cer- 
tain, and  convincing.  And  it  is  indispensable  to  the  establishment  of 
such  a  trust  that  the  payment  should  be  actually  made  by  the  beneficiary, 
or  that  an  absolute  obligation  to  pay  should  be  incurred  by  him,  as  a  part 
of  the  original  transaction  of  purcha8e,»at  or  before  the  time  of  the  con- 
veyance. —  Sisemore  v.  PeUon,  546. 

2.  In  Order  to  Establish  a  CkiNSTRUcnvB  Trxtst  in  Real  Propertt,  upon 
the  grounds  that  the  conveyance  of  the  legal  title  was  taken  by  one  pos- 
sessing some  fiduciary  character,  or  standing  in  some  fiduciary  relation,  it 
must  be  shown  by  clear  and  unmistakable,  evidence  that  the  purchase  was 
made  with  trust  funds.  —  fd. 

3.  Where  S.  and  P.  were  Partners  in  Bubinxss,  and  the  latter  purdiased 
from  I.  a  certain  tract  of  land  by  taking  an  assignment  from  I.  of  a  cer- 
tificate of  purchase  thereof  from  the  state,  which  I.  had  received  upon  his 
purchase  of  tho  land  as  school  land;  and  upon  which  purchaae  he  paid  one 
installment  and  executed  his  three  several  promissory  notes  in  payment  of 
the  other  installments,  which,  by  an  understanding  with  P.,  had  with  him 
at  the  time  of  the  assignment  of  the  certificate  of  purchase,  I.  was  to  pay 
off,  but  neglected  the  payment  of  two  of  them>  and  S.  subsequently,  and 
long  after  the  death  of  P.,  paid  them,  with  the  aocmed  interest  tliereon. 
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and  had  the  deed  to  the  land  executed  by  the  state  to  P. :  held,  that  the 
fact  of  sach  payment  by  1^.  did  not  giv^e  a  resalting  trust  in  his  favor;  held 
further,  that  as  there  was  no  evidence  showing  that  P.,  in  his  pnrchaso  of 
the  land  from  I.,  pud  for  it  with  the  partnership  funds,  S.  could  not  claim 
that  a  constructive  trust  arose,  or  was  created  in  his  favor.  —  Id. 

4.  A  Tbttst  MiTBT  BE  Plxaded  IN  Obdbr  TO  BE  AVAILABLE.  —  In  order  to  unite 
a  claim  to  recover  back  an  estate,  or  to  have  a  trust  therein  declared,  with 
a  claim  for  an  accounting,  it  must  be  pleads  as  a  separate  cause  of  suit. 
Nor  will  the  plaintiff  be  entitled  to  such  character  of  relief  where  he  has 
eonveyed  the  estate  by  voluntary  deed,  unless  it  was  procured  to  be  made 
by  ftaud,  or  unless  subsequent  circumstances  of  such  a  nature  have  arisen 
as  would  render  the  retention  of  the  property  by  the  grantee  unconscion- 
able and  fraudulent.  — LangeUr.  LangeU,  220.' 

6,  Plbaduto — SmnnoilNCT  of.  —Where  the  plaintiff  alleged  in  his  com- 
plaint that,  for  the  purpose  of  enabling  the  defendant  to  sell  certain  de- 
scribed lands,  in  which  he  (plaintiff)  had  an  undivided  half^interest^  he 
gave  the  defendant  a  deed  to  his  interest  therein,  and  for  no  other  purpose 
or  consideration:  held,  tibat  the  allegation  Was  not- sufficient  to  entitle  him 
to  a  reconveyance;  that  his  remedy  in  saeh  a  ease  would  be  upon  the  ob- 
ligation of  the  defendant  to  sell  the  land  and  account  for  the  proceeds; 
and  that  a  promise  to  do  so,  and  a  refusal  to  comply  therewith,  would  be 
material  allegations  in  order  to  establish  the  lability.  —  Id, 
See  Deeds,  8;  Undioobfobated  Socikedss. 

UNDERTAKINGS. 
See  Afpbals,  2,  3;  Attachmbnt  ahd  GARinsHuxKT;  Bail. 

UNINGOBPORATED  SOdEIISS. 

1.  UmzfOORMBATBD  A80OOIATION  — '  Rbiht  OF  Orb  TO  SuB  FOB  All.  --  One 
or  more  of  the  members  of  an  unincorporated  association  may  sue  for  the 
benefit  of  the  whole,  to  enforce  a  right  in  favor  of  the  association  which 
is  cognizable  in  equity,  where  the  members  comprising  it  are  so  numerous 
that  it  would  be  impracticable  to  bring  them  all  before  the  court.  — Lig* 
geU  V.  Ladd,  89. 

2.  Religious  Doctbine-— Right  to  Teach  Includes  Right  to  Acquire 
PBopbbtt.  —  The  right  to  believe  and  teach  religious  doctrines  includes 
the  right  to  organize  churches,  establish  seminaries  of  learning,  and 
acquire  property  for  that  purpose,  and  to  daim  the  protection  of  the  civil 
law  in  the  enjoyment  of  such  right.  —  td, 

3.  Tbustee— Mat  Hold  Pbofbbty  for  Voluntart  Association  •— Cob- 
FOBATION  AS  TRUSTEE.  —  Mere  voluntary  associations  are  incapable  of 
taking  and  holding  real  property  in  their  society  name;  but  it  may  be 
held  for  their  use  and  benefit  through  the  intervention  of  a  trustee,  who 
may  be  a  natural  or  artificial  person.  When,  therefore,  an  incorporated  re- 
ligious association  procured  through  other  parties  the  formation  of  a  cor- 
poration for  literaiy  purposes,  the  charter  of  which  contained  a  provision 
that  its  object  was  to  acquire  and  hold  property  in  trust  for  such  associa- 
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tion,  and  that  its  trustees  ehoold  be  appointed  by  the  representatives  of 
the  latter:  held,  that  property  sabaeqnently  conveyed  to  it,  unless  the 
deed  of  conveyance  limited  it  to  &  different  nse,  must  be  deemed  to  have 
been  taken  in  trust  for  the  association;  and  where  the  legislature  in  pro- 
viding for  a  college,  the  leading  object  of  which  should  be  to  teach  such 
branches  of  learning  as  are  related  to  agriculture  and  the  mechanic  arts, 
in  compliance  with  the  provisions  of  the  act  of  Congress  granting  public 
lands  to  the  several  states  and  territories  which  might  provide  colleges  for 
that  purpose,  passed  July  2,  1862,  designated  and  adopted  the  said  cor- 
poration aa  the  Agricultural  College  of  the  state,  in  which  all  students 
should  be  instructed  in  accordance  with  the  requirements  of  said  act 
of  Congress,  and  the  corporation  accepted  such  designation  and  adoption 
in  pursuance  of  a  requirement  of  the  legislature:  held,  that  the  relations 
of  the  corporation  to  the  religious  association  were  not  thereby  changed; 
that  the  state,  in  consequence  of  such  act  and  acceptance,  was  not  author- 
ized to  alter  the  charter  of  the  corporation,  or  interfere  with  the  right 
of  the  association  to  manage  property  conveyed  to  the  former,  as  provided 
in  the  charter;  nor  that  the  designation  of  the  corporation  as  such  college 
created  a  new  entity,  or  changed  its  character  as  trustee  of  the  property 
held  by  it  for  the  benefit  of  the  association.  Held,  further,  that  a  deed  to 
land  subsequently  executed  to  the  corporation,  which  contained  a  pro- 
vision to  the  effect  that  the  premises  be  used  by  it  for  the  purposes  of  the 
Agricultural  College  of  the  state,  and  that  when  they  should  cease  to  be 
so  used,  they  should  vest  and  become  the  property  of  the  persons  who 
had  or  should  contribute  the  purchase-money,  did  not  impress  a  trust 
upon  the  premises  in  favor  of  such  college;  that  the  latter,  as  distinct 
from  the  corporation,  was  only  ideal;  that  said  provision  in  the  deed  re- 
ferred to  created  a  conditional  limitation  in  favor  of  the  persons  who  con- 
tributed the  purchase-money,  and  that  the  trustees  of  the  coiporatioa 
could  not  rightfully  convey  the  land  contrary  to  the  will  of  the  assoda* 
tioQ.— /cf. 

VENUE. 
See  JcjBiSDicriON,  8. 

VERDICT. 
Verdict.  — In  an  action  where  there  are  numerons  issues  and  a  general  ver- 
dict, it  must  be  intended  that  the  verdict  is  as  comprehensive  as  the 
issues,  and  concludes  every  question  of  fact  at  issue.  —  HcUl  v.  ZeOer,  381.- 
See  RsFLXviN,  1. 

VOTERS. 
See  ELEcnoira. 

WATERS. 
1.  An  Owner  of  Land  Bottndbd  bt  Navioablb  Waters  possesBee  impor- 
tant riparian  rights.    By  virtue  of  such  ownership^  he  is  entitled  to  bnild 
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wharves  oat  to  such  a  depth  of  water  as  will  enable  ships  and  vessels 
navigating  it  to  touch  at  such  wharves  and  receive  and  discharge  freight, 
and  has  the  right  to  use  the  shore  in  front  of  his  land  for  any  purpose  not 
inconsistent  with  the  rights  of  the  public.  He  may  reserve  such  right  to 
himself  when  he  conveys  away  the  land  above  high-water  mark  to  which 
it  pertains,  or  grant  it  to  others  to  enjoy.  Such  right,  however,  is  a  mere 
incorporeal  heriditament,  and  the  possession  of  it  cannot  be  recovered 
from  a  usurper  by  an  action  in  the  nature  of  an  ejectment.  Where  S., 
therefore,  who  owned  a  donation  land  claim,  bounded  by  high-water  mark, 
on  the  tide-waters  of  the  Columbia  Biver,  laid  off  a  block  in  front  of  his 
claim  extending  beyond  low- water  mark,  and  sold  lots  therein  to  the 
defendant,  but  reserved  in  the  deed  of  conveyance  all  the  hereditaments, 
franchises,  and  wharfing  privileges,  fronting  on  the  north  of  the  northern 
boundary  line  thereof,  which  hereditaments,  appurtenances,  etc.,  ho  sub- 
sequently granted  to  the  plaintiff,  and  the  defendant,  disregarding  said 
reservation,  built  and  erected  structures  in  the  navigable  waters  of  the 
river  in  front  of  the  northern  boundary  line  of  the  lots  purchased:  held, 
that  the  plaintiff  had  no  such  tangible  interest  in  the  laud  and  water 
where  the  structures  were  situated  as  would  enable  him  to  recover  it  in 
an  aotion  for  the  recovery  of  the  possession  of  real  property. '—  Parker 
V.  W€«t  Coast  P.  Co.,  510. 

2.  Adverse  PossEsaiON  must  re  Hostile  to  Other  Use.  —  An  adverse,  ex- 
clusive, and  uninterrupted  use  and  enjoyment  by  one  person,  and  those 
under  whom  he  claims,  of  all  the  water  of  a  creek  taken  therefrom  by 
means  of  a  ditch,  and  conveyed  to  certain  mining  grounds  for  mining  x>ur- 
poses,  for  twelve  years,  or  for  any  period  beyond  that  of  the  statute  of 
limitations  prescribing  the  time  in  which  entry  shall  be  made  upon  real 
property,  will  bar  the  owner  of  the  land  through  which  the  creek  runs  of 
his  riparian  rights;  but  where  the  ditch  was  constructed,  by  means 
of  which  the  water  was  originally  appropriated,  under  a  license  granted 
by  the  owner  of  the  land,  in  which  he  reserved  the  right  to  use  the  water 
a  part  of  each  year  for  his  own  purposes,  such  adverse  use  by  grantees 
from  the  original  appropriator  cannot  be  established,  unless  it  is  shown 
that  the  use  of  the  water  by  them  has  been  in  hostility  to  the  use  of  it  by 
the  owner  of  the  land  under  such  reservation.  —  Husion  v.  Bybee,  140. 

8.  Id.  — The  users  of  the  water,  in  such  case,  must  show  that  their  use  of  it 
was  in  defiance  of  any  right  upon  the  part  of  the  owner  to  use  it  for  any 
purpose;  that  they  totally  ignored  his  right  to  use  it  at  all,  and  that  ho 
acquiesced  therein.  —  Id, 

4.  RcjNDiNO  Water— Use  ov  voh  Irrioatino  Land,  etc. —Aster  Use 
—  Contract  Construed.  —  Where  a  certain  stream  of  water  ran  across  the 
land  of  B.  which  he  was  accustomed  to  use  for  the  purposes  of  irrigation, 
for  watering  his  stock,  and  for  domestic  use,  and  which  was  valuable  and 
necessary  for  such  uses,  and  he  was  applied  to  by  one  S.  for  permission  to 
dig  a  ditch  across  his  land,  in  order  to  conduct  the  water  of  the  stream 
to  certain  mining  grounds  below,  upon  which  S.  was  engaged  in  mining, 
and  B.  granted  the  permission  upon  the  promise  of  S.  that  the  former 
should  have  the  exclosive  use  of  tiie  water  flowing  through  the  ditch  at 
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any  point  on  said  lands  where  he  mi^ht  desire  to  tnm  it  for  irrigating 
purposes  daring  the  spring  and  summer  months,  and  that  S.  would  not 
sell  or  dispose  of  the  ditch  and  water  right  to  any  one  else,  but  that  they 
would  revert  and  become  the  property  of  B. :  held,  that  by  a  fair  construc- 
tion of  the  arrangement  between  B.  and  S.,  in  view  of  l^e  circumstances 
of  the  transaction,  the  former  was  to  have  the  use  of  the  water  whenever 
required,  for  the  use  of  his  premises  for  the  purposes  mentioned,  and  the 
latter  was  to  have  the  use  of  it  at  all  other  times  for  the  purpoee  of  work- 
ing hi j  mining  ground.  —  Id. 

6.  Id.  —  HeUl,  further,  that  S«  having  subsequentiiy  sold  bis  mining  ground 
and  interest  in  the  ditch,  and  H.  having,  by  meme  conveyances  from  S., 
succeeded  to  the  same,  and  he  and  his  grantors  having  used  the  water 
conveyed  through  said  ditch  for  the  purpose  of  operating  in  the  said  min- 
ing ground  with  the  knowledge  and  acquiescence  of  B.,  that  the  latter  was 
not  entitled  to  claim  a  forfeiture  of  the  said  diteh  and  water  right  on  ac- 
count of  the  said  sale  by  S. ;  that  K'sacquieseenoe  in  the  sales  and  trans- 
fers of  the  ditch  and  water  right  must  be  deemed  a  waiver  of  the  con- 
dition that  S.  would  not  sell  them.  —  Id, 

6.  Id.  —  Held,  also,  that  the  use  by  H.  and  his  gnuitors  of  the  ditch  and 
water  to  operate  the  mine,  although  it  extended  beyond  the  period  of  the 
statute  of  limitations,  would  not  constitute  such  an  adverse  possession 
against  B.  as  would  bar  his  right  to  the  use  oi  the  Water,  under  the 
reservation  in  the  license  to  S.  to  construct  the  ditch,  unless  H.  and  his 
grantors  had  wholly  excluded  B.  from  the  exercise  of  such  right  during 
such  period;  and  that  evidence  of  B.  having  used  the  ditch  and  water  a 
portion  of  each  year  during  the  whole  time  referred  to,  for  irrigating  his 
land,  and  for  the  other  purposes  mentioned,  disproved  any  such  exclusive 
use  thereof  as  suggested,  or  any  use  inconsistent  with  said  license  and 
reservation.  —Id, 

1,  Id.  — Held,  too,  that  B.  and  H.,  and  those  holding  under  H.,  had  coexist- 
ing rights  in  the  ditch  and  water;  that  B.  had  the  preference  during  the 
season  when  the  condition  of  his  premises  were  such  as  to  require  the  use 
of  the  water  for  the  purposes  mentioned,  but  that  be  had  no  right  to  waste 
it  at  any  time,  or  to  use  it  extravagantly  or  imprudently;  that  H.  had 
the  full  and  free  right  to  use  it  at  all  other  times,  and  that  each  was  re- 
quired to  respect  the  rights  and  interests  of  the  other  regarding  the  mat- 
ter, in  every  particular.  —  Id, 

8.  Navigable  Strbam — What  is.  ^The  doctrine  that  a  stream  of  water  is 
navigable  if  of  sufficient  extent  and  capacity  to  float  logv  and  timber  from 
mountainous  regions  to  market,  and  may  thereby  be  utilizied  for  the  bene* 
fit  and  advantage  of  the  community  at  large,  cannot  be  extended  so  as  to 
include  small  streams  of  only  a  few  miles  in  length,  although  they  rise 
during  a  few  weeks  in  the  year  su-fficiently  high  to  be  used  to  a  limited 
extent,  by  the  application  of  artificial  means,  tofioat  logs  and  timber  a 
short  distance.  —  Haines  v.  Hall,  165. 

9.  Kavioablb  SrBfiAic.  —  A  stream  which  has  floating  capacity  at  certain 
periods,  recurring  with  regularity,  and  continuing  a  sufficient  length  of 
time  to  make  it  useful  as  a  highway  for  floating  logs,  is  navigable;  but,  to 
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be  na\'igable  in  ilM«  aense,  it  must  be  enable  of  such  floatage  .as  is  of 
practical  utility  and  benefit  to  the  public  as  a  highway  for  trade  and  com- 
merce.   (Lord,  J.,  ooncurring.)  —  Id, 

10.  Navigable  Stream.  —  Where  the  facts  show  that  a  stream  is  not  navigable 
for  floating  logs  without  doing  irreparable  injury  to  the  estate  through 
which  it  flows,  and  the  defendant  claims  a  right  to  use  such  stream  for 
that  purpose,  not  only  for  himself,  but  for  the  public,  and  threatens  to 
commit  and  claims  the  right  to  repeat  the  numerous  trespasses  which  the 
exercise  of  such  right  necessarily  involves:  held,  that  the  plaintiff  was  en- 
titled to  an  injunction  to  prevent  irreparable  injury  and  to  avoid  a  multi- 
plicity of  suits.    (Id. )  —  Id, 

11.  Navigable  Stream  — Case  in  Judgment. — Where  a  small  stream  of 
water  only  about  twenty  feet  in  width  where  confined  within  its  banks, 
and  about  thirty-five  in  other  places,  ran  across  the  farm  of  W.  F.  H.  and 
emptied  into  another  stream  two  miles  below,  which  during  four  or  five 
weeks  in  the  year  increased  in  volume,  by  the  melting  of  snows  in  its 
vicinity,  sufficiently  to  enable  T.  H.  to  float  logs  down  it  by  stationing  a 
large  number  of  men .  along  its  banks  "  to  break  jams,"  by  arranging  logs 
along  the  stream  so  as  to  confine  the  water  in  a  narrower  channel  at  points 
whero  the  banks  were  not  sufficient  to  prevent  its  spreading  out,  and  by 
constructing  reservoirs  above  and  opening  them  so  as  to  make  a  greater 
flow  in  a  given  length  of  time:  Kdd,  that  the  stream  was  not  navigable  in 
the  sense  which  made  it  a  public  easement.  And  where  it  appeared  that 
the  attempted  use  by  T.  H.  of  the  stream  as  mentioned  resulted  in  de- 
stroying its  banks,  extending  it  in  width,  in  diverting  its  waters  from  the 
channel,  and  oausing  them  to  overflow  the  land  of  W.  F.  H.,  which  was  in 
cultivation,  and  wash  off  the  soil  of  a  material  part  of  his  lands,  and  that 
T.  H.  claimed  the  right,  and  threatened  to  continue  such  practice,  and  it 
further  appearing  that  W.  F.  H.  had  already  sued  a  former  party  in  an 
action  at  law  for  attempting  to  exercise  a  similar  right,  and  had  recovered 
the  sum  of  fifty  dollars  as  damages  on  account  thereof:  htld  furtUvfr^ 
that  equity  should  interfere  and  prevent  T.  H.  from  carrying  his  threats 
into  execution.  —  Id. 

12.  Stream  —  Test  as  to  its  NAViaABiLrnr.  —  A  stream  which  has  sufficient 
capacity  during  seasons  of  high  water  continuing  for  a  sufficient  length 
of  time  to  enable  a  person  to  float  some  logs  to  market,  or  to  a  place  where 
they  may  be  manufactured  into  lumber,  is  subject  to  the  public  easement 
as  a  passage-way  for  such  logs.  To  the  extent  that  it  is  useful  for 
that  purpose,  it  must  be  deemed  navigable.  (Strahan,  J.,  dissenting.) 
—  Id, 

13.  Id.  — CAPAdTY— -Test  of.  —The  actual  capacity  and  utility  of  a  stream 
for  the  purpose  of  commerce,  or  the  floating  of  logs  or  other  commodities 
to  market,  is  the  test  of  the  public  right  of  passage.     (Id.)  —  Id. 

14.  Public  Right— Limited  to  Stream.— The  public  right  is  confined  to 
the  stream  and  measnred  by  its  extent,  and  does  not  extend  to  the  shore. 
(Id.  )-/</. 

15.  Driving  of  Logs — Use  of  Shore.  —  The  rig^t  to  float  logs  on  a  stream 
does  not  include  the  r^t  to  occupy  the  shore  for  the  purpose  of  aiding  in 
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driying  them,  or  of  dislodging  those  which  have  become  jammed.    (Id.)  — 
Id, 

16.  Use  of  Shorb.  —  One  floating  his  property  down  a  stream  has  no  right, 
without  a  license  from  the  riparian  owner,  to  use  the  banks  of  the  stream 
to  aid  him.     (Id.)  —  Id. 

17.  Right  to  Maintain  Dam  — Effect  of  Deeds.  — The  effect  of  the  deeds 
offered  in  evidence  was  to  vest  in  the  defendants  the  right  to  keep  and 
maintain  a  dam  tenfeeC  high  above  low- water  mark  at  the  place  described, 
on  Johnson's  Creek,  in  Multnomah  County.  —  Wright  v.  Skindler,  404. 

18.  Case  Adjudged. —  An  examination  of  the  evidence  leads  to  the  conclu- 
sion that  the  present  dam,  maintained  by  the  defendants  on  Johnson's 
Creek,  is  of  the  same  height  as  a  former  dam;  that  the  defendants  and 
those  under  whom  they  claim  had  not  destroyed  or  chan^d  the  land- 
marks, and  that  the  maintenance  of  the  dam  by  defendants  is  not  wrong- 
ful, and  that  plaintiff's  land  is  subject  to  whatever  flowage  a  dam  ten 
feet  high  at  low-water  mark  at  the  point  described  may  prodncO  or  caose. 
^Id. 

WHARVES. 
See  Waters,  1. 

WILLS. 

1.  A  Will  is  Declared  to  bb  the  Legal  Declaration  of  a  man's  intention 
which  he  wills  to  be  performed  after  his  death.  —  Jasper  v.  Jasper,  590. 

2.  In  Construing  Wilt^,  the  Rule  is,  that  the  Intention  must  Govern, 
provided  it  bo  consistent  with  law;  but  in  ascertaining  what  tbe  intention 
is,  the  words  used  are  to  be  taken  according  to  their  meaning,  as  gathered 
from  the  consideration  of  the  whole  instrument  and  a  comparison  of  its 
various  parts;  and  this  is  often  aided  by  extrinsic  circumstances  surround- 
ing its  execution,  in  revealing  more  clearly  the  motive  or  intention  which 
may  be  reasonably  supposed  to  have  influenced  the  testator  in  the  dispo- 
sition of  his  property.  —  Id. 

3.  Where  a  Will  Provided  that,  after  the  Patmbnt  of  the  Debts  and 
Legacies  Specified,  the  residue  of  all  the  testator's  property  was  to  be 
held  in  trust  for  a  certain  period,  and  out  of  the  rents  and  profits  to  be 
collected  therefrom  the  executors  were  to  pay  to  the  widow  such  sum  or 
sums  as  may  be  necessary  to  the  support  of  such  widow  and  the  support 
and  education  of  the  minor  children,  and  the  county  court,  before  such 
debts  were  paid,  and  while  the  estate  was  still  unsettled,  ordered  the  ex- 
ecutors to  pay  a  certain  sum  for  such  support  and  maintenance:  held,  that 
as  under  the  will  the  executors  were  not  to  pay  such  sum  or  sums  for  that 
purpose  until  the  residue  was  ascertained  and  the  trust  invested,  the 
court  was  not  authorized  to  make  the  order.  Held  /wiher  (by  Lord,  J., 
Thayer,  C  J.,  concurring),  that  the  duty  to  pay  debts  and  legacies  was 
strictly  executorial,  and  that  when  this  was  done,  and  the  property  taken 
on  trust  for  the  purposes  specified,  the  executors  became  trustees  ezdn- 
sively,  and  the  jurisdictioa  thereafter  was  in  equity.  — Id, 
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4.  Construction — Intention  of  Testatok. — In  the  constraction  of  a  will, 
under  the  lawB  of  this  state,  dne  regard  must  be  had  to  the  dir^ions  con- 
tained therein,  and  to  the  tme  interests  and  meaning  of  the  testator  in  all 
matters  relating  thereto;  and  when  a  clause  in  the  will  provides,  in  gen- 
eral terms,  for  the  limitation  over  of  the  de^^  to  a  second  taker  upon  a 
contingent  event,  the  intention  of  the  testator,  as  indicated  by  all  the  parts 
of  the  will,  must  determine  when  and  under  what  particular  circumstances 
the  contingency  arises.  — Skadden  v.  Hembree,  14. 

5.  CoNSTRucnoN — Nature  or  Estate.  —  Where  H.  made  his  will,  in 
which  he  devised  his  farm  to  his  son,  and  certain  town  property  to  his 
wife,  and  directed  that  the  wife  should  have  the  use,  control,  and  man- 
agement of  all  his  property,  both  real  and  personal,  during  her  natural 
life,  or  so  long  as  she  remained  hb  widow,  and  then  it  should  go  the  son, 
except  as  therein  provided;  and  by  a  subsequent  clause  in  the  will  it  was 
directed  that,  in  the  event  that  his  wife  and  son  should  both  die  before 
the  son  became  twenty-one  years  of  age,  then  that  his  real  estate  should 
descend  to  his  nephew,  fco  whom  he  devised  it  in  the  event  mentioned,  and 
that  his  personal  property  should  be  divided  among  the  brothers  and  sis- 
ters of  himself  and  wife:  held,  that  the  will  created  a  life  estate  in  the 
wife,  remainder  in  the  son,  and  a  limitation  in  the  nature  of  an  executory 
devise  in  the  nephew;  and  that  upon  the  happening  of  the  contingency 
upon  which  the  limitation  over  to  the  nephew  was  made  to  depend,  the 
title  of  the  real  property  vested  in  him,  or  in  his  heirs  in  case  of  his  death; 
held/urtheTf  however,  that  the  clause  in  the  will  creating  the  contingency 
must  be  construed  with  reference  to  other  parts  of  the  will;  and  if  it  ap- 
peared therefrom  that  it  was  the  intention  of  the  testator  that  the  limita- 
tion over  was  only  to  take  effect  in  the  event  of  the  wife  and  son  dying 
within  the  time  referred  to,  and  of  the  nephew  being  alive  to  take  the 
property  at  the  time  of  the  death  of  the  wife,  the  will  should  be  construed 
in  accordance  with  such  intention.  —  Id. 

5.  Id.  —  And  where  it  appeared  that  the  nephew  died  first,  the  wife  subse- 
quently, and  that  the  son  survived  the  latter,  held,  that  the  contingency 
upon  which  the  limitation  depended  did  not  happen,  that  the  son  took 
the  real  property  in  fee,  and  upon  his  death,  it  descended  to  his  heirs, 
under  the  laws  of  the  state  governing  descents,  and  that  the  heirs  of  the 
nephew  had  no  claim  upon  it.  —  Id. 

6.  Construction — Nature  of  Estate — Contingbnt  Beicainder.—  Held, 
cdao,  that  if  the  limitation  over  had  been  by  way  of  contingent  remainder, 
instead  of  executory  devise,  the  result  would  have  been  the  same;  that 
they  both  depend  upon  a  contingency  which  must  occur  before  they  can 
take  effect,  and  that  when  the  happening  of  the  contingency  becomes 
impossible,  the  estate  in  the  first  taker,  under  the  will,  becomes  absolute. 

—  /a. 

7.  Descent  and  Distfribution — Descent  of  Property  to  Grandparents. 

—  Held,  also,  under  the  particular  circumstances  of  these  cases,  that  the 
son  having  died  leaving  no  child,  wife,  father,  mother,  sister,  or  brother, 
or  issue  of  any  sister  or  brother,  the  estate  descended  to  his  grandmother 
on  his  father's  side,  and  his  grandfather  and  grandmother  on  his  mother's 
side,  in  equal  shares  to  each.  — id. 
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WITNESSES. 
The  Allow ancb  of  LsADC^a  QasanoNS  rests  in  the  floand  discretioa  of 
the  trial  court  —  SbOe  v.  Chee  Chug,  635. 

Whether  a  Witness  mat  be  Asked  gonoerntkq  Ant  Serious  Charge 
brought  against  him  rests  in  the  sonnd  discretion  of  the  court  to  allow  on 
exclude  such  inquirj  as  the  ends  of  justice  may  seem  to  require,  ^/i. 
See  Depositions. 


WRIT  OP  REVIEW. 
See  Appeals,  1;  Hiohwats,  5. 
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